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CONTINUATION OF PART Jl. 


RULES GOVERNING THE PRODUCTION OE TESTIMONY. 



CHAPTER XVIL 

MATTERS NOT I'ROVEAULE 13Y A SINGLE WITNESS.' 

§ SG'J." Under this head it is not proposed to go into an extended 
consideration of the Statutes of Treason, hut only to mention 
briefly some instances in which those Acts, and some other 
statutes and rules of laiv, have, regulated particular cases, taldng 
them out of the operation of the general principles, by which tlicy 
would otherwise he governed. Thus, in regard to treason and 
misprision of treason, though by the common law these crimes 
were sufliciently proved by one cred’ble witness,’ it has been 
deemed expedient to enatd, that no person shall be indicted, tried, 
or attainted thereof, but upon the oaths and testimony of t/ro 
Imrful witnesses, either both to the same overt act, or one to one, 
and the other to another overt act of the same treason, unless the 
accused shall willingly without violence, in open court, confess 
the sameU and further, that if two or more distmet treasons of» 
divers heads or kinds shall be alleged in one indictment, one wit* 
ness produced to prove one of these treasons, ahi another another, 
shall not be deemed to be two witnesses to the same treason.' 

4 » 

§ 8/.D. Thi»‘prl^tcctive rule, which in England has remained iii 

_ ♦ _ _ __ _ _ __ » __ 

1 

' The substance of tins Cliapter first aitiwareJ in the Law Rev., ,No. 7, 
pp. 123—136. ■ • • ‘ Gr. Ev., § 365, in part. 

* Foster, Cr.‘ L. 233; M'Nally Ev. 31; R. v. Clare, 28 How. St. Tr. 
887, 924 ; Woodbeok u. Keller, 0 Cowon, 120. 

* As to the confession, see ante, § 792. 

" 7 Will. 3, c. 3, §§ 2, 4 ; extended to Ireland by 1 & 2 Goo. 4, o. 24. 
The Acts of 1 Edw, fi, c. 12, § 22, 6 & G Edw. 6, c. 11, § 12, and 1 it 2 
Ph, & M. c. 10, § 11, contain provisions of a like natai’c. 

' ■ 3 IS 




780 TWO WITNESSES REQUIRED TO PROVE TREASON. [PART H. 

its present state since tlife .days of King William III., and in 
Ireland, was adopted ^ in the year 1831, has been incorporated, 
r'with c^me slight variation, into the constitution of Aiperica,' and 
^ may b^met with in the statutes of most, if not all, of the States 
in the Union., The first notice that we have of this rule, is in a 
repealed Act of the time of Henry VIII.,* and from the language 
there employed it appears probable, that the original reason for its 
adoption was that stated by Lord Nottingham on Lord Strafford’s 
trial: “ Anciently all or most of the judges wore churchmen and 
ecclesiastical persons, and by the canon law, now and then in use 
all over the Christian world, none can be condemned of heresy 
’’but by two lawful and credible witnesses; and bare words may 
make a heretic, but not a traitor, and, anciently, heresy was 
treason; and from thence the Parliament thought fit to appoint, 
that two witnesses ought to be for proof of high treason.” * 

§ 871. Its continuance in modem times may perhaps be ascribed, 
in part, to the obstinacy with which men cling to established forms 
of proceeding ; in part, to the accused’s oath and duty of allegiance, 
which may be supposed to^counterpoise the information of a single 
witness;' and, in pdrt, to the heinousness of the crime of treason, 
which raises a presumption of innocence in favour of the accused, 
while the counter-presumption, that on so serious a trial no 
Avitness Avould be guilty of criminative perjury, is forgotten.* 
But, possibly, the best reason for the regulation is, that, on state 
‘ trials, the prisoner has to contend against the whole power of the 
Crown; that this power is especially liable to abuse in times 
of excitement and danger; that the law of treason is ill-defined, 
and worse understood; and that the consequences of a con¬ 
viction, both to the accused, and to his family, arc savage and re¬ 
volting. A man of calm reflection may consider this ^last reason 
Rn indifferent one; a»d may think that the Legislature would 
confe^ no triflmg benefit on Jthe country, if it defined the law of 

‘ “ No person shall be convicted of treason, unless on the testimony of 
two witnessed to the same overt act, or on confession in open coui:t.” Const. 
U. S. Art. 3, § 3; Laws U. S., voL 2, ch. 36, § 1. 

* 25 Hen. 8, c. 14. ® T. Baym. 408. 

4 Bl. Com. 368. 3 Bentham Ev., 391, 392. 
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treason with greater accuracy, and if, by abolishing alike the 

cruelties which make it abhorrent, and the protections which 

make it ridiculous, it rendered the i)unishmeut of*tractors more * 

certain and less barbarous. 

* 

§ 872. Notwithstanding the above rule, any collateral matter, 
not conducing to the j)roof of the overt acts, may be proved by 
the testimony of a single witness, by the extra-judicial confession 
of the prisoner, or by other evidence admissible at common law.* 
Nor instance, on an indictment for treason in adhering to the 
Queen’s enemies, the fact that the prisoner is a subject of the 
British Crown may be established by his admission, or by'the 
testimony of one witness.® , 

§ 873.* In treason, and misj)rision of treason, no evidence can 
be given of any overt act, which is not expressly laid iu Sie 
indictment.'* But’ tlie meaning of this rule is, not that tlie whole 
detail of facts shall be set forth, but that no overt act amounting 
to a distinct independent charge, though falling under the same 
head of treason, shall be given in ..vidence, unless it be expressly 
laid in the indictment, or unless it conduce to the proof of 
any of the overt acts, w'hich arc laid.® For instance, in Layer’s 
case," the prisoner’s correspondence %vith the Pretender was 
allowed to be read in evidence, as tending ilirectly to prove one 
overt act laid, uamelj', the conspiring to depose the King and 
to j)lacc the Pretender on the throne, though this correspondence 
was a substantive treason in itself,' and was not charged as an 
overt act in the indictment; and on the same ground the publida- 
tion of the Pretender’s manifesto by Mr. Deacon was read against 

' Poster Cr. jU 242 ; 1 East, l\ C. 130. 

■ 'Vaughan, 15 How. St. Tr. 535„ per lord Holt; Poster, C. L. 

240, S. C. 

* Gr. Ev., § 266, in part as to iuU six lilies. i 

* 7 Wilh 3, c. 5 , § 8. This section is not iucoi-porated in the Irish Act 

of 1 & 2 Geo. 4, c. 24, but it being also a rule at common law, this would 
scorn to be immaterial. * 

' ^ Foster, Or. L. 246 ; 1 East, P. 0. 121—123. 

® 16 How. St. Tr. 220—223 ; Foster, Gr. L. 245, 240, S. ,C. 

' By 13 Will. 3, c. 8, § 2. See 17 Gcc/ 2, c. 39. 


8 kS 
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him in 1746, as strongly pr(5ving with what intention he had 
joined the rebel army, and as supporting the overt act laid in the 
indictmea^ oi marching in a warlike manner to depose the King.' 
On the other hand, Avheu Captain Vaughan was indicted for 
adhering to the tjviiig’s enemies, and the overt act laid was his 
cruising on the King’s subjects in the Loyal Claucarty, the Court 
rejected evidence of his cruizing in another vessel; as, if it Avere 
true, it would be no sort of proof of tlie act, for which he Avas then 
to ansAver." 

§ 874.* This rule is not peculiar to trials for treason; though 

I 

in consequence of the oppressive character of some former pro¬ 
secutions for that crime;, it has been deemed expedient expressly 
to enact it in the later statutes of treason. It is nothing more 
than a i)articular application of the Avell-knoAvn doctrine, that the 
proof must correspond Avith the allegations, and be confined to the 
point in issue.* The issue in treason is, whether the pi’isoncr 
couMuitted that crime by doing one or more of the treasonable 
acts stated in the indictment; as in defamation the question is, 
whether the defendant injureckthe plaintiff by maliciously uttering 
any of the slanders laid in the declaration; and eA'idence of col¬ 
lateral facts is admitted or rejected on the like principle, in cither 
case, according as it does or does not tend to establish the specific 
charge. Therefore the declarations of the prisoner, and seditious 
language used by him, are admissible in cA'idence as explanatory 
of Iiis conduct, and of the nature and object of the conspiracy in 
AA’hich he was engaged.' And in support of the overt act of treason 
inftlie county mentioned in the indictment, other acts of treason, 
though done in other tounties, maybe given in evidence; subject, 
however, to be ultimately rejected, if the overt act, in corroboration 
' of which they arc tendered, is not proved to have bc^n done in the 
county as laid.* . 

' R. t». Deacon, Poster, Cr. L. 9 ; 18 How. St. Tr. 306, 8.»C. ; R. v. 
Wedderbum, Foster, Cr. L. 22 ; 18 How. St. Tr. 425, S. C. 

* R. ». Vaugli«n, 15 How. St. Tr. 499, 500 ; Foster, Cr. L. 240, S. C. 

“ Cr. Ev., § 256, in part, ■* Ante, §§ 173, 239. 

‘ R. t). Watson, 2 Stark. R. 132—135. 

' R. f. Layer, 16 How. St. Ur. 164; R. v. Deacon, 18 id. 367 ; Foster, 
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§ 875. It remains to be noticed »in connexion with this subject, 
thattli^rotective provisions of the Statutes of Treason ' do not 
• appl 3 H^Bkhe particular class of treasons, which consists^in com- 
passin^r imagining the death or destruction, or any bodily harm 
tending to the death or destruction, maiming or,wounding, of the 
Queen, where the overt act or acts alleged shall be the assassination 
of Her Majesty, or any attempt to injure in any manner whatsoever 
her Royal person ; or to the misprisions of any such treason ; but 
ill all these cases the accused shall be indigted, arraigned, tried 
and attainted, in the same manner, and according to the same 
course and order of trial, and vpon the like cvidenccy as if he stood 

"i 

cliargcd with murder; though upon conviction, judgment shalTbe 
given, and execution done, as in other cases of high treason.* 

§ 876.’ It seems to have been formerly thought, that, in proof 
of the crime of perjuryy two witnesses were necessary; * but this 
strictness, if it was ever the law, has long since been relaxed ; the 
true principle of the rule being merely this, that the evidehce 
must be something more than sufficient to counterbalance the 
oath of the prisoner, and the legal presumption of his innocence.’ 
The oath of the opposing witness, therefore, will not avail, unless 
it be corroborated by material and indei>endent circumstances; 
for otherwise, there would be nothing more than the oatli of one 
man against another, and the scale of evidence being thus in one 
sense balanced, it is considered that the jury could not safely 
convict.' So far tlie rule is founded on substantial justice.' But 


Cr. L. 9, 10, S. C. ; R. v. Vano, 6 How. Sfc. Tr. 123—129 ; 1 East, P. C. 
125, 120. 

‘ 7 Ann., c. 21 ; 7 Will. 3, c. 3; C Geo. 3, c. 53, § 3. 

2 39 & 40 Geo. 3, c. 93 ; 1*2 Goo. 4, c. 24, § 2, Ir. ; 5 & 6 Viet., 

c. 51, § 1. Se^st. 2 of this last Act mahes it a high niisderaoanor to dis¬ 
charge or aim fire-arms, or throw or uso any offensive matter or wei^on, 
with intent'to injure or alarm Her Majesty. 

* Gr. Ev. § 257, in piirt. 

* This is said to havo been the opinion of Lord Tenterden ; 3 St. Ev. 
SCO, n. q ; B.. v. Champney, 2 Low. C. C. 259, per Coleridge, J. 

® See R. 1 ). Lee, cited 2 Buss. C. & M. 650. * 

* 4 Bl. Com. 358 ; R. v. Gaynor, 1 Cr, it Dix, Ir. Cir. R. 142 ; Jehh, 

0. C. 262, S. C. 

- R. V, Yat^s, C. it Marsh. 139, por Coleridge, J, 
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it is not precisely accurate to say, that the corroborative circum¬ 
stances must be tantamount to another witness; for they need not 
be*^ such that proof of them, standing alone, would justify a 
conviction, in a case whore the testimony of a single witness would 
suffice for that purpose.' Tims, a letter written by the defendant, 
contradicting his statement on oath, will render it unnecessary to 
call a second witness.’’ Still, evidence confirmatory of the single 
accusing witness in some slight particulars only, will not be 
sufficient to warrant a conviction;’ but it must at least bo 
strongly corroborative of his testimony; ^ or, to use the quaint but 
ei:\,ergetic language of Chief Justice Parker, “ a strong and clear 
evidence, and more numerous than the evidence given for the 
•defendant.” ’ 

§ 877.’ When several assignments of perjury are included in 
the same indiQtmcnt, it does not ‘seem to be clearly settled, 
whether, in addition to the testimony of a single witness, corro¬ 
borative proof must be given with respect to each; but the better 
opinion is that such proof is necessary; and ikat too, although all 
the perjuries assigned were committed at one time and place.’ 
For instance, if a person, on putting in his schedule in the 
Insolvent Debtors* Court, or on other tlie like occasion, has 
sworn that he has paid certain creditors, and is then indicted for 
perjury on several assignments, each specifying a particular 
creditor who has not been paid, a single witness with respect to 
each debt will not, it seems, suffice, though it may bo very difficult 
to obtain any fuller evidence." 

‘‘R. Gardiner, 8C. & P. 737, per Patteson, .T. ; 2 Moo. C, C. 95, S. 0. 

- R. V. Mayhew, C «C. P. 315, per Lord Denman. 

’ R. V. Yates, C. k Marsh. 139, per Coleridge, J.; R. «.-Bonltcr, 2 Den. 
396; 3 C. & Kir. 236, S. C. 

’•R V. Champney, and R.,v. Wigley, 2 Lew. C. C. 268, 259, n,, ix5r 
Coleridge, ,J. ; Jorden v. Money, 5’H. of L. Ca.s. 231, 232, per Lord 
Urougham ; Woodbdbk i’. Keller, 6 C<Av%n, 118, 121, per Sutherland, J. 

* R. V. Muscot, 10 Mod. 194. See the State v. Molier, I Dev. 263, 
265 ; The State v. Hayward, 1 Nott k M'Cord, 547 ; Clark’s Exors. v. Van 
Reinwdyk, 9 CrAnoh, 160. ® Gr. Ev., § 267 a, nciirly verbatim. 

^ R. V. Virricr, 12 A. & E. 324, per Lord Denman. 

■ R. V. Parker, C. <feMarsh. 639,646—647, per Tindal, C. J. InR. v. Mudie, 
1 M, k Rob, 128,129, Lord Tenierden, under similar circumstances, I’cfuscd to 
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§ 878.' The principle, that one witness, with corroborating 
oirchmstances, is sufficient to establish* the charge of poijury, 
leads to the conclusion, that without any witness dire^y to djs* 
•prove what is sworn, circumstances alone, when they exist in a 
documentary shape, may combine to the samj effect; as they may 
combine, though altogether unaided by oral proof, except the 
evidence of their authenticity, to prove any other fact connected 
with the declarations of persons or the business of life. In 
accordance vdth these views, it has been held in America, that a 
man may be convicted of perjury on documentary and circum¬ 
stantial evidence alone,—where the falsehood of the ma^er 
sworn to by him is directly proved by written evidence spring¬ 
ing from himself, with circumstances showing the corrupt intent; 
secondly, wliere the matter sworn to is contradicted by a public 
record, proved to have been well known to the prisoner when he 
took the oath; and thirdly, where the party is charged witli taking 
an oath, contrary to what he must necessarily have luiown to be 
true; the falsehood being shown by his own letters relating to the 
fact sworn to, or by any other writings, which are found in his 
possession, and which liave been treated by him as containing the 
evidence of the fact recited in them.' 

§ 879.’ If the evidence adduced in proof of the crime of j)erjury 
consists of hco opposiny statements hy the prisoner, and nothing 
more, he cannot be convicted. For if one only was delivered 
under oath, it must be presumed, from the solemnity of the 
sanction, that the declaration was the truth, and the other an 


stop the case, saying tlitit if tlie defendant was convicted he might move foi* a 
new trial. He was however actpiittcd. * Gr.*Ev., § 2.58, in part. 

U. S. ». Wood, 14 Peters, 430, 440—442. In this case, \mdcr the 
latter head of the rule here stated, it wsis held that, if the jury were s.atisfiod 
of the corrupt intent, the prisoner might 'Veil be convicted of perjury in 
taking, at the custom-house in l^w York, the “owner’s oath in case.s 
where gooijs, wares, or merchandise, have been actuiilly purchased,” upon 
the evidence of the invoice-book of hia father, John Wood of Sa«ldleworth, 
Eng., and of thirty-five letters from the prisoner to his fi^ther, disclosing .a 
combination between them to defraud the Government of the United States, 
by invoicing and entering the goods shipped at less than their actual cost. 
The whole of tliis case deserves an attentive perusal. 

“ Gr. Ev., § 2B9, in great part. * 
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t 

error, or a falseliooil; though flie latter, being inconsistent with 
what he has sworn, m%,y form important evidence, with other 
cVcums^i^i^iccs, against him.* And if both the contradictory 
statements were delivered under oath, there is still nothing to 
show whicli of tlVem is false, when no other evidence of the falsit}’^ 
is given.® If, indeed, it can be shown that, before making the 
statement on which perjury is assigned, the accused had been 
tampered with,® or if any other circumstances tend to prove that 
the statement offered as evidence against the prisoner was true, a 
legal conviction may be obtained;' and provided the nature of the 
sttfctements was such, that one of them must have been false to 
the prisoners knowledge, slight corroborative evidence would pro¬ 
bably be deemed sullicient. But it does not necessarily follow 
that, because a man has given contradictory accounts of a trans¬ 
action on two occasions, he has therefore committed perjury. 
For cases may •well be conceived in which a person might very 
honestly swear to a ])articular fact, from the best of his recol¬ 
lection and belief, and might afterwards from other circumstances 
bo convinced that he was wrong, and swear to the reverse, without 
to swear falsel^’^ cit^icr time.' IMoreover, when a man 


’ See Alison’s Prin. of Crim. Law of !Scot. 481. 

' R. V. Wheatlainl, 8 C. <b P. 238, 241, per Oumey, B. ; R. v. Cayuor, 
1 Or. & Dix, Ir. Cir. R. 142 ; Jebb, C. C. 202, S. C. ; 11. v. Harris, 6 V,. 
.fe %. 920. 

® Anon., per Yates, .7., Ijord Mansfiebl, Wilmot, ;ui<l Aston, Js., concur¬ 
ring ; 6 B. A. 939, 940, n. See the observations of Mr. Greaves on 
this c.iHo, in 2 Russ. C. cSs M. U.'iS, n. 

^ Jl. V. Knill, 5 B. & A. 929, 930, n. 

Per Holroyd, 3’., in R. v. Jackson, 1 Lew. C. C. 270. Tliis voiy rea¬ 
sonable (loctriiro is in iJerfcct .accordance with the nile of tho Criminal Law 
of Scotland, as laid dowm by Mr. Alison, in liia excellent treatise on that 
.subject, in the following tonus ;—“ When contradictory *aYid inconsistent 
oath^ h.ave been emitted, the nfuro contradiction is not decisive evidence of 
the existence of perjury in one or Other of them ; but the prosecutor must 
^ establish which was the true one, and libel on the other as conbiining tho 
falsehood. Where dci-Misitions contnidictory to each other have been oniittod 
by the same person on the same matter, it may with certainty be concluded, 
that one or other of them is false. But it is not relevant to infer perjury 
in so loose a manner ; but the prosecutor must go a stop further, and specify 
distinctly which of the two contains the falsehood, and peril his case upon 
the means ho po.ssc.s3cs of proving perjury in th,at deposition. To admit tho 
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» 

merely swears to the best of his *memory and belief, it of course 
refiuires very strong proof to show that he* is wilfully perjured,’ 

§ 880. The rule requiring something more than the testimony 
of a single witness on indictments for perjury, is •confined to the 
XJi’oof of the falsity of the matter on which the perjury is assigned. 
Therefore, the holding of the Court, the proceedings in it, the 
administering the oath, the evidence given by the prisoner, and, 
in short, all the facts, exclusive of the falsehood of the statement, 
wliich must be proved at the trial, may be established by any 
evidence that would be sufficient were the prisoner charged witfi 
any other offence.* Moreover, when several facts must be proved 
to make out an assignment of perjury, each of these facts may, in 
strict law, be established by the uncontroverted testimony of a 
single witness. For instance, if the false swearing be that two 
persons were together at a certain time, and the assignment of 
perjury be that they w'crc not together at that time, evidence 
by one witness that at tlie time named the one person was at 
London, and by anotlier witness that at the same time the other 
person was in York, will be sufficient proof of the assignment 
of perjury.'' 

§ 881. In cases of bastardy, a man cannot be adjudged to be 
the putative father of an illegitimate child on the single testi¬ 
mony of the mother; but before an order of affiliation can be 
made by the petty sessions,"' or confirmed by the quarter sessions,’ 

the evidence of the mother must be corroborated, in some material 

. _ 

02 )po 8 ite course, and allow the prosecutor to libel on both depositions, .and 
make out his charge by comparing them together, without distinguishing 
which contains tho truth and which the falsehood, w'ould bo directly con¬ 
trary to tho precision justly required in criminal proceedings. In the older 
practice this distinction does not seem, to haVe been distinctly recognised ; 
but it is now justly considered indispensable, that the perjury should be 
specified as existing in one, and the other deposition referred to mi modum 
jfrohatimiis, to m.ake out, along Avith other circumstances, where tho truth 
really lay.” Sco Alison’s Princip. of Grim, Law of Scot. 47.6. 

’ Per Tind.al, C. J., in K v. Parker, 0. tfe Mjirsh. 645. 

= 2 Kuss. 0. & M. 654 ; 2 Hawk. I*. C. c. 46, § 10. 

’ R. V. Robeits, 2 C. Kir. 614, per Patteson, J. 

' 7 it 8 Viet., c. 101, § 3. * ' 8 & 9 Viet., c. 10, §-6. 
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r 

* 

particular, by other testimony, to the satisfaction of the justices; 
npd the order will be bad, if it does not allege that the con¬ 
firmatory evidence was material.* This rule has been wisely 
established, in order to protect men from accusations which 
profligate, designing, and interested women might easily make, 
and which, however fldse, it might be extremely difficult to 
disprove. 

§ 882 .* The principles above stated, in regard to the proof 
of perjury, apply with equal force to the case of an ansicer in 
Oiiancery. Formerly, when a material fact w'as directly put in 
issue by the answer, the courts of equity followed the maxim of 
the Roman law, Responsio unius non omninu audiatur, and 
required the evidence of two witnesses as the foundation of a 
decree. But of late years the rule has been referred more strict!}' 
to the equitable principle on which it is founded, namely, the 
right to equal credit with any other witness, which the defendant 
may claim in all cases, where his answer is “ positively, clearly, 
and precisely ” responsive tp any matter recited in the bill. For 
the plaintiff, by calling on the defendant to answer an allegation 
which ho makes, thereby admits the answer to be evidence.* In 
such case, if the defendant in express terms negatives the allega¬ 
tions in the bill, and the bill is supported -by the testimony of 
only a single witness, affirming what has been so denied, the 
Court will neither make a decree, nor send the case to be tried at 
Jaw; but will simply dismiss the bill.- But the corroborating 

V R. t). Read, 9 A. & E. 619 ; 1 T. & D. 419, 8. C.; 8 & 9 Viet. c. 10, 

§ 1, and Schedule, Nos. 7 & 8. In R. v. Js. of Bucks, 14 L. J., M. 0. 45* 
it was held; that all the evidence must bo given upon o.ath, and that this 
fact must appear on the face of the order ; but though the first point 
there ruled is still unquestionably the law, the second is no longer material, 
as the forma given in the Schedule ef 8 & 9 Viet,, c. 10, omit all mention 
gf an oath, and § I of that Act declam^ the forms to be valid. 

' Gr. Ev., § 200, in great part. 

’ Greslcy Ev. 4 ; East India Co. v. Donald, 9 Ves. 282_284. 

- Cooth V. Jackson, 6 Ves. 40, per Lord Eldon; Evans v. Bicknell, 0 
Ves. 184 ; Cooke v. Clayworth, 18 Ves, 12 ; Money v. Jordan, 2 De Gex 
M. <fe Gord. 336, 337, per Lord Cranworth; Carpenter ». Providence 
Washington Ins. Co., 4 Howafd, S. Ct. R. 186, 217—219, per Woodbury, 
J. ; Towne v. Smith, 1 Woodb. & Min. 118, per id. 
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evidence of an additional witness, (ft* of a letfer of the defendant,' 
or of other circumstances,* may give a ttirn either way to the 
balance. And, indeed, the evidence arising from circumstances* 
alone may he stronger than tlie testimony of any single witness,* 

• 

§ 883. Ill the Ecclesiastical Courts the testimony of a single 
witness, though omni exceptione major, is insufficient to support 
a decree, when such testimony stands unsupported by what the 
civilians pedantically call “adminicular circumstances.’’^ This 
doctrine was in former days productive of much injustice,* but it 
is now of little practical importance, as the spiritual courts hav^, 
by a series of legislative improvements, been shorn of their juris¬ 
diction—first, over suits for defamation ®—^next, in relation to the 
grant and revocation of probates of wills and letters of adminis¬ 
tration, and to all matters and causes testamentary,'—and lastly, 
in respect of divorces a niensa et thoro, suit^ of nullity of 
marriage, suits of jactitation of marriage, suits for restitution of 
conjugal rights, and indeed, all causes, writs, and matters matii- 
monial.’* In the new Courts of Probate, both for England and 
Ireland, and in the new Court for Divorce and Matrimonial 
causes, the rules of evidence observed in the superior Courts of 
Common Law are applied to tlie trial of all questions of fact.® 

§ 887. It remains only to mention the case of aecompliccs, who 

' Keys V. Williams, 3 You. & Coll., Ex. R., 6.5 ; Dawson v. Massey, 1 
Ball <Ss Boa. 234 ; Savage v, Brocksopp, 18 Ves. 336. 

" Smith V. Constant, 20 L. J., Ch., 128, per Knight Bruce, V. C. ; 
Sharry v. Garty, 2 li-. Eq. B%, N. S., 368; Jorden r. Money, 6 H. of L. Cas., 
185, 217, 218, per Lord Cranworth, Ch. ; Gr.ay v. Haig, 20 Bcav. 219. 

* Peraber v. Mathers, 1 Bro. Ch. 11. 62 ; 2 Story (fii Eq. .Juris., § 1628 ; 
Greslcy Ev. 4 ; Clark’s Exors. v. Van Reimsdyk, 9 Cranch, 160. 

■* Donollan ». •’Donellan, 2 Hagg, Ec. R. 144 (Suppl.); Simmonds r. 
Simmonds, 6 Ec. & Msir. Car. 324, 340—347, per Dr. Lushington ;-id. 
6 Ec. ifeMar. Cas. 678, per Sir H. J. Fu.st ; Crompton v. Butler, 1 Cons. 
R. 460; Hutchins v. Denziloe, 1 Cons. R. 181, 182. 

* See case’s cited and discussed in 2nd ed. of this work, §§ 883—886. 

* 18 «fe 19 Viet., c. 41. 

■ 20 * 21 Viet., c. 77, § 3 ; 20 & 21 Viet., c. 79, § 6., Ir. 

^ 20 & 21 Viet., c. 86, § 2. 

* 20 & 21 Viet., c. 77, § 33 ; 20 & 21 Viet., c. 79, § 38, Tr. ; 20 & 21 

Viet., c. 85, § 48, * 
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are usually interested, and alw'ays infamous witnesses, and whose 
testimony is admitted •from necessity, it being often impossible, 
•Without paving recourse to such evidence, to bring the principal 
offenders to justice. The * degree of credit, which ought to be 
given to the testimony of an accomplice, is a matter exclusively 
within the province of the jury. It has sometimes been said, that 
they ought not to believe him, unless his testimony is corroborated 
by other evidence ; and, without doubt, gi’cat caution in weighing 
such testimony is dictated by prudence and reason. But no 
positive rule of law exists on the subject; and the jury may, if 
they please, act upon the evidence of the accomplice, even in a 
capital case, without any confirmation of bis statement.* It is 
true that judges, in their discretion, will advise a jury not to 
convict a prisoner upon the testimony of an accomplice alone, and 
without corroboration; and the practice of giving such advice is 
now so general, that its omission would be dccme<l a neglect of 
duty on the part of the judge.* Considering, too, the respect 
ivhich is always paid by the jury to this advice? from the bench, it 
may be regarded as the settled course of practice, not to convi{!t 
a prisoner, excepting under 'very special circumstances, upon the 
sole and uncorroborated testimon}’^ of an accomplice. The judges 
do not, in such cases, withdraw the cause from the jury by 
j)ositive directions to aiHput, but only advise them not to give 
credit to the testimonjL 

4 

§ 888. It has been stated, that this practice is not applicable to 
•cases of misdemeanor but there appears to be no foundation, 
either in reason- or law, for such a distinction between misde- 

ff 

mcanors and felonies ; and, in fact, the distinction, if it ever 
existed, no longer prevails.'* The extent of corroboration will 

\ Gr. Ev., § 380, in great part. 

" R, V. Stubl)a, 26 L. J., M. C,, IK ; 1 Tcarce tt Dears. C. G. 555, S. C. ; 
R. V. Hastings, 7 C. <fe P. 152, per Lord Denm.an ; R. v. .Jones, 2 Camp. 
132, per Lord Ellenborongh ; 31 How. St. Tr. 315, S. C. ; R. v. Atwood, 
1 Lea. C. C. 4G4 ; R. v. Durham, ib. 478; R. v. DaAvbcr, 3 Stark. R. 34 ; 
R. «, Sheehan, Jebb, 0. C. 54 ; R. r. J.'irvis, 2 M. ^ Rob. 40. 

® R. V. Barnard, 1 C. & P. 88 ; R. r. Wilkes, 7 0. Jk P. 273. 

• Per Gibbs, Att.-Gcn. arg. in R. r. Jouch, 31 How. St. Tr. 316. 

* R, u Farler, 8 C. & P. 100. 
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of course depend much upon the jiature of the crime,' and the 
degree of moral guilt attached to its co^jimission; and if the 
offence be one of a purely legal character, as, for instance, the non., 
repair of a highway,—or if it imply no great moral delinquency* 
as the fact of having been present at a prize-figh^ which unfor- 
tunat(?ly terminated in manslaughter,*—the parties concerned, 
though in the eye of the law criminal, will not be considered such 
accomplices as to render necessary any confirmation of their 
evidence. 

§ 889.^ Though it is thus the settled practice to require other 
evidence in corroboration of that of an accomplice; yet the 
manner and extent of the corroboration required are not so clearly 
defined. Some judges have deemed it sufficient, if the witness 
be confirmed in any material part of the case f others have been 
satisfied with confirmatory evidence as to the corpus delicti only; 
but others, with more reason, have thought it essential that corro¬ 
borative proof should be given of the prisoner having actually 
participated in the offence; and when several prisoners are tried, 
tliat confirmation should be requii'Ctb as to all of them, before 
all can be safely convicted.’ Tliis last is undoubtedly now the 
prevailing opinion ; tlie confiimation of the witness, as to the 
commission of the crime, being considered no confirmation at all, 
as it respects the prisoner, h’or, in describing the circumstances 
of the offence, he may have no inducement to speak falsely, but* 
on the contrary, every motive to declare the truth, if he intends 
to be believed Avhen he shall afterwards fix the crime upon the 
prisoner.' ^ 

§ 890. This doctrine has been well expluinetT by the late Lord 

‘ 11. V. Jarvis, 2 M. «fc Rob. 40, 52, per Gurney, B. 

' R. V. Hargrave, 5 C. & P. 170, pen rattcsoii, J. 

® Gr. Ev., § 381, in great part. . • 

< R. D. Stubbs, 25 L. J., M. C., 10 ; 1 Pearce &; Dears. C. C. 
555, S. C. 

" R. V. Paiier, 8 C. P. lOG, per Lord Abiuger; R. t>. "Wilkes, 7 C. & 
P. 272 , per Aldcrson, R. ; R. v. Moores, ib. 270 ; R. v. Addis, 6 C. <fe P. 
388, per Pattesun, J. ; R. d. Wells, M. & M. 326, per Littledale, J. ; R. v. 
Sheelijui, Jobb, C. C. 54 ; R. i'. Carey, id. 205^ 
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Abingcr. “It is k practice,” said his lordship, in a case of 
night-poaching,' “ which deserves all the reverence of the law, 
."that judges have uniformly told juries that they ought not to pay 
*any respect to the testimony of an accomplice, unless the accom¬ 
plice is coiTo]^orated in some material circumstance*. Now, in 
my opinion, that corroboration ought to consist in some circum¬ 
stance that affects tlic identity of the party accuBcd. A man who 
has been guilty of a crime himself will always be able to relate 
the facts of the case, and if the confirmation be only on the truth 
of that history, without identifying the persons, that is really no 
corroboration at all. If a man w'cre to break open a house and 
put a knife to your throat, and steal your property, it would be no 
corroboratioir that he had stated all the facts correctly, that he 
had described how the person did put a knife to tlic throat, and 
did steal the property. It would not at all tend to show that the 
party accused participated in it. ^ * * The danger is, that 
W'hen a man is fixed, and knows that his own guilt is detected, 
he will purchase impunity by falsely accusing others.” If two 
or more accomplices are produced as witnesses, they are not 
deemed to corroborate each other; but the same rule is applied, 
and the same confirmation is required, as if they were but one." 
The testimony, too, of the wife of an accomplice will not be 
considered corroborative of the evidence of her husband.” 

§891.^ One class of persons, a 2 )parently accomplices, m&y here 
be named, to whom the rule requiring corroborating evidence 
1 does not apply; namely, persons who have entered into commu¬ 
nication with conspirators, but yho, in consequence of eiUicr a 
subsequent repentance, or an original deteimination to frustrate 
the enterprise, * have disclosed tlie conspkacy to tlio public 
authorities, under whoso direction they continue, to act with their 
guilty confederates, till, the matter can be so far advanced and 
matured as to insure their ^conviction and punishment. The 

' H. ■». Farler, 8 C. ds P. 107, 108. 

" B. V. Noakes, 5 C. «Sr P. 320, per Littlcdale, J. } B. v. Mfigill, Ir. Cir. 
B. 418, per Porrin, J. 

* B. V. Neal, 7 C. & P. 108, per Park, J. 

* Gr. Ev., § 382, almost,verbatim. 
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early disclosure is cousidered as bidding thc^party to his duty; 
and though a great degree of objection or d^favour may attach to 
him for the part he has acted as an in fanner, or on otheu, 
accounts, yet his case is not treated as that of an accomplice.' • 

* It. c. DeKparcl, 28 How. St. Tr. 489, pur Lord Ellonborough. 
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CHAPTER XVIII. 

MATTERS REciUmiXG TO BE EVIDENCED BY M’RITINGS. 

§ 892. In the present chapter will be considered briefly tliose 
matters, for the proof of ■which the huv requires a written docu¬ 
ment more or less formally executed ; and, first, ns to those trans¬ 
actions, which, at cemmon law, are required to be evidenced by 
deed. The most important of these relate to incorporeal rights; 
and it is now clearly determined, that all such riglits, whether 
they amount to an interest in land or not, lie in grant, and 
as such can neither be created, assigned, demised, or surrendered, 
except by deed.* The term “ incoi'poreal rights ” includes among 
other things, advowsons, ferries,® rents, interests hi land not 
in possession, as remainders, or reversions for life or years, 
profits a prendre, easements, and the like; and the principle 
which requu'cs such rights to be evidenced by documents under 
seal, does not depend on the quality or amount of interest 
granted, transferred, or surrendered, but on the nature of the 
subject-matter ; a right of common, for instance, which is a profit 
a prendre, or a riglit of way, wliich is an casement or right in 
nature of an easement, can no more be granted or conveyed for 
life or for years or even for days without a deed, than in fee- 
simplc.® So strictly has this rule been iiitciqircteil, that even a 
ticket of admission to a theatre during a season, or to a gi-and- 
stand during the races, cim afford no irrevocable title to the 
party purchasing it; but, after notice of revocation, he can be 
removed by the owner of the premises, without assigning any 

‘ Wood V. Lcadbilter, 13 M. W. 842, 843 ; Hewdiua v. SUipi>am, 5 li. 

6 C. 229 ; Co. lit. 3.37 b, 338 a; 2'Shepp. ToucTi. by Preston, p. 300 ; 1 
Wins. Saund. 23G a; Lyon v. Ecod, 13 M, «te W. 303—^305; Bird t'. 
Higginson, 2 A. ir E. 006 ; 0 A. «Ss E. 824, S. C. ; Mayiiold u, Eobinson, 

7 Q. B. 480 ; Roffey v. Henderson, 17 Q. B. 574. 

* Mayfield v, Robinson, 7 Q. B. 480. 

® Wood Loadbitter, 13 M. <fc W. 843, per AldcrspilfK So^^illiatiw 
V. Morris, 8 M. ik W. 488 j^PciTy v. Fitzhoi^jp, ^ 778. 
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reason, and without so much as retiwuing th^ price of the ticket; 
and his only remedy, if any, is to bring art action, founded on a 
breach of contract, against the person Avho sold the ticket, or*' 
against those who authorised its sale.' It further deserveS notice, 
that, while a mere personal licence of pleasure, a# tlie privilege 
of hunting, will be revocable, whether gi’anted by parol, or under 
seal," the privileges of hunting, fishing, or shooting, if granted to 
a party and his assigns, and if coupled with a right of talcing 
away the game when killed, will be profits a prendre, and as such 
may be, and can only bo, irrevocably granted by deed." 

§ 80.3. Although a parol demise of an incorporeal hereditament* 
passes no estate, it by no means follows, tliat the i)arty who 
actually occupies and enjoys the thing so demised, is protected 
from all liability to pay for his occupation and enjoyment; and 
llie better opinion is, that the grantor will still be entitled to 
recover from the garantce, in a count for use and occupation, such 
reasonable sura as the jury shall assess, for the actual enjoyment 
of the hereditament demised." 

§ 891. With respect to the transfer of personal property the 
law appears to be as follows:—A donatio mortis causa passes no 
property to the donee without delivery;" and it is immaterial 
whether at the lime of the gift the chattel be in the actual 
possession of the donor or of the donee The gift of a chattel 

' Wood V. Leadbitter, 13 M. <fe W. 838, 843—855 ; overruling Taylcr 
r. W.aters, 7 Vaunt. 374 ; and explaining Webb i'. Paternoster, Palmer, 7l: 
Roll. 143, 162; Noy, 98 ; Popbaui, 151, and Godbolt, 282, S. C. ; Wood 
r. Lsiko, Saycr, 3 ; and Wood v. Manley, 11 A.'lifc E. 34 ;• 3 P, »fe D. 6, S. C. 
See also Taplin v. Florence, 10 Com. B. 744. 

■ Wood V. Lead^ittoi', 13 M. ib W. 844, 845 ; Wickham v. Hawker, 7 
M. W. 79 ; Thomas v. Sorrell, Vaughan, 351. 

Doe «. Lock, 2 A. <b E. 706 ; Wickham v. Hawker, 7 M, cfe W. 03 ; 
recognised in Durham cb Sunderland'Rail. Co. v. W.alker, 2 Q. B. 9U7 ; 
Bird V. Higgiuson, 2 A. & B. 696 ; 6 A. <b E. 824, S. C. 

" Bird V. Higginson, 2 A. «b E. 096 ; 0 A. & E. 834 ; 4 N. tb M. 600, 
S. C. ; Thomas t>. Fredericks, 10 Q. B. 776. See post, §§ 900—902, 940, 
963, 964. 

‘ Smith V. Smith, 2 Str. 965 ; Bunn v. Markham, 2 Marsh. 532 ; 2 M. 

<b Gr. 691, n. a. * Shower if Pilck, 4 Ex. R. 478. 
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inter vivos is iiTe^3cable, though made verbally or in writing 
without deed, if it be Vsither accompanied by delivery of possession, 
•*or followed by some statement or act on the part of the donee 
testifying his acquiescence in the gift.' A similar gift, if made by 
deed, is complete witliout any delivery by the donor or acceptance 
by the donee, until disclaimer by the latter; * but such disclaimer 
may be by parol.’ An assignment of chattels for a valuable con¬ 
sideration by way of mortgage will be binding upon the parties, 
though the instrument be not under seal, and though it be unac¬ 
companied by any actual or symbolical delivery.' 

§ 8U5. Another class of transactions, which, at common law, 
are in general required to be evidenced by deed, consists of con¬ 
tracts made, and acts done, by corporations." The general rule 
of laAV, that a corporation aggregate cannot express its will or do 
any act except under seal, may be’ traced to a remote antiquit}’, 
and is founded on the assumption, that the concurrence of the 
whole body corporate in any psu’ticular act, can best be authen¬ 
ticated by the affixing of the coiqiGrate seal to the document 
relating to such act." In Short, the common seal has been termed, 
in the quaint phraseology of olden times, “ the hand and mouth 
of the corporation.”' This rule has been denounced in the 
United States as highly impolitic, and is now almost entirely 
superseded in practice;" but in England it still holds its ground, 

‘ 1 Com, B. 381, JJ. 6 , & 2 M, & Gr. 691, n. a j cited by Parke, B,, 
in Floiy v. Denny, 7 Ex. K. 683 ; questioning Irons v. Smallpioco, 2 B. di 
A. 651. * Id. ; Siggers v. Evans, 6 E. B. 367. 

1 ■' Id. ; Shgpp. Touch, 286. ’ Kory v. Denny, 7 Ex. R. 681. 

Arnold v. Mayor of Poole, 4 M. & Gr. 860 ; Mayor of Ludlow v. 
Charlton, 6 M. &‘W. 815 ; Church v. Imp. Gas Light & Coke Co., 6 A. 
(fe E. 861 ; Paine v. Strand Union, 8 Q. B. 326 ; Lamprell v. Billericay 
Union, 3 Ex. 11. 283, 306. As to contracts made by the Metropolitan 
Board of Works, see 18 & 19 Viet., c. 120, § 149. 

® Mayor of Ludlow u, Charlton, 6 M, «fc W. 823, per Rolfe, B. ; Chui'ch 
V. Imp. Gas Light <fc Coke Co., 6 A. E. 861. 

7 R. V. Bigg, 3 P. Wms. 423, cited by TindaJ, 0. J., in‘Gibson v. East 
India Co., 6 Bing. N. 0. 269. As to when a corporation may adopt a 
private seal, see ante, § 128. 

* In 2 Kent’s Com. 289, it is said, “At last, after a full review of all the 
authorities, the old technical rule was condemned as impolitic, and essen¬ 
tially discarded ; for it wa^ decided by the Supremo Court of the United 
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aud affords opportunities to corp'brate belies, by the aid of 
unscrupulous counsel, to commit from tifiie to time the most 
startling frauds. 

§ 806. b’rom the earliest traceable periods the rtflo in question 
has, indeed, been subject to certain exceptions, ^Yhich rest upon a 
principle of convenience, amounting almost to necessity,* and 
which relate cither to trivial matters of frequent recurrence, or to 
such affairs as from their nature do not admit of delay Thus, 
to borrow the language of Mr. Baron Rolfe, in a well-considered 
case,* “ A corporation, it is said, which has a head, may give a 
personal command, and do small acts j as it may retain a servant. 
It may authorise another to drive away cattld, damage feasant, or 
make a distress or the like. These are all matters so constantly 
recurring, or of so small importance, or so little admitting of 
delay, that, to require in every such case the previous affixing of 
tlie seal, would be greatly to obstruct the every-day ordinary con¬ 
venience of the body corporate, without any adequate object. In 
such juatters the head of the corporation seems, from the earliest 
times, to have been considered as delegated by the rest of the 
members to act for them.” 

§897. His lordship then proceeds to point out, that‘ “in 
modern times, a new class of exceptions has arisen. Corporations^ 
have of late been established, sometimes by royal charter, more 
frequently by Act of Parliament, for the xmrposc of carrying on 
trading speculations; and where the nature of their constitution 
has been such as to render the drawing of bills, or the constant 

States, in the case of the liank of Columbia i\ rattorson, 7 Crancli, 229, 
tliiat whenever n corporation aggregate was acting within the range of the 
legitun.ato purpose 'of its institution, .all parol contracts made by its autho¬ 
rised agents wore esj>ress and binding promises of the corporation ; aud all 
duties imposed upon them by law,,and all benefits conferred at their 
request, raised implied promises, for the cuforcoment of which an action 
lay.” See also 0 A. «Si E. 837, 838, per Patteson, J. 

* Church V. Imp. Gas Light & Coke Co., 6 A. & E. 861, per Lord Den¬ 
man, cited by Bolfo, B., in Mayor of Ludlow v. Charlton, 6 M. & W. 822. 

" Arnold «. Mayor of Poole, 4 M. & Or. 895, per Tindal, C. J. ; Do 
Gi ive V. Mayor of Monmouth, 4 C. & P. 111. . 

I Mayor of Ludlow e. Charlton, 6 M. & W. 821. * Id. 

3 F S 
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imking of any partihdar soH (f contracts necessary for the purposes 
of the corporation^ tli'bre the Courts have held that they would 
’Imply in those, who are, according to the provisions of the 
Charter or Act of Parliament, carrying on the corporation con¬ 
cerns, an autlfority to do those acts, without which the corporation 
could not subsist.” These ob|ervations are confined to trading 
companies, but several recent decisions seem to warrant the 
assumption that the rule may be now generally stated as appli¬ 
cable alike to all corporations aggregate, vihendYcr tlie making of a 
certain description of contracts is necessary .and incidental to the 
purposes for which the corporation was created.' 

§ 898. In accord«Cnce with the rule thus expounded, it has been 
held that assumpsit will lie against a gas company for meters 
sold to them/ and a like action is maintainable by them against 
the consumeu, either for not accepting gas according to his agree¬ 
ment,* or for the price of gas supplied to him.^ Actions of 
assumpsit have also been held to lie against the guardians of the 
poor of an union, who arc constituted a corporation by the Act of 
6 & 6 Will. 4, c. 09, s. *7, in one case for iron gates,'' and in 
another for water-closets,'’ which had respectively been supplied 
under parol contracts for the union worldiousc. So, a parol 
contract made by the directors of a chartered Navigation Com- 
^ pany, by which they agreed to pay a person a certain salary in 
consideration of his going to Sydney and bringing home one of 
their ships, has been enforced as against the Company, the plaintiff 
having performed- his part of the agreement.' And when the 
same Company had bought some ale for the use of the passengers 

’ Clarke v. Cuclcfield Uuiou, I Bail Ct. Oas. 85, 80, 80, per Wiglitmaii, 
J., in an elaborate argument. 

* Beverley v. Lincoln Gas Light and Coke Co., 0 A. & E. 829 ; 2 N. & 
283, S. 0. 

* Church V. Imp. Gas Light and Coke Co., 0 A. AjE, 840; 3N. thP. 35, S. C. 

■* City of Loudon Giis Light and Coke Co. v. Nicholls, 2 0. & P. 305. 

■’ Sanders v. St. Neot’s Union, 8 Q. B. 810. But seo Smart i". Guard, 
of i^or of West Ham Union, 10 Ex. B. 087. 

Clarke v. Cuckfield Union, 1 Bail Ct. Cas. 81. Seo Paulhig v. London 
and North West. Rail. Co., 8 Ex. 11, 867. 

' Henderson v. Australian Royal Mail Steam Navig. Co., 6 E. & B. 
409. See also Reuter v. Electric Telegnaph Co., 0 E. B. 341. 


CHAP. XVIir.] CORPORATIONS LIABLE FOR TORTS. 805 

on board one of their steamvessels; and hadfpaid for it, they were 
allowed to recover damages from the ventfors on account of the 
ale being unfit for use, though the agreement for the purchas'e 
was not under seal.' But, on the other hand, a contract with 
a copper mining company for a supply by them o# iron rails; ’ a 
contract with a water company ,j[br the supply to tliem of iron 
pipes; * a contract for erecting engines and machinery for a 
water company; '* a contract with a railway company to execute 
extensive repairs on their permanent line of rails; “ a contract 
with guardians of the poor to make a map of the rateable 
property of a parish in the union; ® and a contract with guardians 
to do some extra work in building a poor-house,'—^have eacli 
and all of them been held to relate to m*Hters which were not 
of such frequent occurrence, or of so small importance, or so 
essentially necessary for tlie purposes for which the corporations 
were respectively instituted,‘as to be taken out pf the general 
rule, which requires the contracts of corporations to be under 
seal;* and even before the East India Company ceased to be 
merchants, it w'as held, that the allowance by them of a retiring 
pension to a military officer could ndt be enforced in a court of 
law, unless it Avere granted by deed.’ 

§ 899. It has long since been determined that corporations 
may be liable in tort for the acts of their servants, though such 
servants be not authorised by any instrument under seal;’® amf 

* Australian Royal Mail Steam Navig. Co. v. Marzetti, 11 Ex. R. 228. i 

- Copper Miners Co. v. Fox, 10 Q. B. 229. 

East London Waterworks Co. r. Bailey, 4 Bing. 283; 12 Moore, 632, 
S. C. ; explained by Lord Denman in Church r. Imp. Gas Light and Coke 
Co., 0 A. dj E. 860—8G2, 

■* Ilomcrsliam v. Wolverhampton Waterworks Co., 6 Ex. R. IS?. 

* Digglo V, London and Blackw.oll Rail. Co., 5 Ex. R. 442. 

'* Paine ». Straud Union, 8 Q. B. 326. 

^ Lamprell v. Billcricay Union, 3 ISx. R. 283. 

* Church v.'Imp. Gas Light and Coke Co., 6 A. & E. 860—862, per 
Lord Dcnm.an, explaining East London ll'at. W. Co. r. Ikiilcy, 4 Bing. 283 ; 
12 Moore, 532, S. C. Seo also Paiiiu r. Strand Union, 8 Q. B. 326. 

“ Gibson *. East India Co., 5 Bing. N. C. 262 ; 7 Scott, 74, S, C. Seo 
also Cox V. Midland Rail. Co., 3 Ex. R. 268 ; 6 Rail. Ciis. 583, S. C. ; and 
Cope V. Thames Havon Dock and Rail. Co., 3^x. R 841. 

Eastern Counties Rdl. Co. v. Broom, 6 Ex. R 314 ; 6 Rail. Cas. 743, 
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the rule requiring corporations to act by deed will not protect 
them, either from an'‘action of trover, where goods have been 
Wrongfully taken by their agent/ or from an action for money 
had and received, where they have wrongfully possessed them¬ 
selves of inom-y belonging to the plaintiff.'* This last exception 
rests on necessity; for, as a ^corporation would scarcely put 
their seal to a promise to return moneys wrongfully received 
by them, it follows that if a seal were necessary, the injured 
party would be without remedy. It further deserves notice 
that an action for use and occupation is clearly maintainable 
1 ) 1 / a corporation,* and is probably maintainable against a 
corporation,^ whenever the defendants have actually occupied tlic 
plaintiff’s premises, iud no demise under seal has been executed; 
but this doctrine seems to rest on the peculiar language and 
object of the statute enabling landlords to bring such a form 
of action,* and it certainly does not extend to cases of mere 
constructive holding.' 

§ 900. In the application of the above rule, and its exceptions, 
the question has often being discussed, as to how far a distinction 
can be recognised between executed and executory contracts,' and 
the decisions on this subject are confessedly irreconcileable. No 
doubt, where the contract falls within one of the exceptions, 
and consequently, need not be under seal, the corporation may 
equally sue or be sued upon the parol agreement, whether it 


' S. C. ; Roe v. Rirkenhead, Lancashire and Cheshire .Junct. Rail. Co., 7 Ev. 

R. 36 ; 0 Rail. Cas. 795, S. C. ; Stewart r. Anglo Californian Gold Mining 
Co., 18 Q. B. 730. See Stevens r. Midlaiul Rail. Co., ife Lander, 23 L. .1., 
Ex., 328. 

' Yarborough v. Bank of England, 16 East, 0. 

® Hall V. Mayor of Swansea, 5 Q. B. 520. 

* Mayor of StalFonl Till, 4 Bing. 77 ; 12 J. B. Moore, 260, S. C. ; 

Dean «l5 Chapter of Rochester v. Pierce, 1 Camp. 400 ; Southwark Bridge 
Co. V. Sills, 2 C. & P. 371 ; Mayor ot Carmarthen v. Jjowis, 6 0. P. 008. 
See Doe d. Bold, 11 Q. B. 127. 

^ Finlay v. Bristol Exeter Bail. Co., 7 Ex. R. 409 ; 7 Rail. Cas. 449, 

S. 0. ; Lowo V. London & North West. Rail. Co., 7 Rail. Cas. C24 ; 18 Q. B. 

632, S. C. * IJ Geo. 2, c. 19, § 14. 

* Finlay V. Bristol A Exeter Rail. Co,, 7 Ex. R. 409; 7 Rail. Cas. 449, S, C, 

* See ante, § 893, post, §^940, 953, 954. 
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be executed, or be merely executory;’ but ^he question is, what 
says the law, where a parol contract, whifeh should have been 
under seal, has been executed by the one side before action, 
brought, so that the other has received the whole benefit of th(? 
consideration for which it bargained ? For cxanjple, can a cor¬ 
porate body, after having actually received goods oiWered by its 
servants, refuse to pay for them on the technical pretext that no 
contract under seal has been executed ? The Court of Queen’s 
Bench,—apparently shocked at the gross injustice that might be 
peiqietrated were such a system of repudiation allow^able, and, 
poradventure, bearing in mind the sage apothegm of a great judge 
of the last century, that corporations, having neither bodies to be 
kicked nor souls to be damned, are not wpnt to be over nice 
observers of either honour or honesty,—have, in accordance with 
morality, if not with law, decided this question in the negative on 
several occasions. 

§ yol. Thus, where an action was brought against the guardians 
of an union for the price of some gates which had been erected at 
the poorhouse under a parol order, and it w'as objected for the 
defence that the order was not by deed, the Court overruled 
the objection, on the ground that it did not lie in the mouths of 
the defendants to take it, inasmuch as the work in question, 
after it was completed, had been adopted by them for purposes 
connected with the corporation.* On another occasion. Lord* 
Penman, in a considered judgment, expressed himself as 
follows:—“ To Enforce an executory contract against a corpo- • 
ration, it might be necessary to show that it was by deed; but 
where the corporation have acted as upon an executed contract, it 
is to be presumed against them that eveiything has been done 
til at was necessary to make it a binding contract upon both 

’ Church V. Imp. Gas Light & Coke Co., G A. & E. 846 ; 3 N. P. 35, 

S. C. ; recognised in Gibson v. East’India Co., 6 Bing. N. C. 271, and in 
Arnold v. Mayor of Poole, 4 M, Jk Gr. 895. 

' Sanders v. St. Neot’s Union, 8 Q. B. 810. See also Clarke v. Cuckfiold 
Union, 1 Bail Ct. Cas. 81 ; Beverley v. Lincoln Gas Light «k Coke Co., 6 
A. & E. 829 ; Do Grave r. M.ayor of Monmouth, 4 C. & P. Ill, per Lord 
Tenterdeu ; Pauling v. London and North West. Rail. Co., 23 L. J., Ex., 
105 ; 8 Ex. R. 8G7, S. C. 
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jjarties, they having^imd all the advantage they would have had if 
the contract had be^n regularly made. This is by no means 
•'inconsistent with the rule that, in general, a corporation can only 
contract by deed; it is merely raising a presumption against 
them, from tk?ir acts, that they have contracted in such a manner 
as to be biifting upon them, whether by deed or otherwise ; and 
we are not aware of any decision or authority against this view of 
the case.” ' 

§ 902. Decisions and authorities, liowever, may be found which 
are wholly inconsistent witli the law as thus jiropounded; for it 
has more than once been held by the llarons of the Excheriuer, 
that a corporation is not precluded from relying on the absence 
of a seal, when works have been executed under a parol contract, 
even though such works have received the approval of the cor¬ 
poration, whiph has enjoyed the full benefit of them.” The judges 
of the Common Pleas, too, seem to have adopted the same rule; 
for where an attorney, who had been appointed, but not under 
seal, by the mayor and town council of a borough to conduct 
suits, brought an action against the corporation for his costs, they 
held that he could not recover.'' 

§ 903. The common law rule requiring corporations to contract 
by deed does not extend to such companies as are subject to the 
Companies Clauses Consolidation Act." For § 07 of that statute 
expressly enacts, that “ the powers which may be granted to any 
committee [of directors] to make contracts, as*Well as the power 
Qf the directors to make contracts on behalf of the company, may 
lawfully be exercised as follows; that is to say. With respect to 


* Doe Taiiierc, 12 Q. B, 10J3,1014. See also Hemlerson v. Australian 
Royal Mail Steam Nsivig. Oo., 6 K. & B. 409; Australian Royal Mail 
Steam Navig. Oo. v. Marzetti, ‘11 Ex. R. 228; Reuter v. Electric 
Telegraph Co., 6 E. & B. 341. 

’ Lamprcll v. Billericay Union, 3 Ex. R. 307. See also Diggle v. Loudon 
«fe Blackwall Rail. Co., 6 Ex. R. 442; Homersham v. Wolverhampton 
Waterworks Co., 6 Ex. R. 137 ; 6 Rail. Cas. 790, S. C. ; Mayor of Ludlow 
». Charlton, 6 M. & W. 815. 

® Arnold v. Mayor of Poole, 4 M. & Gr. 860. 

" 8 & 9 Vict.,c. 16. »' 
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any contract, which, if made between* private Persons, would be by 
law required to be in writing and under scm, such committee, or 
the directors, may make such contracts on behalf of the company*, 
in writing and under the common seal of the company, anfl in the* 
same manner may vary or discharge the same : Wiith respect to 
any contract, which, if made by private persons, wouTd be by law 
required to be in writing, and signed by the parties to be charged 
therewith, then such committee, or the directors, may make such 
contract on behalf of the company in writing, signed by such 
committee, or any two of them, or any two of the directors, and 
in the same manner may vary or discharge tlic same : With 
respect to any contract, which, if made between private persons, 
would by law be valid, although made by parol only, and not 
reduced into writing, such committee, or the directors, may make 
such ‘ontract on behalf of the company by parol only without 
writing, end in the same .naniier may vaiy or ^discharge the 
same : And all c mtracts made according to the provisions herein 
contained shall be cife' ^ual in law, and shall be binding upon the 
company and their successors, and all other nartics thereto, their 
heirs, executors, or administrators, as the case'may be; and on 
any default in the execution of any such contract, either by the 
company or any other i)arty t ercto, such actions or suits may 
be brouglit, either by or against the company, as might be 
brought, had the same contracts been made between private 
persons only.” 

§ 904. Uiider*this section it has been held, that the fact o^ 
sleepers having been furnished to a railway company, and actually 
received and used by them, in pursuance of a contract made with 
an agent of the company upon certain terms, afforded reasonable 
evidence whence a jury might infer that the directors had agreed 
on behalf of tlie company to accept the goods on those terms.' 

• 

§ 905. The contracts also of such joint-stock companies as are 
registered under the Act of 19 k 20 Viet., c. 47,® are not subject 

* Pauling V. London <b North Western Rail. Co., 8 Ex. R. 867. 

” See as to the old law, 7 «fe 8 Viet., c. 110, §§ 44, 46, 46 ; and the 
2ud Ed. of this work, §§ 906, 906, with thotases there cited. 
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to the common law tule just discussed, but they may be made in 
nearly the same nronner as contracts under the Companies 
•Clauses Consolidation Act.* 

e 

r 

§ 906. It farther deserves notice, that the memoranda of asso¬ 
ciation, by Which joint-stock companies are now incorporated, and 
the articles of association, by which the aifairs of such companies 
may be regulated, are not required to be executed under seal; 
but after registration they become, by virtue of the Act of 1850, 
as binding as deeds on every shareholder, who has signed either 

• ’ 19 20 Viet., c. 47, § 41, enacts, that “contracts on behalf of any 

company registered under tliis Act may bo made as follows ; (that is 
to say,) 

“ (1.) Any contract which if made between private persons would bo by law 
required to be in writing, .and if made according to English law to be under 
seal, may bo mado on behalf of the company in writing under the common 
seal of the company, and such contract may bo in the same manner varied 
or discharged : 

“ (2.) Any contract which if mado between private persons would be by law 
required to be in writing, and signed by tho parties to be charged therewith, 
may bo made on behalf of tho company in writing signed by any person 
acting rmder tho express or implied .authority of tho company, and such 
contract may in tho same manner bo varied or discharged ; 

“ (3.) Any contract which if mafle between private persons would by law 
be valid, although mado by parol only, and not reduced into writing, may bo 
made by parol on behalf of the company by any person acting under tho 
express or implied authority of the company, and such contract may in tho 
same way bo varied or discharged ; 

“ And all contracts m.ado according to tho provisions herein containod sh-ill 
' bo effectual in laW, and shall be binding upon tho 1fe)mpany and their 
successors, and aU other parties thereto, their heirs, executors, or adminis¬ 
trators, as the case may bo.” 

§'42 enacts, that “.any company registered under this Act m.ay, by 
instrument or writing under their common seal, empower any person either 
generally or in respect of any specified matters, as their attorney, to execute 
deeds on their behalf in any place not situate in tho United Kingdom; and 
every deed signed by such attorney on behalf of tho company, and under his 
seal, shall bo binding on the company to tho same extent as if it wore under 
tho common seal of the company.” 

§ 43 enacts, that “a promissory note or bill of exchange shall bo 
deemed to have been made, accepted, or indorsed, on behalf of any 
company registered under this Act, if made, accepted, or mdorsed in the 
name of the company by any person acting under the express or implied 
authority of tho company.” 
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the originals or even printed copies of them ig the presence of a 
single attesting witness.’ 

§ 907. In order to authorise an agent to execute a deed for 
his principal, the authority must be given by ai)r instrument 
under seal; ’ and as such an instrument, or power of attorney, 
transfers no interest, the agent or attorney being merely put 
thereby in the place of the principal, it follows that the deed must 
be executed by the agent in the name and as the act of him who 
^ave the power.’ Neither can a parol ratification by the principal 
of a deed executed by his agent give validity to the deed, when 
the agent has not been authorised to act by an instrument under- 
seal; ^ and it seems that evidence of the implied, if not of the 
express, recognition or adoption of tlie deed by the principal, will 
not, even as against him, raise a presumption that the agent was 
thus formally authorised to act,-so as to dispense with the necessity 
of proving that fact." 

§ 908. Proceeding now to a consideration of the documentary 
evidence whicli is rendered necessary by statute law, the first Act 
which arrests attention is the Companies Clauses Consolidation 
Act, 1845.* This statute enacts, in § 11, that, subject to the 
regulations therein and in llio special Act contained, every 
shareholder in any company, to which the provisions of the 
general Act apply, may sell and transfer his shares in the under¬ 
taking, or his interest in the capital stock of tlio company; but 
every such tranter shall be by deed duly stamped, in which the 
consideration shall be duly stated; and such deed may be 
according to the form stated below,' or to the like effect. It is 

' 19 & 20 Viet., c. 47, §§ 7, 10, 11. 

' llorkcloy v. Hardy, 6 B. C. 355 j 8 D. Ry. 102, S. C. ; White v. 
Cuyler, 6 T. 11. 170; Steiglitz v. Eggintoii, Holt, N. P. R. 141; Williams 
V. Walsby, 4 Esp. 220; Callaghan v. Pepper, 2 Ir. Eip R. 399. 

’ Hunter v.. Parker, 7 M. <k W. 343, per Parke, B. < Id. 

® Lord Gosfonl v. Robb, 8 Ir. Law R., 217. ‘'8^9 Viet., c. 10. 

” “I —, of —, in consideration of the sum of —, paid to mo by —, of 
—, do hereby transfer to the said —, — .share [or sliares] numbed — 
in the undertaking called ‘The — Company’ [or — pounds consolidated 
stock in the undertaking called ‘ The — Comparuy,’ standing (or part of the 
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remarkable, as illiistrating the absence of uniformity in our 
efforts at legislation^ that the transfer of shares under the Joint- 
•• Stock Companies Act, 1850, is not required to be by deed.* 

I 

§ 909. TIm next transaction which requires notice is the sale 
of a ship, or of any share therein. The Act which regulates 
these sales is the Blcrchant Shipping Act of 185 4,’ which, in § 55, 
enacts, that “ a registered ship or any share therein, when dis¬ 
posed of to persons qualified to be owners of British sliips, shall 
be transferred by bill of sale; and such bill of sale shall contain 
such description of the ship as is contained in the certificate of the 
• surveyor, or such other description as may be sufficient to identify 
the ship to the satisfaction of the registrar, and shall be according 
to the Form marked E. in the Schedule hereto, or as near thereto 
as circumstances permit, and shall be executed by the transferrer 
in the presence of and bo attested by one or more witnesses.” 
This enactment, like that contained in the repealed Act of 8 tfc 9 
Yict., c. 89,’ would seem to apply as well to an executory contract 
for the sale, as to the absolute sale, of a ship.'* The present law, 
however, differs in several material respects from that which was 
formerly in force. In the first place it appears to render an actual 
bill of sale necessary, though under the old law any instrument in 
writing, which recited the certificate of registry, was sufficient.’ 
Next, the bill of sale must now bo executed by the transferrer 
himself, except under very special circumstances, when he is 
allowed to appoint an attorney by deed; ® but formerly a ship 
' might have been transferred by an agent actfng under a parol 

stock standing) in my name in tho books of the Cuiupany], to hold unto the 
said —, his executors, administrators, and assigns [or successors and assigns], 
subject to the several conditions on which 1 held tho same at the time of tho 
execution hereof ; and I tho said ~ hereby .agree to take the 8.aid share [or 
shares] [or stock], subject to tho same conditions. As witness our liaiids 
and seals the — d.ay of — 

> 19 & 20 Viet., c. 47, § 20, & Sch. (F). = 17 18 Viet., c. 104. 

’ § 34. 

See Duncan u. Tindal, 13 Com. B. 268 ; Hughes v. Morris, 21 L. J., 
Ch., 761 ; 2 De Gex, M. & Gord. 349, S. C. ; M‘Calmont v. Bankin, 2 Do 
Gex, M. & Gord. 403. 

‘ Hunter v. Parker, 7 M. «Jf W. 343, 344, per Parke, B. 

“ See 17 & 18 Viet., c. 104. § 76, et scq., and Form N. in Sched. to Act. 
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authority.' Lastly, it is at least doubtful whether, since the 
1st of May, 1856,* any description of vessel/used in navigation, 
not propelled by oars,* can be sold without a bill of sale, though 
boats under fifteen tons burthen might, prior to tliat date, 
have been transferred by parol,^ and though such v^sels do not 
now require to be registered, if solely employed in river or coast 
navigation.' 

§ 1)10. The Act to simplify tlie transfer of property® deserves 
a passing notice; for although that statute was extremely short¬ 
lived, it having been repealed within a year from its passing,' it 
has rendered a deed necessary in all cases of partitions, exchanges,- 
assignments, or surrenders in writing, of freehold or leasehold 
huids, or of leases in writing of freehold, copyhold, or leasehold 
lands," provided the transfer has been effected between the 1st 
of January ” and the 1st of October,"* 181-5. 

§ 911. This Act was succeeded by 8 & 9 Viet. c. lOG, which 
enacts in § Ji, “ that after the 1st day of October, 1845, all cor¬ 
poreal tenements and hereditaments shall, as regards the con¬ 
veyance of the immediate freehold thereof, be deemed to lie in 
grant as well as in livery;” or, in other words, shall pass by 
the delivery of the deed of conveyance, in the same manner as 
incorporeal hereditaments have heretofore passed. § 3 of this 
statute further enacts, “ that a feoffment, made after the said 1st 
day of October, 1845, other than a feoffment made under a custoni 
by an infant, shall be void at law, unless evidenced by deed; and 
that a iiartition and an exchange of any tenements or hereditaments 
not being copyhold,—and a lease, required by law to be in writing, 
of any tenements or hereditaments,—and aii^assignmcnt of a 

* Hunter v. Parker, 7 M. <fc W. 322. 

■ When the Merchant Shipping Act of 1854 caino into operation. 

Sec § 2 of 17 & 18 Viet., c. 104,‘tit. Ship ; and § 55. 

Benyon u.* Crcsswell, 12 Q. B. 899. 

* § 19 of 17 & 18 Viet., c. 104. 

® 7 & 8 Viet., c. 70. ^ By 8 & 9 Viet., c. 106. 

7 & 8 Viet., c. 76, §§ 3 & 4 ; Burton r. Reevell, 16 M. W. 307 ; 

Boo «. Moffatt, 16 Q. B. 267. “ 7 & 8 Viet., c. 76, § 13. 

8 (b 9 Viet., c. 106, § 1. • 
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ACT or 15^ & 14 VICT. c. 17, § 

chattel interest^ not^being copyhold, in any tenements or heredita¬ 
ments,—and a sim'ender in writing of an interest in any tene¬ 
ments or hereditaments, not being a copyhold interest, and not 
being &n interest which might by law have been created without 
writing,—ni«de after the]lst of October, 1845, shall also be void at 
law, unless made by deed: Provided always that the said enact¬ 
ment, so far as the same relates to a release' or a surrender, shall 
not extend to Ireland.” 


§ 912. This last enactment, so far as it relates to fcolfments, 
partitions, exchanges, assignments, and surrenders, is of little 
■practical importance, since before the passing of the Act, such 
transfers were almost invariably effected by deed. With respect, 
however, to leases the statute will prove highly beneficial;* for 
by requiring all demises for a jieriod exceeding three years to 
be under seal, it Avill gi’adually diminish, and at last dry up, that 
fruitful source of litigation, which sprung from the difticulty of 
distinguishing between an actual lease and an agreement for a 
lease under the old law. In future, if the instrument be not 
under seal, it will operate only as an agreement for a lease; that 
is, the party in possession of land under it will be a mere tenant 
at will, liable to become .a tenant from year to year by the pay¬ 
ment and acceptance of rent.’' 

§ 919. Although leases for any term exceeding three years are 
now void unless granted by deed, an equally formal instrument is 
not required for the purpose of confirming those leases, which arc 
invalid by reason of some deviation from the terms of the power 
imder which they were granted; for the recent Act of 13 & 14 
Viet., c. 17, § expressly enacts, that the confirmation, which 
shall suffice to establish the validity of any sucb defective lease, 
“may be by memorandum or note in writing signed by tlie 

* This is obviously a misprint for “ lease.” 

- The statute does not apply to agreements for letting tolls of turnpike 
roads under 3 Qeo. 4, c. 12C, §§ 66, 67 ; Shepherd v. Hodsman, 18 
Q. B. 316. 

* See further as to iho operation of this Act, Davidson Concise Free, of 
Convey. 60-—71; Platt on^Leases, passim. See also post, §§ 916, 916. 



CHAP. XVIII.] STATUTE OP FlUUDS. 816 

persons confirming and accepting re,spectively, or by some other 
persons by them respectively theunto lawfuUj/authorised." 

•( 

§ yl‘L Bearing in mind the alterations effected by th<5 Acts • 
just meiitione'd, we now come to the Statute of Frauc^, passed in 
the reign of Charles II., the provisions of which Act have been 
extended to Ireland by 7 Will. 3, c. IS, and have also been 
enacted, generally in the same words, in nearly all the United 
States.' This celebrated statute we owe to the great lawyer, but 
indifferent statesman, Ijord Nottingham, who appears to have been 
assisted in framing it by Sir Leoline Jenkins and Lord Hale; ■ 
yet notwithstanding these bright names, it is certainly drawn in. 
so inartificial a manner as to confer little credit on the skill of 
the draftsmen; and if Lord Nottingham was justified, while 
spcaldng with parental pride of the principle of the measure, in 
declaring that it was an Act, every line of which was worth a 
subsidy,*—the present generation, who can contemplate the almost 
endless litigation which its ambiguous language has caused, may 
add with more truth, if not with more sincerity, that every line of 
it has cost a subsidy. The blame, however, which may justly be 
cast on the wording of tlie Act, must be converted into unqualified 
praise, if regard be had to the objects which it seeks to attain, 
lUid which it has, in fact, to a great extent attained/ It will 
then be seen that’ the rules [of evidence, contained in this statute, 
arc, for the most part, well calculated for the exclusion of perjury, 
by requiring, in the cases there mentioned, some more satis¬ 
factory evidence than mere oral testimony affords. The statute 
dispenses with no proof of consideration, which w'as previously 
required, and gives no efficacy to written contracts, which they 

' 29 Car. 2, c. 3.; 4 Kent, Comm. 95, and note b, (4th ed.) Tho Civil 
Code of Loui8iana,^rt. 2415, without adopting in terms tho provisions of 
tho Statute of Frauds, declares generally, that all verbal sales of immoveable 
property, or slaves, shall be void. 4 !^ent, Comm. 450, note a, (4th ed.) 

* 3 Campbell’s lives of tho Chancellors, 418. 

* It. North’s life of Guildford, 209. 

■* In Doo V. Harris, 8 A. & E. 12, Lord Denman speaks of tho Statute of 
Frauds, as “ ono of tho wisest laws in principle, though for from being com¬ 
plete in its details, or fortunate in its execution.” 

* Gr. Ev., § 262.. almost verbatim. « 
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did not previously posses?.* Its policy is to impose such 
requisites upon pr^'ate transfers of property, as without being 
hindrances to fair transactions may either be totally inconsistent 
^ with dishonest projects, or may tend to multiply the chances of 
detection.* v^Thc object pf the present work will no‘t admit of an 
extended consideration of the provisions of this statute; but will 
necessarily restrict us to a notice of the rules of evidence, which 
it has introduced. 

§ 915. By this statute, all /weses, estates, and interests in lands, 
whether of freehold or for terms of years, and whether certain 
.or uncertain, wdiich, prior to the 1st of January, 1845,* have 
been created by livery and seisin only,—that is, by mere matter 
in pais, without deed,**—or by parol, and not put in writing, and 
signed by the parties creating the same, or their agents duly 
authorised in writing, are allowed only the force and effect of 
estates at will; except leases not exceeding tlie tenn of three 
years from the maliing thereof, whereon the rent reserved shall 
amount to two-thirds of the improved value.* It seems to be now 
determined, though the point is not wholly free from doubt, 
that the above provisions of the statute are not applicable to 
demises under seal;^ and consequently, that an indenture of lease 

' 2 St. Ev. 472 ; Banii v. Hughes, 7 T. R. .“iOO, n. ; Barrell o. Tnissell, 
4 Taunt. 121. - Roberts on Fx-aiuls, Pref. xxii. 

■' Wlien 7 8 Viet., c. 70, came into operation. Sec ante, § 910. 

^ See per Patteson, J., and Lord Denman, in Ooocli v, Goodman, 2 Q. B. 
592, 597. 

® 29 Car. 2, c; 3, § I, enacts, that “ all leases, estates, interests of free¬ 
hold or terms of years, or any uncertain interest of, in, to, or out of any 
messuages, manors, lands, tenements, or hereditaments, made or created by 
livery and seisin Only, or by parol, and not put in writing, and signed by 
the parties so making or creating the same, or tlicir .'^{onts thercmito lawfully 
authorised by writing, shall have the force and effect of leases or estates at 
will only, and shall not cither in law or equity be deemed or taken to have 
any other or greater force or effect; any consideration for making any such 
IKirol leases, or estates, or any former law or usage, to the contiaiy notwith¬ 
standing.” § 2 “ excepts, nevertheless, all leases not excebding the term 
of three years from the making thereof, whereupon the rent reserved to the 
landlord, during such term, shall amount unto two third-parts at the least 
of the full improved value of tto thing demised.” These provisions are 
enacted in § 1 of 7 Will. 3, c. 12, Ir. 

* Aveline v. Whisson, 4*’ M. <b Gr, 801 ; Shep. Touchstone by Preston, 
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for more than three years need not foe signed. It has been said 
more than once, that the tenancy described ?n the statute as “ an 
estate at ivill,” must be construed as a tenancy from year to* 
year; ‘ but this is not strictly accurate; since a party who enters 
under an agreement void by the statute, is, in point^f law, tenant 
at will for the first year, though, like any other tenant at will, he 
will be converted into a tenant from year to year, as soon as a 
yearly rent has been paid and accepted." In both characters, too, 
he will be subject to such of the terms of the agreement, as are 
not inconsistent with the species of tenancy which the law under 
the circumstances creates;^ and, therefore, if one of the terras 
be tliat the tenant shall keep the premises in repair during his 
occupation,^ or tliat he shall pay his rent in advance,® he will be 
liable to an action for a breach of either of these terms, notwith¬ 
standing the agreement is made void by the statute. 

§ 910. Although a parol lease for a longer period than the Act 
permits is inoperative as to its duration, still if a tenant holds 
under it during tlie entire period, he may quit without notice at 
the expiration of the term. An example will illustrate this pro¬ 
position. Suppose a parol lease to have been granted for five 
ycai's and a half, commencing at Michaelmas, 1850, at a specified 
annual rent. The tenant has entered, and till Michaelmas, 1851, 
was a mere tenant at will. He then paid his rent, and continued 
in possession, and thereby became tenant from year to year until 
Michaelmas, 1855, capable of quitting, or liable to be ejected, on 
giving or receiving a six months’ notice that would expire on the* 


p, 66, u. 24; Coocb e. Goodman, 2 Q, B. 680, 597, 658; 2 G. & D. 159, 
S, C. ; Cherry v. Heming, 4 Ex. B. 631. Contra, 2 Bl. Com. 306. 

^ Clayton v. Blakey, 8 T. B. 3, per Lord Kenyon ; Berry v. Bindley, 
3 M. & Gr. 512, per Coltman, J. ; id. 614, pur Maulo, J. 

* Bichardsou v. Gifford, 1 A. & E. 56, per Parke, J. ; 3 M. <fc Gr. 612, 
n. a by repoiicr, and cases there cited ; 2 Smith’s Lead. C. 74—76. 

" Berroy v..Bindley, 3 M. dis Gr. 514, per Maule, J. ; Doe u. Bell, 6 T. 
B. 471 ; Arden v. SulUyan, 14 Q. B. 832. See Tooker v. Smith, 1 H. & 

N. 732. 

* Bichordson «. Gifford, 1 A. ih E. 50*; 8 D. & B. 643, S. C. ■ See Beale 

O . Sanders, 3 Bing. N. C. 850; 6 Scott, 68, S. C.; Arden «. Sullivan, 14 

Q. B. 832. ^ Leo t. Smith, 9 Ex. B. 662. 
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SOth of September in any year. At Lady-day, 1856, however, 
when the whole peri<5d of five years and a half will have run out, 
^either party will be at liberty to terminate tlie tenancy without any 
notice \fhatever.' The term of tliree years for which a parol lease 
may be good,Vmust be computed from the date of the agreement; 
and a term of three yeai’s to commence in ftituro, will consequently 
not satisfy the statute.’ If a parol lease is made, to hold from 
year to year during the pleasure of the parties, this is adjudged 
to be a lease for only one year certain, and every subsequent year 
is a new springing interest, arising upon the first contract, and 
parcel of it; so that if the tenant should occupy ten years, still it 
is prospectively but a lease for a year certain, and therefore good, 
within the exception of the statute; though, as to the time past, 
it is considered as one entire and valid lease for so many years as 
the tenant has enjoyed it.' 

c 

§ 917.“ By the third section of the same statute," no leases, 
estates, or interests, either of freehold, or terms of years, or any 
unceilain interest, not being copyhold or customary interest, in 
messuages, manors, lands, tenements, or Iiereditameiits, could, 
prior to the first of January, 181.5,' be assigned, granted, or sur¬ 
rendered, unless by deed, or note in writing, signed by the party 
so assigning, granting, or siUTendering the same, or his agent 
authorised by writing, or by act and operation of law. At com¬ 
mon law, surrenders of estates for life or years in' possession in 
things corporeal were good, though made by parol; but things 
' incorporeal, as advowsons, rents, and the like, and interests in 
lapds not in possession, as remainders and reversions for life or 
years, lying in grant, could not, and still cannot, be surrendered 
but by deed." The effect of this section is not to dispense with 


* Ben-ey v, Lindloy, 3 M. Gr. 498, 511, 013, 614 ; Doo v. Stratton, 
4 Bing. 446; 1 M. & P. 183, S! C. ; Doe «. Moffatt, 15 Q. B. 267 ; 
Tress v. Savage, 23 L. J., Q. B., 3317; 4 £. «S; B. 36, S. C. 

Gr. Ev., § 263, in part. ^ Bawlins «. Tnrnor, 1 Lord Baym. 736. 

* Roberts on Frauds, 241—244. * Gr. Ev., § 264, in part. 

® See also 7 WiU. 3, c. 12, § 1, Ir., to the like effect. 

^ When 7 lb 8 Viet., c. 76, came into ojieration. See ante, §§ 910—912. 

* Co. Lit. 337 b, 338 a ; 2 Sliep. Touchstone by Preston, p. 330; 1 Wms. 
Saund. 236 a; Lyon v. Rcccl, 13 M. dr W. 303—306 ; ante, § 892. 
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any evidence, required by the common law; but to add to its 
provisions somewhat of security, by requiring a new and a more 
permanent siiecies of evidence. Wherever, therefore, at commol^ 
laAv a deed was necessary, the same solemnity is still fequisite 
under this Act; but with respect to lands and tenements in pos¬ 
session, which, before the statute, might have been surrendered 
by words only, some note in writing, duly signed, was by the 
statute made essential to a valid surrender.' 

§ 918. In interpreting this section, it Avill be observed, that it 
does not contain, like the first tAvo sections of the Act, any excep¬ 
tion in favour of leases not exceeding the term of three years’; 
and, consequently, it has been held to exclude alike parol assign¬ 
ments and parol surrenders of mere leases from year to year, 
though such leases have been created by verbal agreement.* It 
seems, also, that a jAarol agreelnent by a lessee for tjie transfer of 
his interest, in a term not exceeding tliree years, Avhich is intended 
to take effect as an assirfumeut, and is invalid as such, cannot 
operate as an underlease' If, however, both parties intend to 
create the relation of landlord and tenant, the mere fact of the 
parol demise passing all the lessor’s interest in the premises Avill 
not prevent it from operating as a lease, at least for some pur¬ 
poses.* The lessor, therefore, under tliese circumstances, may 
maintain an action for use and occupation during the entire term, 
even should tile lessee quit the premises before its expiration; * 
and this, too, although the lessor, in consequence of having no 
reversion, cannot distrain for the rent in arrear.* 

• 

§ 919. The surrender hy act and operation o^ laic, mentioned 
in the statute, is a phrase to which it is diflScult to assign a pre- 

^ Roberta ou Frauds, 248. 

‘ Botting r. Martin, 1 Camp. 319, per M‘Donald, C. B. ; Mollett v. 
Brayne, 2 Camp. 103, per Lord Ellenborough ; Thomson v. Wilson, 2 
Stark. R. 379,'per id. Seo Doo v. Wells, 10 A. «fc E. 433—437. 

® Barrett «. llolfe, 14 M. W. 348, questioning Poultney r. Holmes, 1 
Stra. 405. 

■* Pollock V. Stacy, 9 Q. B. 1033, upholding Poultney v. Holmes, 1 
Stra. 406. ’ Id. 

* Pnrmentcr v. Webber, 8 Taunt. 593 ; Smitirr, !M.nplebuck, 1T. R. 441. 

30 2 
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cise meaning. Its n^ost obvious application is “ to cases where 
the owner of a particular estate has been a party to some act, the 
Invalidity of which he is by law afterwards estopped from disputing, 
and which would not be valid if liis particular estate had continued 
to exist. Tfifere the law treats the doing of such act as amounting 
to a surrender. Thus, if a lessee for yeai’s accept a new lease 
from his lessor, he is estopped from saying that his lessor had not 
power to make the new lease; and, as the lessor could not do this 
until the prior lease had been surrendered, the law says that the 
acceptance of such now lease is of itself a surrender of the 
former. So, if there be tenant for life, remainder to another in 
fee, and the remainder-man comes on the land and makes a feoff¬ 
ment to the tenant for life, who accepts livery thereon, the tenant 
for life is thereby estopped from disimting the seisin in fee of the 
remainder-man; and so the law says, that such acceptance of 
livery amounts to a surrender of his life estate. Again, if 
tenant for years accepts from his lessor a grant of a rent, issuing 
out of the land, and 2 )ayablc during the term, he is thereby 
estopped from disputing his lessor’s right to grant the rent; and 
as this could not be done during his term, therefore he is deemed 
in law to have surrendered his term to the lessor.” ‘ In all 
these cases no question of intention can arise. The surrender is 
not the result of intention, but is the act of the law, and it takes 
place independent, and even in spite, of intention the most 
express. 

§ 980. Neither is it material, whether the interest taken by 
the surrenderor under the new arrangement, be or be not equi¬ 
valent to that which he enjoyed under the surrendered term; 
and, therefore, if a lessee for life, or for a long term of years, 
accepts from his landlord a new demise for a shorter period, this 
will amount to a surrender of his original lease.® At one time it 
was thought tliat a tenancy under a lease ivould be surrendered 
by operation of law, if the parties were to make a .verbal agree- 

‘ Lyon V. Eeed, 13 M. isW. 306, per Parke, 13. * Id. 306, 307, per id, 

* Mellow V. May, Moore, 636 ; recognised by Holroyd, J., in Hamorton 
V. Stead, 3 B. & C. 482, 483, and by Lefroy, B., in Lynch v. Lynch, 6 Ir. 
Law B. 142; 1 Wms. Saund. 236 o. 
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ment, for a sufficient consideration, that instead of the existing 
term there should he a tenancy from year to year at a different 
rent, or even a tenancy at will.' This doctrine, however, ha» 
been much shaken of late years, and the better opinion now is, 
that nothing short of an express demise will operate f& a surrender 
of an existing lease.’ Still, it is not necessary that the new 
demise should in aU events be incapable of being defeated. For 
example, if a lessee were to accept in accordance loith his con- 
tract a second lease voidable upon condition, this, even in the 
event of its avoidance, would amount to a surrender of the former 
term; because such second lease would pass ab initio the actual 
interest contracted for, though that interest would be liable to be 
defeated at some future period," 

§ 921. On the other hand, the acceptance of a void lease, 
which creates no new' estate* whatever,^ or even the acceptance 
of a voidable lease, which being afterwards made void contrai'y 
to the intention of the parties, does not pass an interest according 
to the contract, will not operate as a surrender of a former lease.* 
Nor will it make any difference in the eonsidcration of this 
question, whether the surrender be express or implied ; for as 
the Court of Queen’s Bench justly observed on one occasion: * 

“ In the case of a surrender implied by law from the acceptance 
of a new lease, a condition ought also to be understood as implied 
by law, making void the surrender in case the new lease should 
be made void; and in case of an express surrender, so expressed 
as to show the intention of the parties to make the surrender only* 
in consideration of the grant, the sound construction of sufh 


‘ Soo cases cited in last note, * 

® Foquet V. Moor, 'T Ex. E,. 870 ; Crowley r. Vitty, id. 319. 

* Roe V. Archbi&op of York, 0 East, 102 ; Doe v. Bridges, 1 B. & Ad. 
847, 866 ; Doo «. Poole, 11 Q. B. 716, 723 ; Fulmerston v. Steward, 
Plowd. 107 a, i)er Bromley, C. J. ; Co. Lit. 45 a; Lloyd ». Gregory, Cro. 
Car. 601; Whitley v. Gongh, Dyer, 140—146. 

* Roe V. Archbishop of York, 6 East, 86 ; explained by Abbott, C. J., in 
Hamerton v. Stead, 3 B. ifc C. 481, 482 ; Lynch v. "Lynch, 6 Ir. Law R 
142, per Lefroy, B, ; Wilson v. Sewell, 4 Burr. 1980 ; Davison v. Stanley, 
id. 2213, per Lord Mansfield. 

® Doe V. Poole, 11 Q. B. 713; Doe t'. Courtenay, id. 702. 

® Doe V. Courtenay, 11 Q. B. 712; overruling Doo v. Forwood, 3 Q. B. 627. 
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instrument, in order ^to effectuate the intention of the parties, 
would make that surrender also conditional to be void, in case 
^e grant should be made void.” 

§ 923. Agai^, the mere fact of a tenant entering into an agree* 
incnt to jfjwrc/iflst! the estate will not work a surrender of his 
tenancy by operation of law ; because such a contract contains an 
implied condition that the landlord should make out a good title; 
and it would be most unreasonable to suppose, that the tenant 
intended absolutely to suiTcndcr an existing term, while it was 
uncertain whether the purchase would be completed or not.' If, 
however, from the peculiar wording of the agreement, it could 
fairly be inferred that the tenant, from its date, was to bo 
absolutely a debtor for the purchase-money, paying interest upon 
it, and to cease to pay rent, a tenancy at will would probably be 
created after tJiat time; and the acceptance of such new demise 
would then operate as a surrender of the former interest.* So, an 
agreement between a landlord and tenant during the existence of 
a lease, that the former should lay out money on the premises, 
and the latter pay an additional rent in consequence, does not 
create a new tenancy at an increased rent, so as to amount to a 
surrender of the old lease by operation of law.* 

§ 023.’‘ The simple cancellation of a lease cannot work a sur- 
render by operation of law, to divest the tenant’s estate, because 
the intent of the statute is to take away the mode of transferring 
interests in lands by symbols and words only, as formerly used; 
and therefore, a surrender by cancellation, which is but a sign, is 
also taken away,at law; though a symbolical surrender may 
perhaps be still recognised in Chancery, as the basis of relief.* It 

* Doe ». Stanion, 1M. & W. 096, 701; Tarte v. Darby, 16 M. «b W. 601. 

M M. <Sr W. 701. 

’ Donellan Read, 9 B. & Ad. 906 ; Lambert v. Norris, 2 M. (bW. 335. 

* Gr. Ev., § 265, slightly. 

‘ Magennia v. MacCullougli, Gilb. Eq. R. 236; Roo v. Archbp. of York, 
6 East, 86, 101; Wootley Gregoiy, 2 Y. & Jer. 636 ; Boltou v. Bishop 
of Carlisle, 2 H. Bl. 263, 264 ; Doe v. Thomas, 9 B. C. 288 ; 4 M. <b 
R. 218, S. C. ; Walker Richardson, 2 M. & W. 882 ; Natchbolt 
Porter, 2 Vern. 112 ; 4 Cruise’s Dig. 85, White’s Ed. Tit. 32, ch. 7, §§ 6, 
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would seem that this rule equally aj)plies, whether the cancelled 
deed relates to tilings lying in livery, or to those which lie only in 
grant.* Neither will the fact of the deed being found cancelled ilk 
the possession of the lessor, furnish in itself any presumption ot^ 
an actual surrender by deed or note in writmg; thoa^h it may be 
a circumstance fit for the consideration of tlie juiy, if coupled with 
proof that tlie lessee has been out of possession for a series of 
years, or that the lessor’s papers have been destroyed, or tliat 
otlier occurrences have happened, which might account for, or 
excuse, the non-production of the written surrender.* 

§ 924. Though the doctrine of surrender by operation of law 
was originally confined to cases where the tenant accepted from 
his lessor a new interest, inconsistent with that which he pre¬ 
viously had, it has by modern decisions been considerably 
extended, and is now applied, not only to the case where the 
second lease is granted to the lessee himself, or to the lessee and 
his wife, or to the lessee and a stranger,* but to any act done by 
the landlord, which creates a new interest in a third party, incon¬ 
sistent with the tenant’s former interest; provided the tenant and 
third party concur in such act, and the former actually gives vp 
possession in consequence of it.^ Thus, a demise by the lessor to 
a stranger, with the assent of the lessee, if coupled with an actual 
change of possession, is a surrender by operation of law of the 
lessee’s interest, at least if it be merely a chattel interest. 


6, 7 ; 4 Kent, Com, 104 ; Roberts on Frauds, 261, 252 ; id. 248, 249 ; » 
Holbrook v. Tirroll, 9 Pick. 10.6. 

* Bolton V. Bp. of Carlisle, 2 H. Bl. 263, 264 ; Walker v. Richardson, 

2 M. & W. 892. 

- Doe V. Thomas, 9 B. tk 0. 288, 298—300 ; 4 M.*«k By. 218, S. 0. ; 
Walker v. Richardson, 2 M. & W. 882 ; ante, § 120. 

® Shep. Touchst. 301 ; Ilamcrton r. Stead, 3 B. & C. 478. 

* Thomas v. Cook, 2 Stark. R. 408 2 B. & A, 119, S, C. ; Stone r. 

Whiting, 2 Stark. R. 236 ; Dodd v. Acklom, 6 M. & Gr. 672; Lynch v. 
Lynch, 6 Ir. Law R. 131; Walker v. Richardson, 2 M, & W. 882; 
Davison v. Gent, 26 L. J., Ex., 122 ; 1 H. & N, 744, S. C. ; Grimman 
V. Legge, 8 B. & C. 324 ; 2 M. & R 438, S. C. ; Bees v. Williams, 2 0. 
M. <b B. 681 ; Graham v. Whichelo, 1 Cr. & Mee. 188; Reeve v. Bird, 1 
0. M. & R. 31 ; 4 Tyr. 612, S. C. ; Hall Burgess, 5 B. & C. 332; 
Nickells r. Atherstone, 10 Q. B. 944; M'Domyjll v. Pope, 9 Hare, 706. 

** Cases eked in last note. In Doe v. Wood, 14 M. <fc W. 682, M., tenant 
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Whether the same doctrine would apply to a case where the 
former lessee had a freehold interest may admit of some doubt. 

•In Lynch v. Lynch' the Irish Court of Exchequer held that it 
^’would, but tliat decision has been much shaken, if not overruled, 
by Lord St. ^Leonards, in the case of Creagh v. Bloocf.* Although 
a parol licence to quit, even when followed by an actual quitting, 
will not of itself operate as a surrender of tlie tenant’s interest; * 
yet if the tenant, in pursuance of. suoh a licence, gives up 
possession, and the landlord accepts it, the licence, coupled with 
the change of possession, will amount to a surrender by operation 
of law, and the landlord will not be able to recover any rent 
becoming due after his acceptance of the possession."' 

§ 935. It is true that this doctrine has been questioned by Lord 
Wensleydale, who has suggested that the cases on which it rests 
may be supported on the ground, that the occupation of the 
promises by the landlord’s new tenants might “ have the effect of 
eviction by the landlord himself, in superseding the rent or com¬ 
pensation for use and occupation during the continuance of that 
occupation.” ‘ Several of the cases may certainly be explained in 
this manner; and one was expressly decided on a somewliat 
similar ground; ® but in Thomas v. Cook,' which is the lending 
authority on the subject, this point was neither suggested in argu¬ 
ment, nor alluded to by the Court; and in T^ynch r. Lynch,® which 


from year to year to B., died, Icaviag his widow in possession. A., some 
time after, took out administration, but the widow continued in possession, 
paying rent to B, within A.’s knowledge, and A. not objecting. Held, that 
these facts did not amount to a surrender on A.’s part by operation of law, 
and, consequently, Jihat A., on proof of M.’s tenancy and death, and his own 
title as administrator, could recover in ejectment against the widow. 

> 6 Ir. Law E. 131. * 3 Jones & Lat. 133, 161. 

* MoUott V. Brayne, 2 Gamp. 103, per Lord Ellenborough. See also Doe 
V. Milward, 3 M. & W. 328, and Johnstone v. Huddlostone, 4 B. & C. 922. 

* Grimman v. Legge, 8 B. C. 3S4 ; 2 M. & li 438, S, 0. ; Dodd v. 
Acklom, 6 M. & Gr, 672 ; Whitehead e. Clifford, 6 Taunt. 518. See 
Cannan «. Hartley, 19 L. J., 0. P., 323 ; 9 Com. B. 634, S. C. 

® Lyon V. Reed, 13 M. W. 309, 310. 

‘ Gore V. Wright, 8 A. & E. 118 ; 3 N. <fe P. 243, S. 0. 

^ 2 Stark. R. 408 ; 2 B. <k A. 119, S. C. 

" 6 Ir. Law R. 131. • 
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was much discussed in Ireland, tli© point could not have been 
taken at all, it being an action of ejectment brought by the former 
lessees for life, against the party who, with their consent, had,* 
been substituted in their place by the landlord. Morecwer, the ^ 
Court of Queen’s Bench,' and, very recently, tJle Court of 
Exchequer also,* have declared their dissent from the line of 
argument advanced by Lord Wensleydale, and have confirmed tlie 
rule laid down in 'Thomas v. Cook. 

§ 920. On the whole it is submitted that this rule is good 
law; and that confined, as it is, to cases where an actual, and, 
consequently, a notorious shifting of possession has occurred, no 
real danger need be apprehended from its continuance. Its 
adoption, where reversions or incorporeal hereditaments are dis¬ 
posed of, which pass only by deed, or its extension to cases where 
corporeal estates are dealt with by the consent of the tenant, but 
where no actual change of possession has taken place, would 
certainly let in all the dangers for avoiding which the statute was 
passed; and here Lord Wensleydale is quite right in observing, 
that if this "were the law, it would very seriously affect titles to 
long terms of years; mortgage terms, for instance, in which it 
frequently happens that there is a consent, express or implied, 
by the legal termor to a demise from the mortgagor to a third 
person.* However, as this is not the law at present,and as 
little reason exists for supposing that it will ever become the law, 
nothing further need be said on the subject. 

I 

§ 927. A surrender by operation of law may also be effected 
under the provisions of particular Acts of Parliament. For 
instance, the Bankrupt Law Consolidation Act empowers a bank¬ 
rupt lessee to relieve himself from all responsibility under his 

* Nickells v. Atherstone, 10 Q. B. 944, 960, 951. 

* Davison v. Gent, 26 L. J., Ex., 122; 1 H. <fe 744, S. C. 

® Lyon V. Beod, 13 M. <b W. 309. 

* Id. 310, as to estates lying in giant; Doc v. Johnston, M'Clel. & Y. 
141, as to the assent of the tenant, when not coupled with change of pos¬ 
session ; recognised in Dodd v. Acklom, 6 M. & Gr. 679, 682. In Walker 
V. Bichardson, 2 M. <fc W. 882, there was a lease of tolls, but the point that 
this was a right which lay in grant was never t Aen. 
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lease, by simply delivering it up ' to the landlord within fourteen 
days after notice given to him that his assignees decline it; and 
^if the assignees do not elect whether they will decline or accept 
* the lease, tliey will be compelled by the Court to do so, and in 
case they decline the same, to deliver it to the landlord. . The 
same rule prevails with regard to agreements for a lease, and to 
agreements for the purchase of any estate or interest iii land.* 

* It seems, though the point is not without doubt, that where the bank' 
nipt holds under a demise not in writing, the offering possession is a delivery 
within the statute. Slack v. Sharpe, 8 A. E. 366 ; 3 N. P. 390, S, C, ; 
Priggs V. Sowry, 8 M. «lb W. 729, 739, 741. 

• 12 & 13 Viet. c. 106, § 346, enacts, that “if the assignees of the 

estate and effects of any bankrupt having or being entitled to any land either 
under a coiiveyanco to him in fee, or under an agreement for any such con¬ 
veyance, subject to any perpetual yearly rout reserved by such conveyance 
or agreement, or having or being entitled to any lease or agreement for a 
lease, shall elect to tsiko such land, or the benefit of such conveyance or agree¬ 
ment, or such IcasG or agreement for a lease, as tlio case may be, the bimkrupt 
shall not be liable to pay any rent accruing after the issuing of the fiat or 
filing of the petition for adjudication of bankruptcy against him, or to be 
sued in respect of any subsequent non-observance or non-performance of the 
conditions, covenants, or agreements in any such conveyance or agreement, 
or lease or agreement for a lease ; and if the assignees shall decline to take 
such land, or the benefit of such conveyance or agreement, or lease or agree¬ 
ment for lease, the bankrupt shall not bo liable if, within fom-teen days 
after he sh.all have had notice that the assignees have declined, ho shall 
deliver up such conveyance or agreement, or lease or agreement for lease, to 
the person then entitled to the rent, or having so agreed to convey or lease, 
as the case may be ; and if the assignees sliall not (upon being thereto reejuired) 
elect whether they will accept or decline such land or conveyance, or agree¬ 
ment for conveyance, or' such lease or agreement for a lease, any person 
entitled to such rent, or having so convoyed or agreed to convoy, or leased 
or agreed to lease, or any person claiming under him, shall be entitled to 
apply to tlio Court, and the Court may order them to elect, and deliver up 
such conveyance or agreement for conveyance, or lease or agreement for 
lease, in case they shall decline the same, and the possession of the premises, 
or may make such other order therein as it shall think fit.” 

§ 146 enacts, that “ if any bankrupt shall have entered into any agree¬ 
ment for the purchase qf any estate <5r interest in land, the vendor thereof, 
or any person claiming under him, if the assignees shall itot (upon being 
thereto required) elect whether they will abide by and execute such agree¬ 
ment, or abandon the same, may apply to the Court, and the Court may 
thereupon order them to deliver up the agreement, and the possession of the 
premises, to the vendor or person claiming under him, or may make such 
order therein as such Court'shall think fit.” 
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Somewhat similar provisions are also contained in the Acts 
respecting Insolvent Debtors,' and in the “Irish Bankrupt and 
Insolvent Act, 1B57.”* So, under the Act for regulating Benefit « 
Building Societies, tlie trustees of any such society may indorse 
on-finy mortgage given to them by a member a receipt%i full, and 
such receipt will have tlie eficct of vacating the security, and of 
vesting the property comprised therein in the party entitled to the 
equity t)f redemption, without any re-conveyance,* 

§ 928. With respect to assignments by operation of law, these may 
bo elfectcd in a variety of w^ays. For instance, when a lessor dies 
intestate, the reversion vests in his heir-at-law, and when a lessee- 
dies intestate, the lease vests in his administrator, by operation of 
law. Nay, as against himself, even an executor de son tort may 
be treated as the assignee of a lease; and in all these cases, when 
an action is brought against the- heir, or administrator, or executor 
de son tort, it will be sufficient to charge in the declaration tliat 
the reversion or lease respectively came to the defendant “by 
assignment thereof then niado.”^ So, on a woman’s marriage 
lier chattels real may be said to be assigned to her husband by 
operation of law.' When any person is adjudged a bankrupt, his 

* 1 & 2 Viet. c. 110, § 50, enacts, that “ in all cases in. which any such 
prisoner (that is, .any person imprisoned for debt, who has petitioned the 
Insolvent Debtors’ Court) shall be entitled to .any lease or agreement for a 
lease, and his assignee or assignees shall accept the same, and the benefit 
thereof, as part of such prisoner’s estate and effects, the said prisoner shall 
not bo, or be deemed to be, liable to pay any subsequent rent, to which his 
discharge, adjudicated according to this Act, may not apply, nor be in any 
manner sued after such acceptance in respect or by reason of any subsequent 
non-observance or non-performance of the conditions, covenants, or agree¬ 
ments therein contained ; Provided that in all such cases ds aforesaid it shall 
be lawful for the lessor, or person agreeing to mako such lease, his heirs, 
executors, administrators, or assigns, if the said assignee cr assignees shall 
decline, upon his or thoir being required so to do, to determine whether ho 
or they will or will not accept such lease or agreement for a lease, to apply 
to the said Court, praying that ho or they may either#o accept the same, or 
deliver up swell*lease or agreement for a lease, and the possession of the 
promises demised or intended to be demised ; and the said Court shall there¬ 
upon nmke such order as in all the circum!:tances of the case shall seem 
meet and just, and such order shall bo binding on all parties.” 

“ 20 & 21 Viet., c. CO, §§ 271, 272. * 6 & 7 Will, 4, c. 32, § 6. 

■* Pauli V. Simpson, 9 4 -C. 365 ; Derisloy v. Custance, 4 T. R. 75. 
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real and personal estate,’, both present and future,* becomes 
vested in his assignees by virtue [of their appointment, without 
, any deed of assignment or conveyance; and on the death or 
removal of any such assignees, and the appointment of others 
in their stend, a similar vesting takes place." So, when a trader, 
being unable to meet his engagements, petitions the Court of 
Bankruptcy for protection from process, and his creditors agree 
to his proposal for a compromise, all his estate and effects vest 
from the date of the Court’s approval of such agreement in the 
official assignee, as fully as if he were an assignee under any 
bankruptcy.'* So, also, the Act for facilitating arrangements 
■ between debtors and creditors," which enables an insolvent 
debtor, though ho be not a trader, to petition the Court of 
Bankruptcy to carry into effect any composition to which his 
creditors have agreed, enacts in § 8, that, from the date of filing 
the agreement, all the debtor’s estate and effects sliall vest, with¬ 
out any deed, in the trustee wlio is appointed, as fully as if 
he were an assignee under the statutes relating to bankruptcy. 
The Acts, too, which enable certain insolvent debtors to petition 
the Insolvent Debtors’ Court, or the County Courts, to prcitcct 
them from process,** as also the general Iiisolvflnt Debtors’ Act,' 
contain similar provisions; and it is worthy of observation, that 
under the last-named Act, the property does not revest in the 
insolvent on his being discharged without adjudication by the 
default or consent of his creditors.* It only remains to add, that 
a parol assignment by a sheriff of leasehold premises, taken in 
execution under a fieri facias, is void at law, though the assignee 
has entered and paid rent to the head landlord; and, conse¬ 
quently, the execution debtor may still recover the premises in 

’ As to wliat causes of action do not pass to the .assignees, see Stanton r. 
Collier, 3 E. & B. 274 ; Beckham v. Drake, 2 H. of L. Cas. 579 ; Rogers 
V. Spence, 12 Cl. & Fin. 700. 

* See Herbert v. Sayer, 6 Q. B.’966 ; Jackson v. Rumham, 8 Ex. R. 173. 

" 12 & 13 Viet., c^l06, §§ 141, *142. See as to the Irish law, 20 «te 21 
Viet., c. 60, §§ 267, 268. * 12 & 13 Viet., c. 106, §§ 211—218. 

* 7 & 8 Viet., c. 70. 

* 6 & 6 Viet., c. 116, §§ 1, 7 ; 7 & 8 Viet., c. 96, §§ 4, 10 ; 10 & 11 

Viet., c. 102, §§ 4, 6, 8. ^ I <fc 2 Viet., c. 110, §§ 37, 46. 

* Kernot n. Pittis, 2 E. <h B. 400, 421 ; overruling Grjmgo v. Trickott, 
id. 396. 
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an action of ejectment against the assignee,* unless the latter 
pleads the facts by way of defence on equitable grounds,* in which 
event he may possibly be enabled to defeat his opponent. * 

• 

§ 929.’ The Statute of Frauds furtlier requires tliattlie declara¬ 
tion or creation of trusts of lauds shall be manifested by some 
writing, signed by tlio party, “ who is by law enabled to declare 
such trust; and that all grants and assignments of any,such 
trust shall also be in writing, signed in the same manner.'' The 
statute does not I’equire that the trust itself should be created 
by writing; but only that it should be manifested by writing; 
plainly meaning that documentary evidence should be foiih.-- 
coming, to prove first the existence, and next the nature of the 
trust. A letter acknowledging the trust, and a fortiori, an 
admission in an answer in Chancery, has therefore been deemed 
sufiicient to satisfy the statute."' 

§ 930.*’ llmdtlnrj trusts, or those which arise by implication of 

‘ Doe V. Jones, 9 M. W. 372 ; 1 Dowl. N. S. 362, S. C. 

■ Under 17 <fe 18 Viet., c. 125, § 83. 

** Gr. Ev., § 26G, in part. 

‘ These words refer to the beneficial, and not to the mere letjat owner of 
the estate. Tierney v. Wood, 19 i3eav. 330. 

^ 29 Car. 2, c. 3, § 7, enacts, that “ Jill declarations or creations of trusts 
or confidences of .my lands, tenements, or hereditaments, shall be manifested 
and proved by some writing signed by the party who is by law enabled to 
declai'c such trust, or by his last will in writing, or else they shall be utterly 
void and of none effect.” 

§ 8 provides, that “ where any conveyance shall be made of any lands or 
tenements by which a trust or confidence shall or may arise or result by the 
implication or construction of law, or be timisfcrred or eittmgxiished by an 
act or operation of law, then, and in every such case, such trust or confidence 
shall be of the like forco and effect as the same would have been if this 
statute had not been made ; anything herembefore contained to the contrary 
notwithstanding.” 

§ 9 enacts, that “ all grants and assignments of my trust or confidence 
sliall likewise be in writing, signed by the party granting the same, or by 
such last will or devise, or else shall likewise be utterly void and of none 
effect.” See the corresponding Irish Act of 7 WUl. 3, c. 12, §§ 10,11,12. 

® Forster v. Hale, 3 Ves. 696, 707, per Lord ilvanley; Randall v. 
Morgan, 12 Ves. 67 J Roberts on Frauds, 95 ; 3 Sugden, V. & P. 262; 4 
Kent, Com. 306. ' Gr.TEv., § 266, in part. 
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law, arc specially excepted from the operation of the Act.' Trusts 
of tliis sort arise in three cases. First, where tlic estate is pur- 
f chased in the name of one person, but the purchase-money is 
paid another;* and here, it matters not whether the legal 
estate be freehold, copyhold, or leasehold; whether It be taken in 
the names of the purchaser and others jointl}'^, or in the names 
of others, without that of the purchaser; or in one name, or in 
several, jointly, or successive; but in all cases the trust will 
result to the man who advances the purchase-money,* unless such 
a resulting trust would break in upon the policy of some statute,' 
or unless the purchase be effected by a father in the name of an 
■unprovisioned child, legitimate, or illegitimate,’ or in the joint 
names of such child and another person." In this case of the 
purchase by a father, the trust will not be deemed a resulting 
trust for him, but a gift or advancement for the child; because a 
father is bound in conscience to provide for his child.' Resulting 
trusts will arise, secondly, where a conveyance is made in trust, 
declared only as to part, and the residue remains undisposed of, 
nothing being declared respecting it; and thirdly, in cases of 
fraud." Other divisions have been suggested;" but they all seem 
reducible to these three heads. In all these cases it appears now 
to be generally conceded, that parol evidence, though received 
with great caution, and not deemed sufficient unless of a clear 
character,’® is admissible to establish the collateral facts (not con¬ 
tradictory to the deed, urdcss in the case of fraud), from which a 
trust may legally result; and that it makes no difference as to its 

' See note 5 in last page. 

- lioyd V. SpiUet, 2 Atk. 150, per Lord Hardwicke. 

3 Dyer V. Dyer,* Watk. Copyh. 210, per Ejtc, C. B. ; 3 Sitgden, V. & P. 
255, 256 j Wray v. Steele, 2 Vcs. & Bea. 388 ; Baxter v. Brown, 7 M. & 
Gr. 215. 

* Ex parto Houghton, 17 Vcs. 251; Redington v. Redingtou, 3 Ridg. 
P. C. 106. 

* Beckford v. Beckford, Lofft, 490 ; 3 Sugden, V. & P. 262. 

® Lamplugh ®. Lamplugh, 1 P. Wms. 112. 

^ 3 Sugden, V. & P. 262. 

* Lloyd V. Spillet, 2 Atk. 160, per Lord Hardwicke. 

* 1 Lomax Dig. 200. 

Wilkins «. Stephens, 1 Y, it Col., Ch. C., 481; Grovoa v. Groves, 3 
y. & Jer. 170. • 
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admissibility whether the nominal purchaser be living or dead,' 

It has, indeed, been doubted whether parol evidence is admissible 
against tlie answer of the trustee denying the trust; * but no • 
good reason can be given for entertaining such a doubt.** As a 
resulting trus’t may be established by parol evidence, if may also, 
notwithstanding the statute, be rebutted by the same species 
of proof; and, therefore, parol evidence will be admitted to prove 
the purchaser’s intention, that the person to whom the conveyance 
was made should take beneficially." 

§ 031. § 4 of the same Statute,*—which, like § 1, as before 
stated,"* would seem to be inapplicable to deeds,'—enacts, that* 
no action shall be brought whereby to charge any executor or 
administrator upon any special promise to answer damages out of 
his own estate; or any person upon any special promise to answer 
for the debt, default, or miscarriage of another; or upon any 
agreement made in consideration of marriage; or upon any con* 
tract or sale of lauds, tenements, or hereditaments, or any interest 
in or concerning them; or upon any agreement that is not to be 
performed within one year from the making thereof; unless the 
agreement, upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, and signed by 
the party to be charged therewith, or some other person there* 
unto by him lawfully authorised.’' 

§ 1)33. § 17“ also enacts, tliat no contract for the sale of goods, 


' 3 Sugden, V. «Si P. 257—260 ; 2 Story, Eq. Juris., § 1201, n. j Lcnch 
< 0 . Lonch, 10 Vea. 617 ; 3 Law Mag. 131—139; 4 Kent, Com. 306 * 
Boyd V. M‘Lea>n, 1 Johns., Ch. H., 682; Pritchard r. Br«wii, 4 17. Hamp. 
307; Goodwin v. Hubbard, 15 Mass. 218, note by Mr. Baud. 

= 3 Sugden, V. «fe P. 266, 267. 

® 3 Law Mag. 130—138 ; Bartlett ». Pickersgill, 4 East, 677, u., per 
Lord Keeper Henley. 

3 Sugden, V. & P. 260; Edwards v, Edwards, 2 You. & Col., Ex. B., 
123; Brady u..Cubitt, 1 Doug. 31, 39; Goodright v. Hodges, Walk. 
Copyh. 227 ; 2 East, 634, n. 

* § 7 of 7 Will. 3, c. 12, Ir., corresponds with this section. 

* Ante, § 916. ' Cherry v. Heming, 4 Ex. B. 631. 

As to the meaning of these last worJs, sco Korns v. Cooke, 30 Law 

Times, 224, in Ir. Ex. • 

“ § 21 of 7 Will. 3, 0 . 12, Ir., coiTe.sponds with this section. 
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wares, or merchandise, for the price of ten pounds or upwards, 
shall be good, unless the buyer shall accept part of the goods, and 
• actually receive the same, or give something in earnest to bind 
the bargain, or in part payment; or unless “ some note or memo¬ 
randum in Vriting of the said bargain be made and signed by the 
parties to be charged by such contract, or their agents thereunto 
lawfully authorised.” This last enactment is extended by Lord 
Tenterden’s Act,’ “ to all contracts for the sale of goods of the 
value of ten pounds and upwards, notwithstanding the goods may 
bo intended to be delivered at some future time, or may not at the 
time of such contract bo actually made, procured, or provided, 
• or fit or ready for delivery, or some act may be requisite for the 
making or completing thereof, or rendering the same fit for 
delivery.” 

§ 033. Though the language of § 4 relating to sales of lands, 
varies in some trifling respects frojii tliat used in § 17 respecting 
sales of goods, the meaning is substantially the same in both 
sections ; ” and in order to satisfy either, the comideratioii for the 
agreement in the one case, and for the bargain ’ in the other, 
must,—except in the case of special promises made by one person 
to answer for the debt, default, or miscarriage of another,^—appear 
expressly or impliedly in the writing signed by the party to 
be charged. This rule applies, not only to bargains for tlic sale 
of goods, to agreements upon consideration of marriage,’ to 
contracts for the sale of lands, and to agreements not to be per¬ 
formed within a year;” but also to special promises made by 
.executors or administrators to answer damages out of their own 

* 3 Geo. 4, c. 14, § 7. Tlus Act also extends the similar enactment 
contained in § 21 of 7 Will, 3, c. 12, Ir. 

' Kenworthy v. Schofield, 2 B. & C. 947, per Bayley, J. 

^ Egerton w. Mathews, G East, 307, may appear at variance with this 
rule, but the bargain there, like .all bargains for the purchase of goods, 
imported consideration on the face of it. See per Park, J., in Jenkins v, 
Reynolds, 3 B. & B, 21; and Hunt v, Adams, 5 Mass. 360, 361. 

* 19 20 Viet., c. 97, § 3, cited post, § 941. 

‘ See Saunders v. Cramer, 3 Dru. & War. 87. 

* Lees V. Whitcomb, 6 Bing. 34 ; 2 M. & P. 86, S. 0. ; Sykes u. 
Dixon, 9 A. & E. 693.; 1 P. & D. 463, S. C. ; Sweet v. Lee, 3 M. 
& Gr. 466. 
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estate. The judges have established this doctrine with the view 
of effectuating the object of the statute; but those who have 
watched its operation cannot fail to have observed, that instead of* 
preventing, it has increased to a great extent, the commission of 
fraud. Many of the States of America,' influenced by these 
considerations, have repudiated the rule as highly impolitic ; and 
hopes may reasonably be entertained that, ere long, the Legis¬ 
lature of this country will adopt similar views. 

§ 934. At present, however, the rule prevails in full force both 
in England and in Ireland, the only recognised qualification of it 
being that the consideration need not be stated on the face of the 
written memorandum in express terms ; but that it will suffice if it 
can be collected, not indeed by mere conjecture however plausible,* 
but by fair and reasonable, if not necessary, intendment from the 
whole tenor of the writing.® 

§ 935. Before leaving the subject of the consideration for a 
X^romise, it may be observed generally, tliat whether it be express 
or implied, it must move from the plaintiff, and be such as he has 
the means of performing or caus’ng to be performed; and more¬ 
over, it must not be contaminated with any illegal, fraudulent, or 

‘ For example, the rule ’"as ’•'“(!(, ,<1 in Msussachusetts,* by the whole 
Court, upon great consideration, ' Packard v. Richardson, 17 Mass. 3 22, 
.and this decision has been upheld by the Lc islature of that State; the 
revised stat. c. 74, § 2, providing that the consideration of the promise, 
cfmtract, or agreement, need not be set forth in the writing signed by the 
party to be charged therewith, but may be proved by any other legal 
evidence. So the rule is rejected in Maine, Levy ». Menill, 4 Greeni 
180 ; in Connecticut, Sage v. Wilcox, 6 Conn. 81; in New Jersey, Buckley 
». Beardsley, 2 South. 670 ; in North Carolina, Miller v. Irvine, 1 Dev. 
Bat. 103 ; and in South Carolina, Fyler v, Givens, Riley’s Law Cas. 66, 
62. See .also Violet o. Patton, 6 Cranch, 142 ; Taylor v. Ross, 3 Yerg. 
330 ; 3 Kent, Com. 122. 

' Hawes v, Armstrong, 1 Bing. N. C.^765, 766, per Tindal, C. J. ; James 
V. Williams, 6 B. Ad. 1109, per Patteson, J. ; Raikes v. Todd, 8 A. & 
E. 866, 866, per Lord Denman. 

■* Joint V. Mortyn, 2 Fox Smith, 4 ; Saunders v. Cramer, 3 Dm. & 
War. 87 ; Price i>. Richardson, 15 M. & W. 540 ; Caballero e. Slater, 14 
Com. B. 300. 
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* Gr. Ev., § 268, n. 
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immoral transaction, or contravene any rule of tlie common or 
statute law; but subject to these restrictions, any act of the 
plaintiff from which the defendant or a stranger derives a benefit 
or advantage, or any labour, detriment, or disadvantage sustained 
by the plaidtiff, however small may be tlie benefit on the one 
hand, or the inconvenience on the other, is a sufiicient con¬ 
sideration, if such act be performed, or such inconvenience be 
suffered, by tlie plaintiff, with the consent, express or implied, of 
the defendant, or in the language of pleading, at his special 
instance and request.' 

■ § 936. It is further essential to the validity of the written 
document, that the general terms of the contract,* and the 
promise,* should be stated therein, either directly or by reference; * 
but any memorandum will suffice, which, without condescending 
to minute particulars, contains all that leads to future certainty. 
For instance, if a man imdertakes in writing to purchase a 
particular article at a named price, this will satisfy the statute, 
though it be agreed at the same time that the article in question 
shall have some alteration or addition made to it before delivery.* 
Again, if a party agrees to pay rent for a certain farm at a 
specified sum per acre,* or, in consideration of forbearance, to pay 
for all goods supplied to a third party during the antecedent 
month, or even to liquidate his debt, the written memorandum need 
not specify the number of the acres, the quantity of the goods, or 
the amount of the debt; because each of these facts is capable of 
being ascertained with certainty by subsequent inquiry.^ If it 

* * 1 Selw. N..P. 46 ; 2 Wms. Saund. 137 g—137 k, and cases there 
collected. _ , 

* Archer v. Baynes, 6 Ex. B. 626 ; Wood v. Midgley, 6 De Gex, M. <k 
Gord. 41. 

* Carroll ®. Cowell, 1 Jobb <fe Sym. 43 ; Morgan v. Sykes, cited in argu¬ 
ment in Coats v. Chaplin, 3 Q. B. 486. 

^ “ I admit that an agreement is mot perfect, unless in the body of it, or 
by necessary inference, it contains the names of the two contracting parties, 
the subject matter of the contract, the consideration, and the. promise,” per 
Tindal, C. J., in Laythoarp v. Bryant, 2 Bing. N. C. 742. 

* Sari V. Bourdillon, 26 L. J., 0. P., 78 ; 1 Com. B., N. S., 188, S. C. 

® Shannon «. Bradstreot, 1 Scho. <fe Lef. 73, per Lord Bedesdale. 

' Bateman v. Phillips, J6 East, 272 ; Shortrede v. Cheek, 1 A. & E. 68, 
60 ; Bleakloy v. Smith, 11 Sim. 160. 
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bo contended, that in the last instance given the memorandum 
is insufficient, as two or more debts may be owing from the 
third party, and it does not appear to which of these the writing 
applies, the ansAver is clear;—namely, that the Court Vill not 
presume the existence of more debts than one, but will call upon 
the party impeaching the document to furnish proof of that fact, 
and consequently, in the absence of such proof, the maxim, de 
non apparentibus et de non existentibus eadem est ratio, will be 
held to apply.' Again, the omission of the particular mode * or 
time of pa 3 unent, or even of the price itself, does not necessarily I 
invalidate a contract of sale;” and a written order for goods “on ' 
moderate terms ” will satisfy the statute,^ though, if a specific 
price be agreed upon, it must be mentioned in the contract.’ 

§ 936a. The names of both contracting parties must also be 
collected from the memorandum,' though on this point the Courts 
show little inclination to enforce any strict rule. In a recent 
case, where the defendant, having purchased various articles in 
the plaintiff’s shop, signed his name and address in the “ Order 
book,” at the head of an entry which specified the articles and the 
prices, the statute was held to be satisfied, as the plaintiff’s 
name was printed on the fly-leaf of the book, and the defendant 
might have seen it had he thought fit to look for it.^ 

§ 937.* The written evidence, required by this and similar 
statutes, need not be comprised in a single document, or be drawn 
up in afty particular form; but it will suffice, if the contract can 

‘ Sbeltou V. Braithwaite, 7 M. & W. 437, 438 ; Shortrede v. Cheek, f 
A. <fe E. 67 ; Dobell e. Hutchinson, 3 A. <fe E. 371 ; Powell i>. Dillon, 2 
Ball Beat. 420 ; Spickomell v. Hotham, 1 Kay, 669. 

=> Sari V. Bourdillon, 26 L. J., C. P., 78 ; 1 Com. B., N. S., 188, S. C. 

® Valpy V. Gibson, 4 Com, B. 864, per Wilde, C. J. 

■* Ashcroft V. Monin, 4 M. & Gr. 460. • 

^ Elmore v. Kingseote, 6 B. & C. 583 ; 8 D. & K. 343, S. C.; Goodman 
V. Griffiths, 1 & N. 674. 

® Champion «. Plummer, 1 New R. 262 ; Warner v. Willington, 3 
Drewry, 623 ; Wheeler v. Collier, M. & M. 126, per lord Tenterden ; 
Boyce v. Green, Batty, R. 608. 

^ Sari V. Bourdillon, 26 L. J., C. P., 78 ; 1 Com. B., N. S., 188. 

* Gr. Ev., § 268, in part. 
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be plainly made out in all its terms from any writings of the party, 
or even from his correspondence' Nay, a signed letter will be 
j,^ufficient, though it does not contain in itself any one of the terms 
of the agreement, if it distinctly refers to and recognises any 
writing whicL does contain them ;* for, in such case the well-known 
maxim of law, “verba illata incsse videntur,” will be held to apply.* 
A letter, however, which, instead of ratifying, repudiates the 
written but unsigned contract relied on, will of course not satisfy 
the requirements of the statute.'* The entire contract, too, must be 
collected from the writings ; verbal testimony not being admis¬ 
sible to supply any defects or omissions in the written evidence.* 
For the policy of the statute is to prevent fraud and perjury, by 
taking all the enumerated transactions out of the reach of any 
verbal testimony. Still, though parol evidence cannot be received 
to alter the terms of the written contract, or to supply any 
omissions in it, such evidence may be admitted to show the 
situation of the parties at the time the contract was made, or * to 
identify any plans or other documents or things referred to 
in the contract;' as also to explain the language employed," or, it 
seems, even to fix the date at which it was committed to writing." 


* Allen V. Bcnnet, 3 Taunt. 169 ; Jackson v. Lowe, 1 Bing. 9 ; Philli- 
more v. Barry, 1 Camp. 513, per Lord Ellenboroiigh ; Warner v. Willington, 
26 L. J., Ch., 662; 3 Drewry, 623, S. 0. 

* Dobell V. Hutchinson, 3 A. <fe E. 355, 371 ; 6 N. & M. 261, 260, S. C. ; 

Macrory v. Scott, 5 Ex. R. 907 ; Ridgway v. Wharton, 3 De Gex, M. <fe 
Gord. 677 ; 6 H. of L. Cas. 238, S. C. ; 1 St. Leon. V. & P. 171. Sec 
post, § 976. * 

’ See per Parke, B., in Llewellyn v. B. of .Jersey, 11 M. W. 189. 

■* Archer v. Baynes, 6 Ex. R. 626 ; Richards v. Porter, 6 B. & 0. 437 ; 
Cooper V. Smith, 16 East, 103. See Goodman v. Griffiths, 1 U. & N. 674. 

* Boydell t>. Drummond, 11 East, 142 ; 2 Camp. 163, S. C. ; Cox v. 
Middleton, 2 Drew. 209 ; Rulgway v. Wharton, 3 Do Gex, M. & Gord. 
677 ; Caddick v. Skidmore, 3 Jur., N. S., 1185, per Ld. Crauworth, Ch. ; 
Fitxmaurice v. Bayloy, 30 Law Times, 230, in Ex. Ch. ; 2 Kent, Comm. 
511 ; Roberts on Frauds, 121 ; Rirkhurst v. Van Cortlandt, 1 Johns. 
CL R., 280—282 ; Abcel v. Radcliff, 13 Johns. 297. 

® Sweet V. Lee, 3 M. & Gr. 466, per Tindal, C. J. 

^ Horsfall v. Hodges, 2 Coop. C. P. R. 115, per Sir .John Loach. 

® Sweet V. Lee, 3 M. ik Gr. 462. 

® Edmunds v. Downes, 2 Cr. & Mee. 469 ; Hartley v. Wharton, 11 A. 
A: E. 934 ; 3 P. & D. 620, S. C. ; Lobb v. Stanley, 6 Q. B. 674. 
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§ 938. Again, it does not signify to whom the memorandum 
which states the terms of the agreement is addressed, because 
the memorandum is not necessary to constitute the contract, buJt 
merely to furnish satisfactory proof of it. A letter, therefore, * 
addressed tb a third party,' or an answer to a bill in •Chancery, or 
an affidavit in any legal proceeding,* will suffice, provided the 
document sufficiently refer to the terms of the original verbal 
promise; and even, where the party to be charged had attested a 
deed, which recited the oral agreement, this was held to be 
sufficient, as it appeared that in fact he knew of the recital.® But 
a written memorandum, made after the action is brought, will not 
satisfy the statute.^ 

§ 939. The place of signature is also immaterial, as the statute 
docs not require that the writing should be subscribed by the 
party to Be charged, but merely that it should be signed. If, 
therefore, a party inserts his name, either at the be^nning, or in 
the body, of a document, for the purpose of authenticating it, this 
will be equally valid with a signature at the foot; * though in 
these cases it will always be a question for the jury, whether the 
party, not having signed it regularly at the foot, meant to bo 
bound by it as it stood, or whether it was left so unsigned because 
he refused to complete it.® Where an agreement, drawn up by 
the secretary of one of the contracting partied, contained the 
names of both parties in the body of the instrument, but con¬ 
cluded “As witness our hands,” and no signatures were sub- 

' Longfellow v. Williams, Pea. Add. Cas. 226, per Ijawrence, J. ; Rose 
V. Cunynghamo, 11 Ves. 660 j per Lord Hardwicko, 3 Atk. 603 ; 2 Ch. ll. 
147 ; 1 Vem. 110 ; I Smith Leswi. Ca. 137. » 

" Barkworth v. Young, 26 Ii. J., Ch., 163, 158, per Kindersley, V. C. 

* Welford v. Beezely, 1 Ves. Sen. 6; 1 Wils. 118, S. C. 

Bill ». Bament, 9 M. <b W. 36. 

® Lobb t>. Stanley, 6 Q. B. 674, 683Johnson v. Dodgson, 2 M. <k W. 
669, per Lord Abinger ; Knight v. ©rockford, 1 Esp. 190, 193, per Eyre, 
C. J. ; Lomayne v. Stanley, 3 Lev. 1; Ogilvio v. Foljambe, 3 Mer. 63; 
Saunderson v. Jackson, 2 B. & P. 238, per Lord Eldon ; Hammerdey d. 
Baron de*Biel, 12 01. & Fin. 63, per Lord Cottenham ; Bleakley e. Smith, 

11 Sim. 160. See post, § 963. 

* Johnson v. Dodgson, 2 M. & W, 669, per Lord Abinger. 
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scribed, the Court held that, the statute was not satisfied, as it 
was obviously intended that the agreement should not be perfect 
lill the names were added at the foot.' 

• 

§ 910. With respect to the mode of signature, it ‘matters not 
whether the Christian name be set out at length or denoted by 
the initial, or omitted altogether; ® but it seems that the surname 
must be written at length, and that if the letter be signed by the 
mere initials of the party,* or if it be subscribed, without signa¬ 
ture, “ by your affectionate mother,” * or the like, it will not suffice. 
A ‘printed signature has been held sufficient where the party to 
he charged had written otlier parts of the memorandum, or had 
done other acts amounting to a recognition of his printed name.' 
Again, it is unnecessary that the agreement or memorandum 
should be signed hy both parties ; for the Statute of Frauds only 
requires that it should be signed ‘‘ by the party to tfe charged 
therewith,” that is, by the defendant, against whom tlie per¬ 
formance or damages are demanded.* If it be said that, unless 
the plaintiff also signs, there is a w’ant of mutuality, the answer 
is, that the defendant had it in his power to require the plaintiff”s 
signature; and that if he has not done so, it is his own fault.’ 


‘ Hubert v. Trejierne, 3 M. ife Gr. 743 ; 4 Scott, N. R 486, S. C. 

* Lobb V. Stanley, 6 Q. B. 674, 681 ; Ogilvie v. Foljainbe, 3 Mer. 53. 

® Hubert v. Moreau, 2 C. & P. 528 ; 12 B, Moore, 216, S. C. ; Sweet 
V. Lee, 3 M. ({; Gr. 462, 460. 

^ * Selby V. Selby, 3 Mer. 2, per Sir Wm. Grant. 

* Schneider v. Norris, 2 M. & Sel. 286 ; Saunderson v. Jackson, 2 B. «fc 
P. 238. 

•* Laythoarp v. Bryant, 2 Bing. N. C. 736 ; 8 Scott, 238, S. 0. ; Setou 
V. Slade, 7 Ves. 27fi, per Lord Eldon ; Egerton v. Mathews, 6 East, 307 ; 
Allen V. Bennet, 3 Taimt. 169. The last two cases were de'^isions on § 17, 
which uses the word parties. These aases overrule the dicta of Lord Redes- 
dale and Sir T. Plummer in Lawrence v. Butler, 1 Sch. <b Lof. 13; and 
O’Rourke v. Perceval, 2 BaU & B&it. 68. See 3 M. & Gr. 462 n., and 2 
Kent, Comm. 610. As to when a covenantee may sue for a breach of cove¬ 
nant, although ho has not executed the deed, seo Wetlieroll«. Langston, 1 
Ex. R. 634 ; Pitman v. Woodbury, 3 Ex. R. 4 ; British Empire Assurance 
Co. e. Browne, 12 Com. B. 723 ; Morgan v. Pike, 14 Com. *B. 473 ; 
Swatman v. Ambler, 8 Ex, R 72. 

^ Laythoarp u Bryant, 2 Bing. N. C. 743, per Tindal, C. J. 
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Even a written proposal accepted by parol has on several occasions 
been deemed sufficient.' 

§ 941. Having made these general observations, which will be 
found to apply, not only to the Statute of Frauds, bift to most, if 
not all, of the Acts that render documentary proof necessary, 
it will be convenient to notice briefly such of the transactions 
enumerated in §§ 4 and 17 of the Act of Charles the Second, 
as seem to require explanation. And first as to guarantees.^ 
The law with respect to these instruments has been materially 
altered by the Mercantile Law Amendment Act of 1856.’ Prior 
to the 29th of July in that year,^ a guarantee, like other agrea- 
ments, which the Statute of Frauds requires to be in writing,' 
was deemed invalid, unless the consideration for the promise was 
set forth in the document, or at least could be implied from the 
language used. But that rule,, as was pointed out in the second 
edition of this work,® caused such gross injustice* to be perpe¬ 
trated, especially in the County Coui'ts, that the attention of 
Parliament was at length directed to the matter. A clause was 
consequently inserted in the Act just cited,' which enacts that 
“ no special promise to be made by any person after the passing 
of tliis Act, to answer for the debt, default, or miscarriage of 
another person, being in writing, and signed by the party charged 
therewith or some other person by him thereunto lawfully autho¬ 
rised, shall be deemed invalid to support an action, suit, or other 
proceeding to charge the person by whom such promise shall 
have been made, by reason only that the consideration for such » 
promise does not appear in writing, or by necessary inference 
from a written document.” This provision is not very artis¬ 
tically drawn, for, in the first place, it does not extend, as it 
ought to do, to guarantees made before the 29th of July 1856, 
and next, it is silent as to the effect that will be produced by tlie 

* Per Cresswell, J., in Ashcroft v. Morrin, 4 M. <Se Gr. 461 ; Smith v. 
Neale, 2 Coim B., N. S., 07, 88 ; Warner v. Willington, 3 Drewry, 532. 

Guarautees must now be in writing under the Scotch law. See 19 & 
20 Viet., a 60, § 6. ’ 19 <fe 20 Viet., c. 97. 

* When the Act passed. * Ante, § 933. 

® § 933. , ' § 3 of the Act. 
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needless insertion in tlie memorandum of a consideration, or 
of any other consideration which is insufficient in law. It remains, 
therefore, to be seen whether, in the last event, the Courts would 
admit p&rol evidence to vary the terms of the written document, 
and to show*that the real consideration for the promise was other 
than that stated. 

§ 941 A. In administering the law relating to guarantees, one 
of the main difficulties is to distinguish between original and 
collateral promises; that is, between cases where, though goods 
are supplied to a third party, credit is given solely to the 
defendant, and cases where the person for whose use the goods 
arc furnished is primarily liable, and the defendant only under¬ 
takes to pay for them in the event of the otlier pai'ty making 
default.' As this is a question of fact for the jury, it is seldom 
possible to lay down any precise rule of constinction, fiiough the 
courts in this country, as well as those in America, have recently 
held that agreements by factors to sell upon del credere com¬ 
mission, do not fall within the fourth section of the Statute of 
Frauds, and consequently need not be in writing.* In general, 
however, cases of this kind must separately be determined on 
their own merits;" it being remembered that original promises 
will be valid, though verbally made,'' while collateral promises 
must be in writing, in order to satisfy the statute. 

§ 942. As the promise must, in the words of the Act, be one “to 
* answer for the debt, default, or miscarriage of another,”" the lia¬ 
bility of that other must continue notwithstanding the promise, or 
the defendant will not be allowed to rely on the absence of a 

* Birkmyr v. Darnell, Salk. 27 ; 1 Smith Load. Ca. 134; id. 4th ed. 

224, S. C.; Forth v. Stanton, 1 Wms. Sauiid. 211 a—211 e; Barrett 
V. Hyndman, 3 Ir. Law B. 109, Soe Orrell v. Coppock, 26 L. J 
Oh., 269. *’ 

Couturier v. Hastie, 8 Ex. B. 40; Wickham v. Wickham, 2 Kay J, 
478, per Wood, V. 0. ; Wolff v. Koppell, 6 Hill, N. Y. Bop*., 468. 

^ 1 Wms. Saund. 211 b ; 1 Smith Lead. Ca. 134; id. 4th ed. 224. 

* Unlasa for the sale of goods for the price of lOl. or upwaids. See 
ante, § 932. 

‘ As to the moaning of tj^eso words, see Macrory v. Scott, 6 Ex. B. 907. 
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written document.* For instance, if e defendant, in consideration 
that the plaintiif will discharge out of custody his debtor taken 
on a ca. sa., promises to pay the debt, this promise need not be* 
in writing, it being regarded as an original one; becaflse, the 
moment the debtor is discharged, his liability is at an end, and 
the promise of the defendant cannot take effect till after the dis¬ 
charge.* So, where a creditor had issued execution against a 
debtor, but subsequently it was arranged with the assent of all 
parties that the debtor should convey his property to a third 
party, who thereupon undertook, in consideration of the creditor 
relinquishing his execution, to pay the amount of the debt, it was 
held that this undertaking was not within the statute, as th^ 
effect of the arrangement was to discharge the original debtor.* 
So, where A. promised B. to pay him a certain sum in case ho 
withdrew his record in an action against C. for assault and' 
battery, this was held to be an original promise.* 

§ 943. On the other hand, where an execution debtor was dis¬ 
charged out of custody upon giving a warrant of attorney to 
secure the payment of his debt by instahnents, and the defendant, 
knowing of this warrant of attorney, undertook, in consideration 
of the discharge, to see the debt paid, the Court held, that as 
tlie debtor’s liability was kept alive by the warrant, the defendant’s 
undertaking should be regarded in the light of a collateral 
guarantee, and as such, was a promise within the meaning 
of the statute.* So, where it was agreed between a plaintiff, 
his attorney, and the defendant, that in consideration of the dis¬ 
continuance of the suit, the defendant should pay the attorne;^ 
the costs due from the plaintiff, this was considered a promise 
to pay the debt of another, as, in the event of 'its breach, the 
attorney might stiU recover his costs from the plaintiff who 


’ See Gull v. Lindsay, 4 Ex. B. 45, ^2. 

* Goodman i'. Chase, 1 B. «fc A. 297 ; Butcher v. Steuart, 11 M. «fe W. 
867, 873 ; Lane v. Burghart, 1 Q. B. 933, 937, 938 ; 1 G. & D. 312, S. C. 

* Bird V. Gammon, 3 Bing. N. 0. 883 ; 6 Scott, 213, S. C. 

* Read e. Nash, 1 Wils. 306 ; recognised in 3 Bing, N. C. 889 j but 
questioned in 1 Wms. Saund. 211 c, 211 d. 

* Lane v. Burghart, 3 M. (k Or. 697. • 
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retained him.' Moreover, it makes no difference whether the 
goods were delivered to the third party,® or the debt incurred, or 
Hhe default committed by him, before or after the promise by the 
defendant; for a promise to indemnify, if not within the words, is 
at least witllin the spirit of the statute; and, consequently, where 
the language was, in effect, this:—“ If you will become bail for 
A., and he forfeits his bail-bond, I will save you harmless,” it was 
held to be answering for the default of another.* 

§ 944. Again, the statute applies to promises to answer for the 
tortious default or miscarriage of another, as well as for his breach 
of contract; and, therefore, where A. had killed the plaintiff’s 
horse by hard riding without his leave, a verbal promise by the 
defendant to pay the damage, in consideration of the plaintiff 
forbearing to sue A., was held to be void.^ Where an entire 
promise is invalid as to a part for not being in writing, no action 
can be brought on the remainder which is not within the statute, 
but the whole promise, being indivisible, will bo void.* A 
promise to pay the promisee's own debt to a tliird person need 
not be in writing, for the Act merely applies to promises made 
to the person to whom another is already, or is to become, 
answerable. It must be a promise to be answerable for a debt 
of, or a default in some duty by, that other person towards the 
prmnisee* 

§ 945. With respect to “ agreements made in consideration of 
marriage," the first observation which occurs is, that these words 
do not embrace mutual promises to marry; and therefore, not- 

‘ Tomlingon u »GeU, 6 A. & E. 664 ; 1 N. & P. 688, S. C. 

* Matson v. Wharam, 2 T. R. 80; Anderson v, Hayman, 1 H. BI. 120. 

^ Green v. Cresswell, 10 A & E. 463, 468 ; 2 P. & D. 430, S. C.,- 
overruling the dicta of Bayley and Parke, Js., in Thomas v. Cook, 8 B. & 
C. 728 ; 3 M. & By. 444, S. G. j and explaining Adams v. Dansey, 6 
Bing. 606. Kirkham v. Marter, 2 B. d: A. 613. 

“ Lexington Clark, 2 Vent. 223 ; Chater v. Beckett, 7 T. R, 201 ; 
Thomas u. Williams, 10 B. & C. 664, 671 ; Mechelen v, Wallace, 7 A. 
& E. 49. 

• Eastwood V. Kenyon, 11 A E. 438, 446 ; 3 P. d; D. 276, S. C. ; 
Hargreaves v. Parsons, 13 M. & W. 661, 670, per Parke, B.; Thomas v. 
Cook, 8 B. ik C. 728 j 3«M. <k Ey. 444, S. C. 
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withstanding the Act, such promises •may be verbally made, as 
indeed is usually the case.' It may next be noticed, that although, 
as a general rule, equity will enforce a contract, even void by the ’ 
statute, provided that it be a complete agreement," and thift there 
has been sucli a part performance on the side of the plaintiff, as 
that it would be a fraud on him, if the defendant could object that 
the agreement was not in writing,*—^yet it has been repeatedly 
held, that the marriage per se is not a part performance within 
this rule,-* and, therefore, if a suitor verbally agrees to settle 
property on his intended wife, and the lady; relying on his 
honour, marries him, she cannot compel the performance of his 
agreement;* neither can a suitor, after simply marrying his* 
intended wife, enforce the specific performance of a parol agree¬ 
ment made by her father with reference to settlements.* Perhaps, 
however, in the event of a clear case of fraud being established, 
the Court, notwithstanding the Act, would compel the father to 
realise the expectations, on the faith of which the marriage was 
contracted and little doubt can be entertained that, if the father 
were to say to the suitor, “Marry my daughter, and settle so 
much a year on her for her jointure, in wliich case I will give you 
so much for her portion,” this proposal, though not reduced to 
writing, would amount to a valid contract in equity, if the 
marriage were actually to take place, and the jointure were 
settled.® It is also now established law, that a verbal agreement 

' B. N. P. 280, c. 

=* Lady E. Thynne v. E. of Glongall, 2 H. of L. Cas. 131. 

® Clinan v. Cooke, I Sch. & Lef 41 ; Kine v, Balfe, 2 Ball Sz Beat. 347, 
348 ; Surcome v. Pinniger, 3 Be Gex, M. «fe Gord. 57*1 ; Taylor v. Beech,, 
1 Ves. Sen. 297. 

Haiomeraley Baron de Biel, 12 Cl. Fin. 64, per Lord Cottenham ; 
Redding v. Wilks, 3 Bro. 0. C. 401 ; Lasseuce v. Tiomey, 1 M. <b Gord. 
671, 672, per Lord Cottenham; 2 Hall & T. 116, 134, 136, S. C. ; 
Warden v, Jones, 23 Beav. 487. 

“ Montacute v. Maxwell, 1 P. Wms. 619. 

® Dnndas v. Dutens, 1 Ves. 199. * 

Baron de Biol v. Hammersley, 3 Bea. 469, 476, 476, per Lord Lang- 
dale ; 12 Cl. & Fin. 86, per Lord Brougham, S. C. 

® Hammersley «. Baron de Biel, 12 CL <b Fin. 46, 64, per Lord Ootten- 
ham; 65 & 66, per Lord Campbell and Lord Lyndhurst. See also Maunsell 
i>. White, 4 H. of L. Cas. 1039 ; Bold t?. Hutchinson, 20 Beav. 260 ; 6 De 
Gex, M. & Gord. 568, S. 0. ; Jameson v. Stein, 21 Bear. 6. 
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made before marriage will be enforced in equity, if subsequently 
to the marriage it has been recognised and adopted in writing.* 

’ But the Court of Chancery will not interfere, even though there, 
be a ^t'ritten incraoraiidum, unless it appears that the marriage 
was contracted on tlie faith of the agreement; and, therefore, 
where a father wrote to his daughter, saying that he had 
agreed to give her intended husband 3000^. as her portion, 
and this letter was never shown to her husband, it was held 
not to be such an agreement in writing as satisfied the statute, 
since the husband could not have married on the faith of the 
letter.® 

§ U46. In interpreting what is meant by an agreement that is 
not to he performed within a year from the making thereof, the 
Courts have held that the statute does not apply, where the con¬ 
tract is capable of being performed on the one side or on the 
other within a year.® Neither does it extend to an agreement 
made by a contractor to allow a stranger to share in the profits of 
a contract, that is incapable of being completed within a year, 
because such an agreement amounts to nothing more than the 
vendition of a right which is performed instanter on the bargain 
being struck.^ It would seem also that the statute is inapplicable 
in any case where the action is brought upon an executed con¬ 
sideration;’ for as tlie object of the Legislature clearly was, to 
prevent the setting up, by means of fraud and perjury, of con¬ 
tracts or promises by parol, upon wliich parties might otherwise 
have been charged for their whole lives,—^it does not appear 
^ unreasonable to fimit the statute to such actions only as are 

’ Barkwiorth Young, 20 L. J., Ch., 153, 157, per Kindersley, Y. C. ; 
Hammersley v. Baron de Biel, 12 Cl. Fin. 64, per Lord Cottenham, 
citing Hodgson v. Hutchenson, 5 Vin. Abr. 622 ; Taylor v. Beech, 1 Ve». 
Sen. 297 ; and Montacue v. Maxwell, 1 Str. 236 ; and questioning Randall 
V. Morgan, 12 Ves. 73, where Sir William Grant expressed serious doubt 
upon the subject. See also 12 Ch <fe Fin. 86, per Lord Brougham ; and 3 
Bea. 475, 476, per Lord Langdale. 

® Ayliffc e. Tracy, 2 P. Wms. 66. 

“ Cherry v. Homing, 4 Ex R. 631 ; and Smith v. Neale, 2 Com. B., N. 
S., 67 ; both recognising Donellan v. Read, 3 B. (b Ad. 899. 

* M‘Kay v. Rutherford, 6 Moo. P. C. R. 413, 429. 

^ See ante, §§ 893, 990—902 ; post, §§ 963, 964. 
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brought to recover damages for the npn-performance of contracts, 
which are not to be performed on either side within a year from 
the time of their being made.* Subject, however, to the limitation, 
just stated, a part performance is not sufficient to take the case 
out of the statute; but whenever it appears, either»by express 
stipulation, or by inference from the circumstances, that the con¬ 
tract is not to be completed on either side within the year, docu¬ 
mentary proof of the agreement must be given.® If, therefore, a 
farm-servant be verbally hired for a year’s service, which is to 
commence at a future day, he cannot maintain an action against 
his master for discharging him before the expiration of the year, 
though he has faithfully performed his duty as such servant up ta 
the date of his discharge.® But though no action can be brought 
on the parol agreement, it will not be void for all i)urposes ; for 
in the event of a sufficient service under it, the servant may 
acquire a settlement.^ 

§ 947. Again, the mere fact that the contract may be deter¬ 
mined by the parties within the year, will not take the case 
out of the statute, if by its terms it purports to be an agree¬ 
ment, which is not to be completely performed till after the 
expiration of that period.* For the rule of law here is the same 
as in the case of a defeasible estate, where if a party enters, he 
is in of the whole estate, though an event may afterwards occur, 
which would prevent the estate from continuing during the 
entire term contemplated in the original grant.' Still, if the 
agreement is silent as to the time within which it is to be per¬ 
formed, and its duration rests upon a contingvcy, which may or 
may not happen within the year, as, for instance, if it depends on 
the death or marriage of a party, the length of a voyage, the 

‘ Souch V. StrawbridgG, 2 Com. B. 814, per Tindal, C. .T. 

^ Boydell V. Drummond, 11 East, 142,^156, 169, 

“ Bradegirdle v. Heald, 1 B. & A. 722 ; Snolling v. Huntingfield, 1 C. 
M. (S; R. 20 ; 4 Tyr. 606, S. C. ; Giraud «. Richmond, 2 Com. B. 835. 

1 B. & A. 727, per Bayley, .T. 

Birch V. Earl of Liverpool, 9 B. C. 392, 396 ; 4 M. & Ry. 380, S. C. ; 
Roberts v. Tucker, 3 Ex. R. 632; Dobson v. Collis, 1 H. N. 81. 

* R. V. Herstmonceaux, 7 B. & C. 656, per Bayley, J. See ante, 
§§ 920—922. 
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giving of a notice, or the li]je, the case is not within the statute, 
though the event, which is to terminate the agreement, does not 
.in fact occur within the year.* When the contract is clearly one 
which is not to be performed within a year, it matters not 
whether it i^ere made in this or in any other country; for as the 
Act does not bar the right as well as the remedy, or in other words, 
does not render the agreement void, but only prevents its being 
enforced by action here, it applies to all foreign contracts equally 
with those entered into in England.® 

§ 948. The term, interest in lands, used in § 4, is one that 
has ^ven rise to much litigation, and its meaning is not yet 
satisfactorily defined. Little doubt, however, can be entertained, 
that it extends to a contract to abate a tenant’s rent;® or to 
submit to arbitration the question whether a lease shall be 
granted; ^ or to relinquish a tenancy, and let another party into 
possession for the residue of term;* or to permit the profits 
of a clergyman’s Kving to be received by a trustee; ® or to become 
a partner in a colliery, which was to be demised by the partner¬ 
ship upon royalties;^ or to take furnished lodgings or to convey 
an equity of redemption.* On the other hand, it appears tliat 
an equitable mortgage by the deposit of title-deeds a collateral 
agreement by a lessee to pay a per-centage on money laid 

‘ Souch V. Strawbridge, 2 Com. B. 808 ; Wells v. Horton, 4 Bing. 40 ; 
12 B. Moore, 177, S. C. ; Gilberts. Sykes, 16 East, 164 ; Peter Compton, 
Skin. 353 ; 1 Smith, L. C. 142; id. 241, 4th ed., S. C. ; Fenton®. Emblers, 
3 Burr. 1278 ; 1 W. Bl. 363, S. C. See Mavor ®. Pa 3 ntte, 3 Bing. 286 ; 
11 B. Moore, 2, S. ® Leroux w. Brown, 12 Com. B. 801. 

< ® O’Connor ®. ^paight, 1 Sch. & Lef. 306. 

* Walters v. Morgan, 2 Cox, Ch. C., 369. 

* Buttemere v. Hayes, 6 M. & W. 466 ; 7 DowL 489, S. C. ; Smith ®, 
Tombs, 3 Jur. 72, Q. B. ; Cocking «. Ward, 1 Com. B. 858 ; Kelly ®, 
Webster, 12 Com. B. 283.; Smsoi ®. Harding, 15 Com. B. 662. 

» Alehin «. Hopkins, 1 Bmg. IJ. C. 102 ; 4 M. & Sc. 616, S. 0. 

^ Caddick «. Skidmore, 3 Jur., N. S., 1185, per Ld. Cranworth, Ch. 

* Edge ®. Strafford, 1C. & J. 391; 1 Tyr. 293, S. C. ; Inman «. Stamp, 
1 Stark. K 12, per Lord Ellenborough ; Mechelen ®. Wallace, 7 A. & E. 
49 ; 2 N. & P. 224, S. 0. ; Vaughan «. Hancock, 3 Com. B. 766. 

* Massey ®. Johnson, 1 Ex. E. 256, per Kolfe, B. See Toppin ». Lomas, 
16 Com. B. 145. 

'® Eussel ®. Russel, 1 Bro. Ch. C. 269; 12 Ves. 197. 
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out by the landlord on the premises a contract relating to the 
investigation of a title to land; * an agreement between a 
landlord and tenant, that the former shall take at a valuation,, 
certain fixtures left by the latter in the house or a Q^ontract 
that an arbitrator shall determine the amount of damages sustained 
by a party, in consequence of a road having been made through 
his lands are not within the statute. How far the Act applies 
to profits k prendre, easements, and other incorporeal rights 
relating to lands, is a question by no means clear; though, on 
principle, it ought to extend to all agreements respecting rights of 
common, rights of way, grants of rent-charge, tolls, or licenses 
coupled with an interest, however trifling, in lands.* 

§ 949. The question, whether shaven in a joint-stock company, 
possessed of real estate^ could be regarded as an interest in lands, 
was one which, until recently, was much discussed in Westminster 
Hall. The Legislature has, however, to a great extent set the 
matter at rest, by enacting that all shares issued under the Joint- 
Stock Companies Act, 1856, “ shall be personal estate, and shall 
not be of the nature of real estate.” ® In many cases, too, where 
the company has been incorporated by statute, parliament has 
expressly declared, that the shares shall be deemed personal 
estate.^ So, even in the absence of such a declaration, if the 
company be incorporated by statute or by charter from the Crown, 
and the real property be vested in the corporation, who are to 
have the sole management of it, the shares of the individual 
proprietors will be personalty, and will consist of nothing more 
than a right to participate in the net producc*of the property of 


' Hoby V. Roebuck, 7 Taunt. 157. 

® Joakes d. White, 6 Ex. R. 873. 

® HaUen v. Rundor, 1 0. M. & R. 266 ; 3 Tyr. 969, S. C. 

Gillanders v. Lord Rossmore, Jones Ex. R. 504. 

* Cook V. Stoams, 11 Mass. 533 ; R. v. Salisbury, 8 A. ck E. 716. 

« 19 & 20 Viet., c. 47, § 16. 

' This is so irf the case of all companies subject to the provisions of ** The 
Companies’ Clauses Consolidation Act, 1845,” 8 & 9 Viet., c. 16, § 7. So 
also in the case of the Vauxhall Bridge Co., 1 Gl. <k Jam. 101 ; of the Lan¬ 
caster Canal Co., Mont. & Bl. 112 ; of the London and Birmingham Rail. 
Co. (see Bradley v, Holdsworth, 3 M. & W. 422), and of many others. 



84B 


SIIAiyES IN COMPANIES. 


[part n. 


the company.' The same doctrine will, it seems, apply though 
the company be unincorporated —as, for instance, if it be a mining 
'.co-partnership conducted on the cost-book principle—provided 
that trystces be seized of the real estate in trust to use it for 
the benefit ef the shareholders, and to make profits out of it, as 
part of the stock in trade; and provided that the interest of the 
shareholders be confined to those profits.* If however, the trustees 
hold the real estate in trust for themselves and the co-adventurers, 
I)resent and future, in proportion to their number of shares, then 
there will be a direct trust in the realty; and, consequently, 
neither a bargain for, nor a transfer of, a share in such trust 
can be made without a note in writing.* The question—under 
which of these two species of trusts the lands of any particular 
company may bo held—is one of fact, to be determined in eacbvcase 
by the jury.^ If the freehold, which forms the basis and subject- 
matter of the trade of an unincorporated company, be vested in 
the collective body, the shares of the individual copartners seem 
clearly to fall within the meaning of the 4th section.* 

§ 950. It is now distinctly determined, that scrip and shares 
in joint-stock companies, whether incorporated or unincorporated, 
are not goods, wares and merchandises," within the 17th section 
of the Act." As this point was ruled on the ground that such 

* Bligh V. Brent, 2 You. <fe Col., Ex, E., 268; Bradley «. Holdsworth, 3 
M. <fe W. 422 ; HibhlewMte v. M'Morine, 6 M. & W. 214, per Parke, B. ; 
2 EaU. Ca. 67, S. 0. ; Humble t>. Mitchell, 11 A. & E. 205 ; 2 Eail. Ca. 
70, S. C. ; Baxter v. Brown, 7.M. & Gr. 216, per Tindal, 0. J. ; Hilton v. 
Geraud, 1 De Gex ^ Sm. 187 ; Watson v. Spratley, 30 Ex. E. 237, per 
Martin, B., 244, per Parke, B. See Edwards v. Hall, 25 L. J., Ch., 82 ; 
6 De Gex, M. & Gord. 74, S. C.; overruling Ware v. Cumberlodge, 20 
Bcav. 503 ; and sec also Powell v. Jessopp, 18 Com, B. 336. 

" Watson ». Spratley, 10 Ex. E. 222. See Myers v. Perigal, 2 Do Gex, 
M. & Gord. 699 ; Walker v. Bartlett, 18 Cora. B. 845. 

* Id.; Biviter c. Brown, 7 M. <fe,Gr. 198 ; Boyce v. Green, Batty’s R. 608. 

* Watson V. Spratley, 10 Ex. E. 222, per Parke and Alderson, Bs. 

® See further as to the transfer of shares in joint-stock companies, 
ante, § 908. 

* Humble V. Mitchell, 11 A. (k E, 205; 2 Eail. Ca. 70, S. C. ; Hibble- 
white p. M‘Morine, 6 M. & W. 214, per Parke, B. ; Knight v. Barber, 16 
M. (fe W. 66 ; Tempest p. Kilner, 3 Com. E. 249 ; Bowlby p. Ball, id. 284 ; 
Duncuft p. Albrecht, 12 Sim. 189 ; Watson v. Spratley, 10 Ex. E. 222. 
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shares are mere choses in action, tli*e judgment in which it was 
determined has since been held * to have decided in the negative 
another question, respecting which all the judges were once 
equally divided in opinion; namely, whether contracts for the 
sale of stock or exchequer bills Avere Vvithin the Act.* 

§ 951.® The principal difficulties in interpreting what is meant by 
an “ interest in lands,” have arisen in applying that term to cases, 
where trees, growing crops, or other things annexed to the freehold, 
have formed the subject of the contract; and here, the decisions 
of the Courts, so far from furnishing a safe guide, only assist in 
confusing tlie student, since, to use the words of Lord Abinger, 
“ no general rule is laid down in any of them, that is not contra¬ 
dicted by some other."’ Indeed, the judges themselves have not 
yet agreed upon any uniform test, by which to try the merits of 
this question.’ In some cases they have endeavoured to solve it 
by reference to the law of emblements; and have held that 
whatever will go to the executor, the tenant being dead, cannot 
be considered as an interest in land." In other cases the test has 
been, whether the property in dispute could have been seized in 
execution at common law;' in others, again, a distinction has 
been drawn between fructus industrialos, and the natural products 
of the soil;” Avhilo, in not a few, the decisions have rested, partly 
on the legal character of the principal subject-matter of the con¬ 
tract, but principally on the consideration, whether, in order to 
effectuate the intention of the parties, it were necessary to give the 
vendee an interest in the land.® 


' Heseltino ». Siggors, 1 Ex. R. 866. • 

' Pickering v. Appleby, Corayn’s R«p. 354, ci+c'l in Colt r. Nctt(nvill, 2 
P. Wins. 308, per Lord Ch. King. 

“ Gr. Ev., § 271, in part as to first four lines. 

■* Rodwell V. Phillips, 9 M. As W. 605. • 

See I Sngden, V. As P. 141—158, • 

•’ Rodwell V. Pljilliiis, 9 M. & W. 605 ; Jones v. Flint, 10 A, As E. 768. 

^ Dunne v. Ferguson, Hayes, Ex. R., 643 ; Rodwell v. Phillips, 9 M, As 
W. 606 ; Jones v. Flint, 10 A. As E. 768. 

'* Jones V. Flint, 10 A. «fc E. 768, 759, 760 ; Evans v. Roberts, 5 B. As 
C. 8j!tf '; Rodwell ». Phillips, 9 M. As W. 603, per Lord Abinger. 

'' Jonos V. Flint, 10 A. As E. 769, • 

.3t 
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§ 952. Such being the uncertain state of the law, the following 
^propositions arc submitted with much diffidence. First, a contract 
for the^ purchase of fruits of the earth, ripe, though not yet 
gathered, if* not a contract for any interest in landg, though the 
vendee is to enter and gather them.' Secondly, a sale of any 
growhig produce of the earth, reared annually by labour and 
expense, and in actual existence at the time of the contract,—as, 
for instance, a growing crop of corn,* or hops," or potatoes,' or 
turnips;’—is not within the 4 th section of the statute, though the 
purchaser is to harvest or dig them. Whether the same rule 
would apply to contracts respecting the sale of teasles, liquorice, 
madder, clover, or other crops of a like nature, which do not 
ordinarily repay the labour by which tlicy are produced v'ithin the 
year in ivhich that labour is bestowed, and consequently, as it 
seems, do not fall within the law of emblements,'’ is a question 
which still remains to be decided. Thirdly, an agreement respect¬ 
ing the sale of a crop of growing fruit,' or grass," or of standing 
underwood,* growing poles,'" or timber, is within tlie fourth section, 
and a wTitten contract of sale cannot be dispensed witli.' In 
one case an agreement to sell growing timber was held not 
to convey any interest in the land, but there the vendor had 
contracted to sell the timber at so much per foot, and that 
contract the Court regarded in the same light as if it had related 


‘ Parker v. Staiiiland, 11 East, 362 ; Cutler v. Pope, 1 Shepl. 337. 

- Jones r. Flint, 10 A. & E. 703 ; 2 P. & D. 694, S. C. 

* Per Parke, B., in Eodwell v. Phillips, 9 M. & W. 603, questioning 
• Waddington u. Bristow, 2 B. A P. 452. See also Graves w. Weld, 6 B & 
Ad. 119, 120. 

^ Sainsbury w.* Matthews, 4 M. AW. 343 ; 7 Dowl. 23, S. C. ; Evans v. 
Roberts, B B. A C. 829 ; 8 D. A R. 611, S. C. ; Warwick ». Bmce, 2 M. 
A Sel. 205. 

Dunne v. Ferguson, Hayes, Ex. R., 540 ; Enunersou v. Heelis, 2 
Taunt. 38, contra, must bo considered as overruled by Evans v. Roberts, 6 
B. A C. 833, 834, and by Jones v. Flint, 10 A. A E. 759. 

® Graves v. Weld, 5 B. A Ad. 105,118—120 ; 1 Sugden, V. AP. 156. 

^ Rod well r. Phillips, 9 M. AW. 501 ; resolving a doubt suggested by 
Littledalo, J., in Graves v. Wold, 5 B. A Ad. 116. 

" Crosby v. Wadsworth, 6 East, 602; Carrington v. Roots, 2 M, A W. 248, 
® Scorell V. Boxall, 1 Y. A Jer. 396. 

Teal V. Auty, 2 B. ’A R 99 ; 4 Moore, 542, S. C. 
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to the sale of timber already felled.' Fourthly, if the land itself 
is agreed to be sold or let, fftid the vendee or tenant contracts to, 
purchase the growing crops, this last contract, though tl\^5 crops 
taken under it may form the subject of a distinct valuation, will 
be so incorporated with the agreement relating to the land as to 
be inseparable from it, and will consequently fall within the 
4th section of the Act.* 

§ 963. Where growing crops do not amount to an interest in 
lands, it is clear that an agreement respecting tliem will fall 
within the 17th section; and, therefore, at first sight, it may seem, 
unimportant to raise any dispute upon the subject. But, in 
trutl^ two material distinctions exist between the 4th and the 
17th sections; for, first, contracts under the former must be 
stamped, while those under the latter are exempt;* and next, 
no writing is required by the 17th section, if the subjtfct-matter of 
the contract is under the value of 10?., or if there has been a part 
payment, or a part acceptance, by the purchaser." It is true, 
that’parol agreements touching lands will be enforced in courts of 
equity, if they have been performed in some material part; as 
for instance, if possession has been distinctly taken under them 
and rent paid, or the like;* but even in those courts, such agree¬ 
ments will not be excluded from the operation of the statute by 
any part performance, which does not place the acting party in 
such a position, that it would be a fraud upon him if the contract 
were not completed.® 

§ 954. It was at one time attempted to import this rule into * 
courts of law;' but the attempt failedand the only relaxations 

' Smith V. Surmaa, 9 B. & C. 661 ; 4 M. & By. 465, S. C. ; explained 
by Lord Abinger in Rodwell v. Phillips, 9 M. & W. 505. 

® Earl of Falmouth v. Thomas, 1 C. M. & R. 89 ; Mayfield v. Wadsley, 

3 B. iS; C, 366, per Littledale, J. 

® 66 Geo. 3, c.* 184, 8ch. part 1, tit. Agreement. ^ Ante, § 932. 

* Kine v. Balfe, 2 Ball & Beat. 347, 348. See Dale v, Hamilton, 11 
. Jur. 674. 

‘ Clinan v. Cooke, 1 Sch. & Lef. 41, per Lord Bederdale. 

^ Brodie o. St. Paul, 1 Ves. 333, per BuUer, J. 

® Cooth V. Jackson, 6 Ves. 39, per Lord Eldon. * 


Si2 
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of tlie statute which the judges at common law will allow, amount 
•to these;—first, if a parol agreemeift respecting lands has been 
entirely^executed hy both parties, the contract cannot afterwards 
bo called iit question should it be necessary to refer, to it for any 
collateral purpose; ‘ aud next, if it has been executed hy one party, 
and the transaction be of such a nature as to admit of an action 
for use and occupation or in indebitatus assumpsit, the other party, 
perhaps, will not bo permitted to defeat this action by setting up 
the statute.® For instance, though the performance of a verbal 
contract to take furnished lodgings, so long as it remains executory, 
.cannot be enforced, yet, if possession under it is taken by the 
tenant, it may then be supported by the landlord,. either as a 
valid lease for less than three years under tlie second section of 
tlie Act, or, at least, as affording evidence of the terms of such 
lease.' But courts of common law will not go further;' and 
therefore if tin action be brought upon the contract itself, the mere 
fact that the plaintiff has performed his part of the agreement 
will not entitle him to recover against the defendant who has 
omitted to perform his part. • 

§ O.'iS. This point has been determined in the cases of Cocking 
V. Ward,* and Kelly v. Webster.' In the former of these two 
cases, the plaintiff sought to recover from the defendant lOOl. 
upon a parol contract, under which the plaintiff, in consideration 
of that sum, had given up her tenancy in a farm, and had 
procured the defendant to be put into her place. At the trial the 
defendant’s counsel objected, that the agreement, being for the 
'sale of an interest in land, could not be proved by parol testimony; 
but, for t.he plaintiff, it was insisted, that as the agreement had 
been executed, it might be so proved. The question was reserved 

‘ Griffith V. Young, 12 East,^ 513 ; Seaman v. Price, 2 Bing. 437 ; 10 
Mooro, 38, S. C. ; Green ». Saddington, 7 E. B. 603. 

- See ante, §§ 893, 900—902, 540. 

* See Lord Bolton t>. Tomlin, 6 A. (b E. 866 ; 1 fST. <b*P. 247, S. C. 

Qurore, as to effect of §§ 83—86 of 17 & 18 Viet., c. 126 ; and §§ 86_ 

88 of 19 & 20 Viet., c. 102, Ir., which enable parties to plead equitable, 
defences and replications, in actions at law ? 

* 1 Com. B. 858. This case appears to overrule Price v. Leyburn, Gow’s 

\. P. R. 109, per Dallas, C. J. « 12 Com. B. 283. 
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for the opinion of the Court, who on argument held, that as the 
special count was framed uppn the contract itself, to enforce pay* 
ment of the stipulated price of the interest in the land which th^ 
plaintiff gave up and to which the defendant succeeded, this 
contract could not he considered as altogether executed, so 
long as the defendant’s part still remained to be performed; 
and consequently, that' it must be regarded as a contract within 
the Statute of Frauds. Feeling, however, that in a moral point 
of view this decision was most unjust, the Court further held, 
on the authority of many cases,' and on principle, that, as 
the defendant had admitted to the plaintiff that he owed her the 
stipulated price, the amount might be recovered on a count upon 
an account stated. 

§ 956. As the 17th seation is confined to contracts for the sale 
of goods, it does not apply to a contract, which is ^substantially 
one for work and labour,® or to an agreement to procure goods for 
another and to convey them to a certain place.* Neither does 
this section, any more than the Ith,^ extend to fixtures, which, 
though chattels, are not goods, wares, or merchandise.* But 
where the principal subject-matter of a contract is the sale of 
goods of the price or value of lOl. or upwards, tlie contract falls 
within the section, though it includes otlier matters, as for 
instance, the agistment of cattle, to which the statute does not 
apply.® With respect to the price, which must be lOZ. or upwards 
in order to render a writing necessary, it may be observed, that 
if a person purchases several articles at one time, though at 
distinct prices, the transaction will be regarded as one entire 
contract; and consequently, if the whole purchase-money amounts 

' Knowles v. Michel, 13 East, 249 ; Highmore r. Primioso, 5 M. Sel. 
66 ; Pinchon v. Chilcott, 3 0. <fe P. 236 ; Soago v. Deane, 4 Bing. 459 ; 1 
M. & P. 227, S. C. ; Peacock v. Hams, 10 East, 104 ; Teal «. Auty, 
2 B. ifc B. 99 ; 4 Moore, 642, S. 0. , Dynes v. O'Neill, Cr. & Dix, Abr. 
Cas. 329. 

•- Clay V. Yates, 26 L. J., Ex., 237 ; 1 H. <fe N. 73, S. C. 

^ Cobbold V. Caston, 1 Bing. 399. 

Ante, § 948. 

^ Horsfall v. Hey, 2 Ex. R. 778. 

® Harman v. Reeve, 26 L. J., C. P., 267.. • 
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to lOL, tlie case will be within the statute, though none of the 
articles taken separately may be of that value.' 

§ 95T. 1'he paH acceptance and actual receipt mentioned by the 
statute have given rise to much litigation; but without entering 
into any lengthened discussion of the numerous decisions which 
bear on this point, it may suffice to observe, that the statute 
means such an acceptance and receipt as will preclude the vendor, 
on the one hand, from retaining any lien on the goods," and the 
purchaser, on the other, from objecting to their quantity or quality.® 
Indeed tlie question,—which must be submitted as one of fact to the 
•jury ^—is whether the circumstances prove a delivery by the vendor, 
and an actual acceptance and receipt by the vendee, intended by 
both parties to have the effect of transferring the right of i)0sse3- 
sion from the one to the other.’ The mere marking of goods, 
therefore, by the vendee in the vendor’s shop, where they are to 
be paid for by ready money, will not suffice, as such an act, even 
when assented to by the vendor, will not deprive him of the right 
of lien.® But where a party, having agreed to purchase some 

‘ Jialdoy v. Parker, 2 ]J. & C. 37 ; 3 D. & R 220, S. C. Sco also 
Elliott v. Thomas, 3 M. «b W. 170 ; Bigg v. Whisking, 14 Com. B. 195. 

* Bahloy v. Parker, 2 B. 0. 37, 44; 3D. R. 220, S. C.; Maberley 
V. Sheppard, 10 Biug. 101, 102, per Tindal, C. J. ; Smitli v. Surman, 9 
B. C. 501, 577, per Parko, J. ; 4 M. R. 455, S. C. ; Tempest v. 
Fitzgerald, 3 B. <fe A. 080, 084, per Holroyd, J ; Ciirtor v. Tousssiiut, 6 B. 
it A. 859, per Bayley, J. ; Holmes v. Hoskins, 9 Ex. R. 753. 

^ J^onnan v. Phillips, 14 M. & W. 283, per Alderson, B. ; Smith v. 
Snrman, 9 B. & 0. 501, 677, per Parke, .1. ; 4 M. «fc R. 455, S. C. ; Howe 
V. Palmer, 3 B. & A. 321, 325, per Holroyd, J. ; Hansom v. Armitage, 
*5 B. & A. 559, iMjr Abbott, C. J. ; Acebal v. Levy, 10 Bing. 384, per 
Tindal, C. J. In Morton v. Tibbctt, 16 Q. B. 428, the Court of Queen’s 
Bench denied that the proposition stated in the text was law ; but the 
judgment, though very ekborate, is by no means satisfactory on this point. 
See also Parker v. Wallis, 6 E. & B. 21. 

* Morton v. Tibbott, 15 Q. B, 441 ; Bushel v. Wheeler, id. 442, n. 

Phillips V. BistoUi, 2 B, &C. 614; recognised in Maberley u. Sheppard, 

10 Bing. 102. See Curtis v. Pugh, 10 Q. B. Ill; Saunders v. Topp, 4 
Ex. R. 390; and Tomkinson v. Staight, 26 L. J., C, P., 86; 17 Com. B. 
697, S. C. 

« Baldey ■». Parker, 2 B, & C. 37 ; 3D. & R 220, S. C. ; Billu. Bament, 
9 M. & W. 36 ; Proctor v. Jones, 2 C. «fe P. 632. These cases seem 
virtually to overrule Ho^Jgson v. Le Bret, 1 Camp. 233 ; and Anderson v. 
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wool, had it sent to another wai’ehouse for deposit, and then 
weighed it and packed it in his own sheeting, this was held to be 
a sufficient acceptance, tliough, by the course of dealing, ho was 
not to remove it to its ultimate place of destination before pay¬ 
ment, and no payment had been made. The Court considered 
that, under these circumstances, tlie vendor had not what could 
properly be called a lien on the wool, but merely a r.pccial interest 
in it, growing out of his original ownership, independent of the 
actual possession, and consistent with the property being in tlie 
purchaser.* So, where some horses were purchased of a dealer 
who kept a livery stable, and the buyer directed the seller to 
keep them at livery, upon which they were transferred from the 
sale to tlie livery stable; it was held that this direction was 
equivalent to an acceptance and receipt of the horses, as the 
buyer became liable for their kcej), which would not have been 
the case, unless they had actually gone into his posscssiou.** So, 
where a stack of hay had been purchased by parol, and afterwards 
the vendee sold part to a third person, who removed it, the jury 
were held to be justified in finding an actual acceptance.^ 

§ 958, A person, intrusted with anotlier’s goods to sell, may 
himself become the purchaser by parol, and may do subsequent 
acts which will amount to an acceptance on his part; as, for 
instance, if he sells them to a stranger on his own account,' The 
evidence, however, to sustain such a case must be extremely clear. ' 


Scot, id. 235, XI. See Saunders v. Topp, 4 Ex. R. 390 ; and Acranian v. 
Morrico, 8 Com. B. 449. 

* Dodsloy V. Varley, 12 A. & E. 032 ; 2 P. & D, 448, S. C. As to the 
effect of handing over a sample of the goods, see Gardner v. Grout, 2 Com. 
B., N. S., 340. 

* Elmore v. Stone, 1 Taunt. 468 ; explained and recognised by Bayley, 
J., in Smith v. Surman, 9 B. & C. 670. See Carter v. Toussaint, 6 B. «k 
A. 855 ; I D. & R. 616, S, C. ; Beaumont v, Brengeri, 6 Com. B. 301; 
Holmes .V. Hoskins, 9 Ex. R. 753 ; Marvin v. Wallace, 25 L. J., Q. B., 
309 ; 6 E. (b B. 726, S. C. See Taylor v. Wakefield, 6 E. & B. 705. 

® ChapUu «.• Rogers, 1 East, 192 ; recognised by Bayley, J., in 9 B. 
C. 670. See Stoveld v, Hughes, 14 East, 308 ; and Searle v. Keoves, 
2 Esp. 598. 

< Eflau V. Dudfield, 1 Q. B. 302 ; 4 P. & D. 666, S. C. ; Lillywhite r. 
Devereux, 16 M. & W. 289, 291. * Id. 
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§ 959. Where the goods are ponderous and incapable of being 
handed over from one to another, a constructive delivery, such, 
•for example, as the giving up tlie key of the warehouse where 
they ar« deposited, or the delivery of other indicia of property, 
will be suffibient.' But in all these cases, the acts of the parties, 
in order to be tantamount to a delivery and actual receipt, must 
be unequivocal ; ® and, therefore, where goods arc lodged with a 
warehouseman as agent for the vendor, the mere acceptance and 
retainer by the purchaser of tlie warrant or delivery order, will 
not amount to an actual receipt of the goods, so as to bind the 
bargain ; * but to have this effect, the document must be lodged 
by the purchaser with the warehouseman, who must then, as it 
were, attorn to him, or, in other words, agree to hold the property 
henceforth as his agent.^ 

§ 960. One of the chief difficulties in construing this branch of 
the statute, is where goods, verbally purchased, are delivered to a 
carrier or wharfinger named by the vendee; and here it seems 
to have been once considered, that such delivery was sufficient to 
satisfy the statute.® However, it has since been held, that thougli 
the delivery to the carrier may be a delivery to the purchaser, the 
acceptance of the carrier is not an acceptance by him; * and 
therefore, where timber, verbally ordered, was forwarded in this 
maimer to the purchaser, but he refused to take it in, the Court 
of Exchequer held that the jury Avere not Avarranted in finding an 
acceptance, though an invoice had been sent to the purchaser and 
retained by him, and though he had omitted to give notice to the 
vendor of his refusal to take the goods till after the expiration of 


‘ Chaplin v. Rogers, 1 East, 195, per Lord Kenyon. 

- NichoUe v. Plume, I C. & P. 272, per Best, C. J. ; Edan v. Dudfield, 
1 Q. B. ao7. 

“ M'Ewan v. Smith, 2 H. of Tj. Gas. 309. 

* Farina v. Home, 16 M. & W. 119, 123, per Parke, B. ; Bcntall v. 
Burn, 3 B. ik C. 423 ; 6 D. & R. 284, S. C. 

* Hart V. Sattley, 3 Camp. 628, per Chambre, J. See Dawes v. Peck, 8 
T. R. 330 ; and Dutton v. Solomonson, 3 B, <k P. 682. 

® Johnson v. Dodgson, 2 M. & W. 666, per Parke, B. See Acebal v. 
Levy, 10 Bing. 376 ; 4 M. Sc. 217, S. 0. ; and Coats ti. Chaplin, 3 
Q. B. 483. 
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more than a month.‘ It is true tliat, under somewhat similar 
circumstances, the Court of Queen’s Bench have pronounced an 
opposite decision; but in that case the vendee did not reject the • 
goods for seven months; and Mr. Justice Coleridge rested his 
judgment on the ground, that the inspection of the goods was to 
be made within a reasonable time.* Whether this distinction can 
be supported is another question; but thus much is at least 
clear—that if a purchaser, who has the right of approval, retains 
for an unreasonable time goods which have been delivered 
to him, he will lose his right to object to them, and his conduct 
will amount to an acceptance; * and further, the same rule will 
hold, if the goods have been delivered to a general agent of the 
purchaser, who was authorised by him to examine their quality." 
It is also clear, that if the purchjiser of goods takes upon himself 
to exercise a dominion over them, and deals with them in a 
manner inconsistent with the right of property continuing in the 
vendor,—as, for instance, if lie changes their original destination, 
and resells them to a third party at a profit,—the jury will be 
justified in finding that he has accepted the goods and actually 
received them, though they have merely been delivered to his 
carriers, and he himself has never seen them.* 

§ 901.® The Statute of Frauds also requires, that devises of 
lands or tenements, if executed before the of January, 1838,' 
shall be in writing, and signed by the testator, or by some other 
person in his presence, and by his express direction, and shall be 
attested and subscribed in the testator’s presence, by three or 
more credible, that is, competent witnesses.* One main object of 


' Norman v. Phillips, 14 M. A: W. 277 ; Meredith v. Meigh, 2 E. A P. 
3G4 ; Hunt v. Hccht, 8 Ex. R. 814. 

® Bushel V. 'Wheeler, 8 Jurist, 632 ; 16 Q. B. 442, n., S. C. ; explained 
by Alderson, B., in 14 M. A W, 282. 

® Coleman v. Gibson, 1 M. A Rob. 168, per Lord Tenterdcu ; Norman «. 
Phillips, 14 M. A W. 279, per Alderson, B. 

" Norman v. Phillips,' 14 M. A W. 283, per Alderson, B. 

‘ Morton v. Tibbett, 15 Q. B. 428 ; explained by Martin, B., in Hunt 
e. Hecht, 8 Ex. R. 818. « Gr. Ev., § 272, slightly. 

^ When 7 Will. 4 A1 Viet., c. 26, came into operation. See post, § 964. 

* 29 Car. 2, c. 3, § 6 ; 7 Will. 3, c. 12, § 3, Ir* 
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these provisions, which haye been substantially adopted in most 
of the United States,' was to prevent the possibility of the 
witnesses substituting an)^ other instrument for that which the 
testator gave them to attest;" and, consequently, it has been 
held, thatj to be present, within tlie meaning of the statute, the 
testator must be near enough to see and identify the instrument, 
though, in truth, he may not attempt to do so, and may even not 
be in the same room." 

§ 963. In favour of attestations the presumption of law is, that 
if the testator might have seen, he did see, the witnesses subscribe 
their names; ^ and the fact of his having been in the same room 
is primd, facie evidence of an attestation in his presence, as an 
attestation not made in the same room, is jirima facie not made in 
his presence." It" must further appear that tlie testator, at the 
time of attestation, was in a state of consciousness; for if he were 
then insensible, the will is void.^ It is not, however, necessary, 
either that the witnesses should have attested in the presence of 
each other, or all at the same time, or" that they should actually 

* Ill Vmnont aloiio the will is required to be scaled. Three witnesses 
are necessary to a valid will, in Vermont, Now Hampshire, Maine, Massa¬ 
chusetts, Rhode-Island, Connecticut, New Jersey, Maryland, South Cai’oliua, 
Georgia, Alabama, and Mississippi, 'i’wo witnesses only are requisite in 
New York, Delaware, Yirgiuia, Ohio, Illinois, Indiana, Missouri, Tennessee, 
North Carolbia, and Kentucky. In some of the States, the provision as to 
attestation is more special. In Pennsylvania, a devise is good, if properly 
signed, though it bo not subscribed by any attesting witness, provided it 
can be proved by two or more competent witnesses ; and if it be attested by 
witnesses, it may still be proved by others. * •* 4 Kent, Comm. 514 ; 6 Cruise’s 

' Dig. 44, 46, .47, notes, (3rd Am. edit.) 

* Per Tinda^ C. J., in White v. Trustees of British Museum, 6 
Bing. 319. 

’ Shires v. Glascock, 2 Salk. 688 ; Garth. 81, S. C. ; 4 Kent, Comm. 
616, 616 ; Casson «, Dade, 1 Bro. Ch. 0. 99. In the goods of Colman, 3 
Curt. Ecc. R. 118. 

* Todd V. Earl of Winchelsea, 2 C. & P, 488 ; M. At M. 12, S. C., per 
Abbott, C. J. ; Doe v. Manifold, 1 M. «fe Sel. 294. For other presumptions 
respecting the exitcidion mid alteration of wills, see ante, §^5 130—136. 

® Neil w. Neil, 1 Leigh, R. 6, 10—21, where the cases on this subject 
are ably reviewed by Carr, J. ® Gr. Ev., § 272, slightly. 

5" Right e. Price, 1 Doug. 241. 

•* Cook Parsons, Prcc. in Ch. 184 ; Jones e. Lake, 2 Atk. 177, n. ; 
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have seen the testator sign, or have heard him acknowledge that 
the paper was his will, or even have known themselves what the 
paper was, provided they subscribed the instrument in his pre- « 
sence, and at his request.* An attestation by a marksmanf or by 
a witness who'se hand is guided by another person, is fdifficient in 
point of law,* though highly injudicious on account of the difficulty 
of proof in the event of death. In one case a will appeared 
to be attested by three witnesses. Two of them were dead, and 
their signatures were proved, but the third was a marksman, who 
could not be identified. Under these circumstances, the Court 
held, that though the handwriting of the testator and the mark of 
the third witness were not proved, the jury were warranted in 
presuming the due execution of the will, as it did not appear to 
have been disputed for sixteen years after the testator’s death.* 
In another case, witnesses who had signed by marks were held to 
be identified, by proof that they had lived near the testator, that 
no other person of the same name resided in the neighbourhood, 
and that they were illiterate people.’ 

§ 903. This statute does not require that the testator should 
subscribe the instrument, but it will be sufficient, if the paper be 
signed by him in any part with his name, or mark,* even though 
his hand be guided by another person; ® provided only that suidi 

Grayson «. Atkinson, 2 Vos. Sen. 465 ; Btonehouso v. Evelyn, 3 P. Wms. 
264 ; Ellis d. Smith, I Vos. 11 ; Ilott v. Gengo, 3 Curt. Ec. R. 173 ; 
Dewoy v. Dewey, 1 Mete. 349. 

* White V. Trustees of Briti^ Museum, 6 Bing. 310 ; 3 M. & P. 689, 

S. C. ; Wright v. Wright, Bing. 457 ; 6 M. & P. 316, S. C. ; Johnson 
V. Johnson, 1 Cr. &, M. 140 ; 2 Tyr. 73, S. 0. ; Ilott v. Genge, 3 Curt.* 
Ea K 173 ; Dewoy v, Dewey, 1 Mete. 349. , 

■ Harrison v. Hanison, 8 Vos. 185 ; Doe v. Caperton, 9 C. & P. 112 ; 
Harrison v. Elvin, 3 Q. B. 117; Doe v. Davies, 9 Q. B. 648 ; Roberts v. 
Phillips, 4 E. ih B. 450. See in re Kilcher, 6 Ec. «St Mar. Cas. 15; & post, 

§ 974. 

* Doe V. Davies, 9 Q. B. 648. See ante, § 128, and post, § 970. 

’ Doe V, Capeijton, 9 C. & P. 112, per Ahlerson, B. 

* Baker w. Dening, 8 A. & B. 94 ; 3 N. & P. 228, S. C. Where a 

testator has signed by a mark, no collateral inquiry will bo allowod as to his 
capacity to have written his name ; id. Sealing a will is not a sufficient 
signing. Smith v. Evans, 1 Wils. 313 ; Grayson v. Atkinson, 2 Ves. Sen. 
459, per Lord Hardwicke. ^ Wilson v.«Beddard, 12 Sim. 28. 
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signature appear to have <been made anirao perficieudi, and to 
have been regarded by him as a complete execution. Thus, 
where the will was signed in the margin only,—or where, being 
written by the testator himself, his name api)eared only at the 
commencement, “I, A. B., &o.,” —this was held a‘good signing/ 
So, it is sulhcient if the will be signed by any person in the 
testator’s presence, and by his direction, and, in order to con¬ 
stitute a direction, it is not necessary that anything should be 
said/ Where it appeared that the testator intended to sign each 
several sheet of the will, but signed only two of them, being 
unable from extreme weakness to sign the others, the instrument 
was held to be incomplete/ It may here be added, that direct 
evidence of all the rec^uisites contained in the Act is not indis¬ 
pensable to prove the validity of a will; but the attestation in the 
presence of the testator, the genuineness of the signatures of some 
of the witnesses, the capacity of the testator, or the like, may be 
presumed from circumstantial evidence, where the omission to 
give direct testimony is satisfactorily explained.^ 

^ 964. The New Will Act^ —which came into operation on the 
1st of January, 1868, and which extends to the testamentary 
papers of domiciled Englishmen, even when made in foreign 
countries,'—has efl’ceted extensive amendments in the law respect¬ 
ing these instruments; and it will here be expedient to notice 
such of the alterations as relate to the execution of wills. By 
this Act, every will, codicil, or other testsmentary disposition,— 
including appointments made by will, or by writing in the nature 
of a will, in exercise of any power,' but excluding nuncupative 
wills, disposing of personal estate, made by soldier.® in actual 

* Leraayne u. Stanley, 3 Lev. 1 ; Morrison v. Tumour, 18 Ves. 183. 
Seo ante, § 939. 

= Wilson u. Beddard, 12 Sim. 33, 34, per Shad well, V.-Ch. 

’ Right V. Price, 1 Doug. 241. , Seo Winsor v. Pratt, 2 B. & B. 660 ; 6 
Moore, 282, S. C. 

■* Doc V. Davies, 9 Q. B. 660, per Lord Denman, recognising Croft v. 
Pawlet, 2 Stra. 1109 ; and Hands v. James, Com. Rep. 631. See § 128, 
ante, and § 970, post. ® 7 Will. 4 & 1 Viet., c. 26. 

® Croker v. Marq. of Hertford, 4 Moore, P. C. K. 339. 

7 §§ 1 & 10. 
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military service, or by seamen and mariners at sea,'—must, if 
made, or re-executed, or re-publislied, or revived by any codicil, 
on or after the 1st of January, 1838,* be in writing, “ and be « 
signed at the foot or end thereof by the testator, or by sorafs other 
person in his presence and by his direction; and sucfi signature 
shall be made or acknowledged by the testator in the presence of 
two or more witnesses present at the same time, and such witnesses 
shall attest and shall subscribe the will in the presence of the 
testator, but no form of attestation shall be necessary.” * Appoint¬ 
ments by will, if executed in this manner, arc valid, although the 
power, under wliich they were made, expressly requires some 
additional solemnity in the execution;* and all wills, executed as 
above stated, shall be deemed good without other publication.’ 

§ 005. An exception, indeed, is recognised as to the wills of 
petty ofi&cers and seamen in the Iloyal Navy, and non-commis¬ 
sioned officers of marines, and marines, so far as relates to their 
wages, pay, prize-money, bounty-money, allowances, and moneys 
payable in respect of services in her Majesty’s Navy;* for, with 
the view of preventing frauds, to which seafaring men are sup¬ 
posed to bo more than ordinarily subject, tliese wills must be 
drawn, executed, and attested in a more formal manner than 
instruments made by other persons, who arc presumed to have 
greater experience.' 

§ 9GG. In contrasting these provisions with those contained in the 
Statute of Frauds, it will be observed, first, that they are not con- 


* § 11. Ah to nuncupative wills, see 1 WiU, on Ex. 8 : 4 —89. - § 34, 

* § 9. § 'T of the Indian Will Act, No. 25, of 1838, contains the sjime 

language, with the single omission of the words “shall attest and” after 
“witnesses,” and btjfore “shall subscribe.” This alteration makes no 
difference in the construction, per Ld. Brougham in Casement v. Fulton 5 
Moo. P. C. B. 137. 

* § 10. See, .however, and compare Buckell v lllejiklioru, 6 Hare, 131; 
Collard V. Sampson, 16 Boav. 643 ; S. C. on appeal, 4 Be Gex, M. «fe Gord. 
224 ; and W^cst 1 ?, Ray, 1 Kay, 386, 

•' § 13. As to the meaning of the phrase “publication of a will,” see 
Vincent v. Bp. of Sodor and Man, 4 De Gex Sm. 294, and cases there 
cited. * § 12. 11 (leo. 4 & 1 WiJI. 4, c. 20, §§ 48—50. 
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fined, as in the Act of Chavies II,, to devises disposing of freehold 
realty, but that they apply equally to all wills, whether of freehold, 
copyhold, or personal estate ; secondly, that two attesting witnesses 
are suflicicnt aud necessary in all cases, while the Statute of Frauds 
required the signature of at least three to all devises of freehold 
realty, but was silent as to other wills; thirdly, that the testator 
must make or acknowledge his signature in the actual contempo¬ 
raneous presence of these witnesses, though this was not necessary 
under the former Act; and fourthly, that the will must be signed 
“ at the foot or end thereof,” whereas, in former wills, the signature 
was valid, if it appeared on any part of the iiistmment.' It has 
been further laid down as a rule deducible from the spirit, if not 
from the express language, of the Act, that both the attesting 
witnesses must subscribe the will at the same time, and in each 
other s presence ; and therefore, where a will was signed in the 
presence of a single witness who then attested it,—and subse¬ 
quently, the testator, in the presence of this witness and another, 
acknowledged liis signature, whereupon the second witness also 
subscribed tlic will,—this was held to be insufficient, though on 
the second occasion the first witness had acknowledged, but had 
not rewritten, his own signature." So, where one of the witnesses 
to a will, on the occasion of its being re-executed in his presence, 
retraced his signature with a dry pen, the Court held this was not 
a sufficient compliance with the statute, which, in requiring the 
actual subscription of the witnesses, rendered it incumbent on 
them to do some act that should be apparent on the face of the 
instrument.’ 

§ 907. As the word “presence,” mentioned in the statute, 

‘ Post, § 971. 

2 Casement v. Fulton, 6 Moo. P. C. R. 130 ; Moore v. King, 3 Curteis, 
243 ; in re Simmonds, id. 79 ; in re Allen, 2 Curt. 331 ; Slack v. Rusteed] 
6 Ir. Eq. R., N. S., 1. See, however, Faulds v. .Jackson, 0 Ec. & Mar. 
Cas. Supp. i. ; smd in re Webb, 1 Deane, Ec. R., 1, in whjeh last case, Sir 
John Dodson, on the authority of an imreportod decision of Sir H. Jenner 
Fust, in Chodwick r. Palmer, held that the witnesses need not subscribe the 
will in the presence of each other. Therefore, quaere, 

3 Playne v. Scriven, 7 Ec. & Mar. Cas. 122, per Sir H. J. Fust; 1 
Roberts., Eo. R., 772, S^C. See post, § 101^ 
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means not only a bodily, but a mental presence, the Act will not 
be satisfied, if either of the witnesses be insane, intoxicated, 
asleep, or, it would seem, even blind or inattentive, at the time 
when the will is signed or acknowledged ;' and so strictly Iftis this 
rule been interpreted, that where a testator had acknowledged a 
paper to be his will in tlie presence of witnesses, but these 
persons had neither seen him sign it, nor seen his signature at 
the time of their subscrijition, a prayer for probate was rejected, 
though both the witnesses admitted that they had seen the 
testator writing the paper, and the will, when produced, actually 
boro his signature.’ 

§ 968. A somewhat less stringent construction has been put on 
that part of the Act which requires the witnesses to subscribe in 
the ijresence of the testator; and, although, if their signatures were 
not attached in the testator’s room, proof would be required to 
show that he was in such a position as to have seen them write,’ 
yet where the testator, being in bed, did not exactly sec one of the 
witnesses sign, in consequence of a curtain heiiig drawn, but both 
the witnesses had really signed in his room, and in each other’s 
presence, the will was admitted to probate.^ 'riiis distinction has 
been adopted in consequence of the vast difference wliich exists in 
the relative importance of the two acts, and in the objects they are 
intended to answer. The witnesses are to see the signature made 
or acknowledged, because they are subsequently to attest it; but 
they are to subscribe the will in the presence of the testator, 
chiefly for the purpose of formally completing it; and although 
they cannot depose to the signature of the testator being made or 
acknowledged in their presence, unless they see the act, they may 
bear witness to their subscription in the prcsence'of the testator, 
though he did not actually see them sign.’ 

§ 969. In enacting that the testator must “make or acknow- 

‘ Uudson V. Parker, 1 Roberts., 24, per Dr. Lushington. * Id. 14. 

•'* Norton v. B.*irett, 1 Deane, Ec. R., 259. 

■* Newton «. Obirke, 2 Cart. 320. But sec Tribe v. Tribe, 7 Ec. & Mar. 
Caa. 132 ; 1 Roberts., Ec. R., 776, S. C. 

' Hudson V. Parker, 1 Roberts., 35, 36, per D^. Lushington. 
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ledge ” his signature in tlie presence of witnesses, the Ijegislature 
did not intend to confine the acknowledgment to cases where the 
• signature was made “ by some other person ” than the testator, 
but mfant it to apply equally to those cases where the signature 
had been previously made by himself.' In making the acknow¬ 
ledgment, it is not necessary that the testator should actually 
point out to the witness his name, and say “ this is my name 
or my handwriting; ” but if he states that the whole instrument 
was written by himself," or if he produces a paper as his will, and 
requests the witnesses to put their name underneath hiH,^ or if he 
intimates by gestures that he has signed the will, and that he 
vrishes the witnesses to attest it,' or even, it seems, if he shows a 
paper in his handwriting to the witnesses and desires them to 
sign it, without stating that such paper is his will,’’ tliis will bo a 
sufficient acknowledgment of his signature, provided it clearly 
appears that, at the time of making the statement or })roducing 
the document, the signature w'as really affixed, and w^as actually 
seen by the witnesses when they signed at the testator’s re(piest. 
Unless, how^ever, the judge is satisfied that the witnesses, before 
they subscribed the will, either saw the testator sign it, or saw 
his signature attached to it, he must pronounce against its validity; 
for the statute requires, not that tlic irill, but that the signature, 
should be attested." It follow's from this rule, that if the 
witnesses sign before the testator the will is void, though the 
testator immediately afteiavards affixes his signature in their pre¬ 
sence, and though they subsequently seal the document.^ 


' In rn Cornolins Ryiiii, 1 Curt. 908, recognised in Ilott v. Gengo, 3 
Curt. 174. ‘ Blake w. Knight, 3 Curt. .503. 

•’ Gaze «. Gaze, 3 Curt. 451. 

^ In re llavies, 2 Itoberts., Ec. II., 377. 

*’ Keigwiu v. Keigwin, 3 Curt. 007 ; iu re Ashmore., id. 768, per Sir H. 
J. Fust j in re Bosanquet, 2 Roberts., Ec. R., 677 ; in ro Dinmore, id. 641 ; 
in re Jones, I Deane, Ec. R., 3. See Fanlds v. Jackson, 6 Ec. & Mar. Gas. 
Supp. X., per Ld. Brougham. 

® Hudson V. Parker, 1 Roberts. 14 ; Tlott ». Gcngc, 3'Curt. 176, 181 ; 
Countess de Zichy Ferraris ». Marq. of Hertford, 3 Curt. 479 ; in re Sum¬ 
mers, 7 Ec, «k Mar. Cas. 562 ; 2 Roberts., Ec. R., 295, S. C. 

' In re Byrd, 3 Curt. 117 ; in re Olding, 2 id. 866 ; Cooper v. Bockett, 
3 id. 648 ; 4 Moore, P. C. R. 419, S. C. 
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§ 970. But it is not absolutely essential to the validity of a will, 
that positive affirmative evidence should be given by the subscrib¬ 
ing witnesses, that the testator either signed it, or acknowledged 
his signature to it, in their presence, since the Court may presume 
due execution under the circumstances.' Thus, where, ^ree years 
after the supposed execution, tlie witnesses deposed that they went 
to the house of tl^ deceased, who, as writer to an attorney, was 
presumed to be conversant with business, to see him sign his 
will; that he then produced a paper, telling them that it was 
his will and in his handwriting; that he read over tf attesta¬ 
tion clause, and the introductory words, and pointed out a mistake 
which had been rectified in the body of the instrument; that he 
did not sign in their presence, that when they attested the paper 
no seal was upon it, but they could not positively swear that 
there was no signature; Sir Herbert Jeuxier Fust granted probate, 
though the will, when produced, was not only signed but sealed.* 
So, also, if the will contains a’l attestation clause, and purports to 
be duly signed by the testator and *wo witnesses, the Court will 
prima facie presume, in the absence or icath of the witnesses, or 
in the event of their not remcrabering e facts attendant on the 
execution, that the statute has been complied with, and that 
omnia rite esse acta.* 

§ 971. It was at one time tliought, that the clause requiring t’ ? 
testator to sign “ at the foot or end ” of the testament would 
be satisfied, though the will itself were wholly writt i on the first 
side of a sheet of paper, and the attestation and signature were 
attached to the second, or even the third side.* This sensible 
view bf the law has constantly been entertained by the judges in 
Ireland;* but unfortunately in England a far more strict construc¬ 
tion was ultimately put upon the words of the Act, and the 

‘ Seo ante, §§ 128, 963. 

' Blake k Knight, 3 Curt. 647, 562. ^ 

® Burgoyno v. Showier, 1 Roberts., £c. R. 5, per Dr. Lnshingtou ; Hitch 
V. Wells, 10 Beav* 84 ; in re Leach, 6 Ec. & Mar. Cas. 92, per Sir H. J. 
JFust; Leech v. Bates, 1 Roberts., Ec. R., 714 ; Brenchley i>. Still, 2 id. 
162, 176—177 ; Thomson v. HaU, 2 id. 426 ; Foot v. Stanton, 1 Deane, 
Ec. R. 19. * In re Gore, 3 Curt. 768 ; in le Carver, id. 29. 

® Dcriiizy v. Turner, 1 Ir. Eq. R., N. S., 341. ^ 
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consequence was that very many wills, which unquestionably 
ought to have been admitted to proof, were refused probate, because 
the testator had inadvertently permitted a trifling blank space 
to he interposed between the final word of the instrument and 
his signature.* The mischiefs caused by this most injudicious 
interpretation of the statute became at last so serious as to require 
the interference of the Legislature; and in 185^, Lord-Chancellor 
St. Leonards, to his very great credit, obtained the assent of 
Parliament to an Act,* which, if it be not drawn by the hand of a 
master, will at least have the effect of remedying the principal 
evils that arose from the former law. 

§ 972. The first section of this Act,—after reciting that under 
the statute 7 Will. 4 & 1 Viet., c. 26, no will is valid unless it be 
“ signed at the foot or end thereof by the testator or by some 
person in his presence, and by his direction,”—goes on to enact, 
that “ Every will shall, so far only as regards the position of the 
signature of the testator, or of the person signing for him as 
aforesaid, be deemed to be valid within the said enactment, as 
explained by this Act, if the signature shall be so placed at, or 
after, or following, or under, or beside, or opposite to the end of 
the will, that it shall be apparent on the face of the will that the 
testator intended to give effect by such his signature to the 
writing signed as his will, and that no such will shall be affected 
by the circumstance that the signature shall not follow or be 
immediately after the foot or end of the will, or by the circum- 

* See Sinco ». Bryer, 0 Moo. P. C. R 404 ; 6 Ec. di Mar. Cas. 20, 406, 
* and Siipp. xli. to same voL, S. C. ; in re Howell, 6 Ec. Mar. Cas. 666 ; 
in re Cprder, idj 650 ; in re Attridgo, id. 697. Where the testator signed 
the will between the testimonium clause and certain words descriptive merely 
of the witnesses, probate was granted ; in re Cotton, 6 Ec. & Mar. Cas. 307. 
See also in re Beadle, I Roberts., Ec. R, 749; 7 Ec. dr Mar. Cas. 43, S. C. ; 
in re Standley, 1 Roberts, Ec, R, 766; 7 Ec. dc Mar. Cas, 69, S, C. ; in 
re Brown, 1 Roberts., Ec, R,, 71Q ; in re Banly, id. 751 ; in re HeUings, 
id. 753; in re Hearn, 2 Roberts., Ec, R., 112 ; 7 Ec. dr Mar. Cas. 266, 
8 . C. ; in re Odell, 7 Ec, dr Mar. Cas. 267—271; in re Batten, id. 288 ; 
2 Roberts., Be. R,, 124, S. C. ; Holbeck v. Holbeck, 7 Ec. dr Mar. Cas. 
294 ; 2 Roberts., Ec. R, 126, 8. C, ; in re Minty, 7 Ec. dr Mar. Cas. 374 
—378 ; cases collected, id. 543—552 ; in re Hill, 2 Roberts., Ec. R., 114 ; 
in re White, id. 194. , = 16 dr 16 Viet., c. 24. 
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stance that a blank space shall intervene between the concluding 
word of the will and the signature, or by the circumstance that 
the signature shall be placed among the words of the testimonium* 
clause or of the clause of attestation, or shall follow or be after 
or under the 'clause of attestation, either with or without a blank 
space intervening, or shall follow, or be after, or under, or beside 
the names or one of the names of the subscribing witnesses, or 
by the circumstance that the signature shall be on a side or page 
or other portion of the paper or papers containing the will whereon 
no clause or paragraph or disposing part of the will shall be 
written above the signature, or by the circumstance that there 
shall appear to be sufficient space on or at the bottom of the pre¬ 
ceding side, or page, or other portion of the same paper on which 
the will is written, to contain the signature; and the enumeration 
of the above circumstances shall not restrict the generality of the 
above enactment; but no signature under the said Act or this 
Act shall be operative to give effect to any disposition or direction 
which is uuderaeath or which follows it, nor shall it give effect to 
any disposition or direction inserted after the signature shall 
bo made.”' 

§ 97 B. Although the testator for obvious reasons is required to 
sign the will “at the foot thereof,” it is somewhat remarkable 
that the New Will Act points out no place for the signature of the 
witnesses. The most convenient, and therefore the most proper, 
place undoubtedly is under, or by the side of, the signature of the 
testator; but the selection of such a locality is by no means 
essential; and a testament has been deemed duly executed, even 
where the attestation clause and the signatures of the witnesses 
were indorsed upon it.® 

§ 974. Under the New Will Act, as under the Statute of 
Frauds, the testator may sign by his 'mark only, though his name 
docs not appear in the body o^ the will;* and the attesting 

' These provisions apply to voUs already made ; see § 2. 

* In re Ghamney, 7 Ec. <b Mar. Gas. 70 j 1 Roberts., Be. R., 767, S. C. 
See in re Taylor, 2 Roberts., Ec. R., 411. 

“ In re Bryce, 2 Gurt. 325. See ante, § 963. , 

3 K ‘2 
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Avitnesses, whether they can, write or not, may also sign as marks¬ 
menand if one of them can neither read nor write, he may still 
• sign his name by having his hand guided by the other.* It has 
even been held sufficient for Avitnesses to subscribe the will by 
their initials.* In conformity also with the provisions in the New 
Will Act that “ no form of attestation shall be necessary,” it has 
been held that a mere subscription of two names without any 
memorandum to show that the parties have subscribed as 
Avitnesses will satisfy the requirements of the statute.^ Again, 
under either Act, any person, even though he be one of the two 
attesting witnesses, may sign for the testator by his direction;* 
and where the draAver of a will, being requested by the testator 
to sign for him, put his own signature to the instrument, this was 
held to be sufficient, as the Act does not say that the signature 
must bear the testator’s name.* The witnesses, however, must 
attest the will, either by their signatures or their marks, and 
probate has been refused Avhen a stranger, at the request of the 
testator, signed for one of the Avitnesses who was unable to Avritc.' 

§ 975. It may be stated, with regard to the incorpoiution of papers 
in wills, that here, as in other documents, a paper imperfect in itself 
may, by clear reference, be so identified with an instrument validly 
executed as to form part of it, and if this be the case, the defect 
of authentication arising from such paper being unattested or 
unexecuted will be cured." Unattested wills and codicils have 


' lu re Amiss, 2 Bobeits., Ec. 11., 116. See .into, § 962. 

® Harrison v. Elvin, 3 Q. B. 117 ; in re Frith, 27 L. J., Pr. & Mat. 
*Cts. 6. See ante, § 962. 

® In re CJhri8t\an, 7 Ec. & Mar. Cas. 265, per Sir H. J. Fust; 2 Boberts., 
Ec. B., ilO, S. C. See in re Trovaniou, 2 Boberts., Ec. B., 311. 

■* Bryan v. White, 2 Boberts., Ec. B., 316. 

^ Smith V. Harris, 1 Boberts., Eo. B. 262; in re Bailey, 1 Curt. 914; 
ante, § 963. 

" In ro Clark, 2 Curt. 329. See also in re Blair, 6 Ec. & Mar. Cas. 528. 

^ In re Cope, 2 Boberts., Ec. B., 336. 

* Countess de Zichy Ferraris v. Marq. of Hertford, 3 Curt. 493, per Sir 
H. J. Fust; in ro Lady Durham, id. 67; in re Dickins, id. 60 ; in re 
' Willerford, id. 77 ; Habergham v, Vincent, 2 Yes. 204 ; in re Edwards, 6 
Ec. is Mar. Cas. 306 ; in re Ash, 1 Deane, Eo. B. 181 ; in re Lady Pem¬ 
broke, id. 182. See an{:o, § 937. 



CHAl*. XVIII.] 


WILLS OF SOLDIERS AND SEAMEN. 


8G9 


thus constantly been set up by subsequent attested codicils which 
have confirmed them.‘ Where, however, a testator at the foot of 
a valid will of 183t3 made two codicils prior to the 1st of January, • 
1838, and five more after that date, the whole seveil being 
unattested, aiid then in 1847 duly executed an eighth codicil on 
a separate paper, which he described as “ a codicil to his will," 
the Court held that the five unattested codicils, which bore date 
after the passing of the New Will Act, were not rendered valid 
by the eighth codicil, as they formed no part of the testator’s will, 
legally and technically speaking.* 

§ 976. With respect to § 11, which excepts from the operation 
of the Act, all wills of personal estate made by “ any soldier being 
in actual military service, or any mariner or seaman being at sea,” 
it has been determined, first, that the word “ soldier” includes all 
officers and common soldiers in the employ of the^East India 
Company, as well as those in her Majesty’s service;* secondly, 
that the privilege, as to soldiers, is confined to such as are actually 
on an expedition;* and consequently that officers quartered with 
their regiments in barracks, or otherwise forming part of a sta¬ 
tionary force, wdiether at home or in the colonies, are not within 
the exception;* thirdly, that the Act applies to seamen in the 
merchant, as well as in the Queen’s service,* and that the purser 
of a man-of-war is included in tlie term “ seamen fourthly, that 
the exception extends to a naval captain on board a Queen’s ship 
in a river, provided he be actually engaged in a naval expedition ;* 
but lastly, that it does not extend to an admiral in command of a 

* Aaron v. Aaron, 3 De Gex & Sm. 476 ; Utterton v, !Qobms, 1 A. & E. 
423; Gordon v. Ld. Reay, 5 Sim. 274 ; Doe v. Evans, 1 0. iSc M. 42 ; 

3 Tyr. 66, S. 0. 

* Haynes v. Hill, 7 Ec. & Mar. Cas, 266. See also Johason v. Ball, 6 
De Gex & Sm. 86. 

* Shearman v. Pyke, cited 3 Cnrt. 539—642. 

* See Herbert ». Herbert, 1 Deane, Ec. R. 10. 

* Drummond v. Parish, 3 Curt. 622, 642 ; in ro Hill, 1 Roberts. 276 ; 
White V. Repton, 3 Curt. 818 ; Bowles v. Jackson, 1 Ec. &; Mar. Cos. 294. 

* In re Milligan, 2 Roberts., Ec. R., 108. 

^ In re Hayes, 9 Curt. 338. 

* In re Admiral Austen, 3 Roberts,, Ec. R., 611. 



870 REVOCATION OP Wn*Ii UNDER STATUTE OF FRAUDS. [PART II. 


fleet in the colonies, who lives with his family on shore at his 
official residence.' 

§ 977.* Under the Statute of Frauds, the exju’ess revocation 
of a will devising freehold lands or tenements, if effected before 
the 1st January, 1838, must ho proved, either by the production 
of some subsequent will or codicil inconsistent with the former, 
or of some other writing declaring the revocation, and signed in 
the presence of three witnesses; or by evidence of burning, tear¬ 
ing, cancelling, or obliterating the will by the testator, or in his 
presence, and by his direction and consent.* It is observabh* 
that this part of the statute requires tliat the instrument of revo¬ 
cation should be signed by the testator in the presence of the 
witnesses, though this was not necessary in executing the will 
itself; but it does not require, as in the execution of a will, that 
the witnesses should sign in the testator’s presence.^ 

§ 978. This statute left the law of Implied revocations untouched; 
and, consequently, a devise of real estate by an unmarried man, 
equally with his will of personaltj^ was, previously to tlic New Will 
Act, revoked by marriage and the birth of a child, whether the 
birth took place in the testator’s lifetime or after his decease.* 
When this rule was first introduced it was thought to be founded 
on an implied intention of the testator to revoke the will in con¬ 
sequence of the altered circumstances of his family, and, conse- 
^quently, the Courts were in the habit of receiving parol evidence 
of his declarations, or of other circumstances tending to show 
vhat his real intention was, and thus to rebut the presumption of 
revocation.* " Moreover, the rule was considered inapplicable, 
unless the will disposed of the whole estate, and left the wife and 


* Lord Euaton v. Lord Hy. Seymour, cited 2 Curt. 339, and recognised 
in Drummond v. Parish, 3 Curt. 630. 

- Gr. Ev., § 273, in part. • 

» 29 Car. 2, c. 3, § 6 ; 7 Will 3, c. 12, § 3, Ir. 

* Onions v. Tyror, 1 P. Wms. 343. 

* Overbury v. Overbury, 2 Show. 242 ; Christopher ■». Christopher, 4 
Burr. 2171 n., 2182 n. ; Doe v. Lancashire, 6 T. B. 49. 

* See Fox v. Marston, 1 Curt. 494; Johnston v. Johnston, 1 Phillim. 
447, 469, 473. 
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child entirely -without provision.* Subsequently, other vie-ws were 
entertained; the doctrine of implied intention was rejected; and 
the rule was declared to he the consequence of a condition tacitly« 
annexed by law to the execution of a will, that, in the event of the 
testator’s subsequent marriage and the birth of a child, the will 
should ipso facto become void.® No evidence of intention was 
therefore admissible to rebut the revocation, and keep the instru¬ 
ment alive, and the question of provision or of non-provision for 
the wife and child became wholly immaterial.* This doctrine, in 
the few cases to which it can still apply, is now undoubted law, 
every will being regarded as absolutely revoked when the testator 
has subsequently married and had issue.^ 

§ 5)79. Returning to the acts of revocation mentioned by the 
statute, it is not intended to discuss them at any length, because 
the new system having now been in operation for a considerable 
number of years, it is not probable that questions relating to 
the revocation of wills under the old system will in future often be 
raised. Two cases, however, may be noticed, which strikingly 
illustrate the defects of the former law. A testator, much under 
the influence of his niece, who lived with him as housekeeper, left 
her by his will some freehold and copyhold estates. The parties 
frequently quarrelled, and on one occasion, when irritated, the 
testator threw the will upon the fire, but the devisee rescued it 
without his knowledge, at which he expressed his displeasure 
when informed of it. The envelope was partially burnt, but the 
will itself was not so much as singed. The devisee kept it till' 

after the testator’s death, when two actions of ejectment were 

__ ___ _ ____ _ _ ____ _ • 

^ ILcnebel v. Scrafton, 2 East, 63^ 541 ; Brady e. Cq^iitt, 1 Doug. 39, 
40 ; Ex parte Lord Ilcliester, 7 Ves. 348. 

® Marston v. Eoe d. Fox, 8 A. 4; E. 14. In this case, which wa.s decided 
by all the judges, except Lord Denman, Tindal, 0. J., thus lays down the 
law :—In the case of the will of an unmarried man having no children by 
a former marriage, whereby he doviaea jjway the whole of his property which 
ho has at the time of making his will, and leaves no provision for any child 
of the marriage, the law annexes the tacit condition that subsequent marriage 
and the birth of a child operates as a revocation.” p. 60. See also Israeli 
V. Bobson, 2 Moo. P. C. R. 61, 63, 64 ; Walker v. Walker, 2 Curt. 864 ; 
Matson v. Magrath, 1 Roberts. 680. “ See cases in last note. 

-* In re Cady wold, in Ct. of Prob., per Sir Q. Cresswell, 2nd March, 
1868, MS. 
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brought against her by the, son-and-heir of the testator. In the 
first, by which the lessor of the plaintiff sought to recover the 
• freehold property, the Court held that there had been no revo¬ 
cation oufficient to satisfy the Statute of Frauds, which rendered 
necessary a burning of the will itself, at least to feome extent; ‘ 
but in the second, which related to the copyhold estate, and which, 
consequently, was not governed by the statute, the revocation was 
adjudged to be complete, because the revocation at common 
law only required evidence of intention, and such evidence might 
be found in an imperfect act, or a mere attempt.* The result, 
of course, was, that the lessor of the plaintiff failed in the first 
case, but succeeded in the last. 

§ 980. A law that could warrant decisions thus flagrantly incon¬ 
sistent was in no slight want of aijaendment; and the New Will 
Act, by placing the revocation of aU wills on the same footing, has 
effectually remedied this particular evil. The Act further pro¬ 
vides, with respect to revocation, “ that every will made by a man 
or woman shall be revoked by his or her marriage, except a will 
made in exercise of a power of appointment, when the real or 
personal estate thereby appointed would not, in default of such 
appointment, pass to his or her heir, customary heir, executor 
or administrator, or the person entitled, as his or her next of kin, 
under the Statute of Distributions; ” * and that no will shall be 
revoked by any presumption of an intention, on the ground of an 
alteration in circumstances ; V * and “ that no will, or codicil, or 
any part thereof shall be revoked otherwise than as aforesaid, or 
by another will or codicil executed in manner hereinbefore 
required,* or by some writing declaring an intention to revoke the 
same, and exechted in the maniftr in which a will is hereinbefore 
required to be executed, or by the burning, tearing, or. otherwise 
destroying the same by the testator, or by some person in his 
presence, and by his direction, with the intention of revoking 
the same.” * ' 

* Doe V. Harris, 6 A. & E. 209 ; 1 N. & P, 405, S. C. 

’ Doe V. Harris, 8 A «Se E. 1, 12. 

“ 7 Wia 4 & 1 Viet., c. 26, § 18. 

^ § ^9. » Ante, § 964. 


'■ § 20. 
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§ 981. In order to revoke a formor will by a later one, no 
revocation clause is necessary; but any paper duly executed, by 
which the testator disposes of his whole property, is a revocation ' 
in toto of all previous wills. This doctrine has been held appli¬ 
cable, even where the last testamentary paper contained no 
appointment of executors; ‘ and in one case, where a testator by his 
“ last will," in which executors were appointed, disposed of part 
of his personalty, a former will was held to be revoked, though it 
contained provisions not wholly inconsistent with the later instru¬ 
ment.* Little weight however can now be attached to this decision; 
for, in the first place, it appears clear that the phrase “ last wiU ” 
will simply be regarded as one of form;* and next, it must be borne 
in mind, that according to a maxim, which has recently received 
the solemn sanction of the Court of last resort, a former will 
cannot be revoked by one of later date, unless the later in¬ 
strument contains a clause of express revocation, or unless the 
two wills are incapable of standing together.* The onus of estab¬ 
lishing the revocation lies on the party who impeaches the first 
will; and no inference in his favour can be drawn from the mere 
fact that the later instrument contains equivocal expressions, or 
that the legacies bequeathed by it are partially inconsistent witli 
prior testamentary dispositions.* Where a jury found that a 
second will, which was not produced, contained a different dis¬ 
position of real estate from a former one, “ but in what particulars 
is unknown,” the House of Lords, on writ of error, decided that 
the first will was not "revoked, so as to let in the title of the heir 
at law.* In another case, where a testator, many years after 
making a will of personal property, executed another paper,^ 

* Honfrey v. Henfrey, 4 Moo. P. 29 ; 2 Curt, 468, S. C,, in court 

below. 

* Plenty v. West, 1 Roberts. 264. See also S, C. in Chancery, before 
RomiUy, M, R, 22 L. J., Ch., 186. 

® Stoddart v. Grant, 1 Macq. Sc. Caa., H. of L., 171, per Lord Truro ; 
Freeman v. Freeman, 5 Do Gex, M. Gprd. 704. 

* Stoddart v. Grant, 1 Macq. Sc. Cas., H. of L., 163. 

* Id. See also Doe d. Hearle v. Hicks, 1 Cl. & Fin. 20 ; Doe t». Ward, 
18 Q. B. 197 ; Williams v. Erans, IE. B. 727; Freeman v. Freeman, 
23 L. J., Ch,, 838 ; 1 Kay, 479 ; 6 De Gex, M. & Gord. 704, S. C. 

* Goodright v. Harwood, 2 Wm. Bl. 937 ; 3 Wils. 497, S. C. See 
Thomas e. Evans, 2 East, 488; Brown v. Brown, 4 Jur., N. S., 163, Q. B. ; 
in re Bro^vn, 30 Law Times, 363, Ob. of Prob. 
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which was proved to have' commenced with the words, “ This is 
the last will and testament,'’ but its furtlier contents were utterly 
* unknowjp, and after the testator’s death it was not forthcoming, 
tlie juflici^ committee of the privy council held that the prior 
will remained unrevoked, and was entitled to probate.* It would 
seem also that the re-execution of a will, even though it contain 
a clause of revocation, will not in general be deemed to have 
revoked any of its codicils; for, unless the contrary appear to 
have been the intention of the testator, the Court of Probate 
will hold, that all the codicils have been republished by the re- 
ex^cution of the principal instrument.® 

§ 983. With respect to tlie revocation of a will by its destruc¬ 
tion, it should be observed that a testator cannot, under the Act 
of Victoria, revoke his will by authorising any person to destroy 
it out of Jus presence; and it follows as a corollary from.this 
proposition, that he has no power to make his will contingent, by 
giving authority even by the will itself to any person to destroy it 
after his death.* 

§ 983. It is difficult to fix a priori what extent of burning or 
tearing will amount to the revocation of a will under the Act of 
Victoria or the Statute of h’rauds. It is clear that under neither 
statute will the revocation be complete, unless the act of spoliation 
be deliberately done upon tlie instrument, aniino revocandi.^ This 
is expressly rendered necessary by the New Will Act,* and was 
impliedly required by the statute of Charles.' It is further clear, 
,on general principle, that the declarations of the testator, accom¬ 
panying the act of spoliation, will be admissible in evidence as 
explanatory of his intention.' ®Still the question remains. Must 
there be a total or substantial burning or tearing of the writing 
itself, or will the revocation be complete, if the testator, intending 

* Cutto V. Gilbert, 9 Moo. P. C. R. 131. , 

- Wade t;. Nazer, 6 Ec. & Mar. Cas. 46. 

^ Stockwell V. Bitherdon, 6 Eo. & Mar. Cas. 409, 414, per Sir H. J.Fusst. 

* Seo in ro Cockayne, 1 Deane, Ec. R. 177. 

* Ante, § 980. 

* Bibb «. Thomas, 2 Wm. Bl. 1044. 

' Dan V. Brown, 4 Cowen, 490; Clarke v. Scripps, 2 Roberts. 568, 
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to revoke, tears or burns a portion «f the paper on which the 
will is written, but does not destroy or deface any part of the 
writing?* In an old case, the testator having given the will 
“ something of a rip with his hands, and having torn it* so as 
almost to tear'a bit off,” rumpled it up and threw it into the fire, 
but a by-stander saved it without his knowledge, before, as it 
seems, it was at all burnt; the Comi held that the revocation was 
complete; ’ and a similar decision has been come to in America, 
where a testator had torn off a superfluous seal.’ However, it has 
since been doubted whether the proof given in the English case 
was suflicient to satisfy the statute '* and where a testator being 
angry with the devisee, began to tear his will, and had actually 
tom it into four pieces before he was pacified; but afterwards he 
fitted together, and put by, the several pieces, saying ho was glad 
it was no worse; the Court refused to disturb a verdict, by which 
the jury had found that the act of cancellation was incomplete, 
as the testator, had he not been stopped, would have gone 
further in the process of destruction.* The cutting out the sig¬ 
nature by the testator has been held to effect a revocation of the 
will, if not under the word “ tearing,” at least under the terms 
or otherwise destroying the same.” ® Where, however, a will 
was found in a mutilated state, being both torn and cut, but the 
signatures of the testator and the attesting witnesses remained 
uninjured, the Court, guided by the peculiar nature of the muti¬ 
lations, held, in the absence of any extrinsic evidence, that the 
instrument was not revoked.’ 

§ 984. The Act of Victoria, unlike the Statute of Frauds,, 
omits all mention of “ cancelling ” as one of the modes of 
revoking a will; and with respect to obliterating, it enacts, in 
§ 31, “ that no obliteration, or interlineation, or other alteration 
made in any will after the execution thereof, shall be valid or 

‘ See Doe r. H^s, 6 A. & E. 216—218 ; 1 N. & P. 405, S. C. 

2 Bibb Thomas, 2 Win. Bl. 1043. - 

’ Avery v. Pixloy, 4 Ma.sa. 462. 

* Doe V. Harris, 6 A. & E. 216, per Lord Denman. 

* Doe V. Perkes, 3 B. & A. 489. * Hobbs v. Knight, 1 Curt. 768. 

' Clarke v. Scripps, 2 Roberts., Ec. R., 663, per Sir Jolm Dodson. 
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have any effect, except so far as the words or effect of the 
will before such alteration shall not be apparent, unless such 
alteration shall be executed in like manner as hereinbefore is 
required for the execution of the will; ‘ but the will, with such 
alteration as part thereof, shall be deemed to be duly executed, if 
tlie signature of the testator and the subscription of the witnesses 
be made in the margin, or on some other part of the will, opposite 
or near to such alteration, or at the foot or end of, or opposite to, 
a memorandum referring to such alteration, and written at the 
end or some other part of the will.” The word “ apparent ” here 
used, does not mean what is capable of being made apparent by 
extrinsic evidence, but simply applies to what is apparent on the 
face of tlie instrument; and, consequently, if a testator entirely 
obliterates any part of the will, animo revocandi, this must still 
operate as a revocation of tliat part, and no evidence dehors the 
will can be received, in order to show how the defaced passage 
originally stood.’ So, it would seem that the erasure by the 
testator of his own signature, or of the signature of either or 
both of the witnesses, if done animo revocandi, would amount to 
a revocation of the whole will, and would in fact be tantamount to 
its actual destruction.* It has already been shown while treating 
of the law of presumptions,’ that in the absence of any direct 
evidence, the law will presume that any alteration or erasure in a 
will was made after its execution; and, consequently, the Courts 
will grant a probate of the will in its original fonn.* 

I 985. It has further been determined, notwithstanding the 
, language of § 34,* that the provisions of the New Will Act, with 
respect to the revocation or alteration of wills, apply equally to 
all wills, whether executed befo?e or after the 1st of January 1838, 
provided the act of assumed revocation has been done, or the 

alteration has been made, after that date.' Although § 21, cited 

_ ^ _ _ __ __ • . 

' See ante, § 964. • 

’ Townley v. Watson, 3 Curt. 761, 764, 768, 769 ; Q Ec. «b Mar. Caa. 
17, S. C. 

* Hobbs V. Knight, 1 Curt. 780,781, per Sir H. J. Fust. ♦ Ante, § ] 34. 

s Cooper V. Bockett, 4 Moore, P. C. B. 419 ; 4 Ec. & Mar. Cas. 685, 
S. C. ; Greville v. l^loe, 7 Moo. P. C. R. 320. * See ante, § 964. 

^ Hobbs V. Knight, 1 Curt. 768, 774—776 ; Countess de Zichy Fen-aris 
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above/ does not expressly state, that to cjBFect a revocation of the 
will or of any part of it, the erasure or obliteration must be made 
with that intention, yet the Court has held that here, as under 
the Statute of Frauds, the animus revocandi is indispensable; 
and therefore, "where a testator had erased the amount ot a legacy, 
and had inserted a smaller sum, but the alteration took no effect, 
as it had not been duly executed, the Court decreed probate of 
the will in its original form, since it was clear that the testator 
intended only a substitution, and not a revocation, of the bequests 
altered.* What the testator in such a case is considered to 
have intended, is a complex act, to undo a previous gift, for the 
purpose of making another gift in its place. If the latter 
branch of his intention cannot be. effected, no sufficient reason 
exists for believing that he meant to vary the former gift at all, 
and the erasure is treated as an act done by mere mistake, sine 
animo cancellandi.* 

§ 986. With respect to the revival of wills, the statute of 
Victoria enacts, that “no will or codicil, or any part thereof, 
which shall be in any manner revoked, shall be revived otherwise 
than by tlie re-execution thereof, or by a codicil executed in 
manner hereinbefore required, and showing an intention to revive 
Uie same;^ and when any will or codicil which shall be partly 
revoked, and afterwards wholly revoked, shall be revived, such 
revival shall not extend to so much thereof as shall have been 
revoked before the revocation of the whole thereof, unless an 
intention to the contrary shall be shown.”* Thus, the destruction 
of the revoking instrument is no longer sulSioient to revive a 


V. Marq, of Hertford, 3 Curt. 468; Brooke v. Kent, 3 Moore, P. C. R. 
334 ; 2 Curt. 343, S. C. nom. in re Brooke ; Croker v. Marq, of Hertford, 
4 Moore, P. C. R. 339 ; Andrews v. Turner, 3 Q. B. 177. 

* Ante, ,§ 984. 

'* Brooke v. Kent, 3 Moore, P. C. Q. 334, 349, 350 ; Burtenshaw v. 
Gilbert, 1 Cowp. 62, per Lord Mansfield; Onions ». Tyrer, 1 P. Wms. 
343 ; in re Cockayne, 1 Deane, Ec. K 177. 

’ Locke fl. James, 11 M. <k W. 901, 910, 911, per Parke, B. See 
Tapper v. Tupper, 1 Kay «fc J. 666. 

* See, in re Harker, 7 Eo. tk Mar, Cas. 44. 

® 7 WiU. 4 Ji 1 Viet., c. 26, § 22. See Andrews v. Turner, 3 Q. B. 177. 
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former will;’ and the qRestion of revival or non-revival from 
this cause, which under the old system was made to depend on 
the intention of the testator, as gathered from the circumstances 
of each particular case,* can never again arise, excepting in the 
event of a second will having been revoked before Jan. 1st, 1838. 

§ 987. The next important statute, to which it is necessary to 
refer, is the one generally known as Lord Tcnterden’s Act.* 
The first section, which has already been set out and partially 
discussed in the Chapter On Admissions* provides generally,— 
when read in connexion with § 13 of the Mercantile Marine Act,* 
1856,—that in actions grounded on simple contract, no case shall 
be taken out of the Statute of Limitations, except by acknoio- 
ledgment ox promise in icritiny to be signed hy the party cliargeahle 
thereby, or by his authorised agent, or by part payment.* Con¬ 
sidering the endless variety of language in which acknowledg¬ 
ments of debts may be couched, it is obviously impossible to lay 
down distinct rules of interpretation, by following whieh the 
Court* will be enabled to arrive at a sound decision in each 
paiiicular case. Much must, under any circumstances, be left to 
discretion; yet still that discretion may be materially guided by 
attending to the following propositions, which appear to be 
warranted by the most recent decisions. First, the Legislature, 
in passing the Act, did not intend to alter the legal construction 
to be put upon acknowledgments or promises made by defendants, 
but merely required a difierent mode of proof; substituting the 
certain evidence of a writing signed by the party chargeable, 
instead of the insecure and precarious testimony to be derived 
from the memory of witnesses.” The inquiry, therefore, whether 

* Major V. Williams, 3 Curt. 432; Brown v. Brown, 4 .Fur., S., 163, 
Q. B. ; in ro Brown, 30 Law Times, 3^3, Ct. of Prob. 

® James v. Cohen, 3 Curt. 782, per 8ir H. J. Fust, citing Usticko «. 
Bawden, 2 Add. 126. , “9 Geo. 4, c. 14. 

* Ante, § 675. See also § 637. 

* 19 «fe 20 Viet., c. 97, § 13, cited ante, § 676. 

* The same law prevails in Ireland; 16 <fe 17 Viet., c. 113, § 24, as 
amended by 19 & 20 Viet., c. 97, § 13. 

* That this is a question for the Court, and not for the jury, see ante, § 36, 

* See Spollon v. Magan, 1 Ir. Law R., N. S., 700, per Monahan, 0. J. 
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in a given case the written document ^mounts to an acknowledg¬ 
ment or promise, is no other than whether the same words, if 
proved before the statute to have been spoken by the defendant, 
would have had a similar operation.' Secondly, in order to take 
a case out of the operation of the statute, the written and signed 
acknowledgment must amount either to an express promise to 
pay the debt, or to a clear and unqualified admission of a still 
subsisting liability, from which a promise to pay on request will 
be implied by law.* Thirdly, a conditional promisCt in the absence 
of proof of the fulfilment of the condition, will not sufiice; but if 
such proof be afforded, the promise, whether express or implied, 
will be converted into an absolute one, and as such will support 
a declaration avening a promise to pay on request.* In the case 
of a conditional promise the statute begins to run, not from the 
date of the promise, but from the time when the condition is 
fulfilled.* 

t 

§ 088. Fourthly, since a mere acknowledgment of a debt, whicli 
does not amount in law to an implied promise to pay, will not 
take the case out of the Statute of Limitations, it would seem on 
principle to follow,—though several authorities throw much doubt 
on the subject,*—that an admission to a stranger that a sum is due 

' Haydon v. Williams, 7 Bing. 166, 167, per Tindal, C. J. ; 4 M. & P. 
811, S. C. 

“ Morrell r. Frith, 3 M. & W. 405, per Parke, B. ; Bucket v. Church, 9 
C. «fe P. 212, per id. ; Tanner v. Smaiii, 6 B. & C. 609, per Lord Tenterdeu ; 
Smith i’. Thorne, 21 L. J., Q. B., 199 ; 18 Q. B. 134, S. C. ; Goato r. 
Goatc, 1 H. & N. 29 ; Brigstocko v. Smith, 1 Cr. Mee. 486, per Bayley, 
J. ; Hart v. Preudergast, 14 M. & W. 741, 746, 746. In this case* 
Mderson, B., questioned Gardner t>. M‘Mahon, 3 Q. B. 561; 2 G. & D. 
693, S. C. In Prance r. Sympson, 1 Kay, 678, Wood, V. C,, held that 
the statute was ousted by a written acknowledgment that an account was 
ponding, coupled with a promise to P»y the balance, if any should be found 
due from the writer. See Hughes r. Paramore, 24 L. J., Ch., 681; 7 De 
Gex, M. & Gord. 229, S. C. 

* Humphreys0. Jones, 14M.ifcW. 1, 3; Harte.Prcndergast, id. 746,746. 

Waters v. E.*of Thanet, 2 Q. B. 767 ; Maunsell v. Hedger, 2 Ir. Law 
R, N. S., 88. 

See Olark v. Hooper, 10 Bing. 481, per Tindal, 0. J., and Park, J. ; 4 
M. «b Scott, 353, S. 0. ; Eicke v. Nokes, 1 M. & Bob. 369, per Tindal, 
C. J. ; Peters v. Brown, 4 Esp. 46, per Lord Kenyon ; Smith r. Poole, 12 
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will not suffice;' but the.question is still undecided, whether 
an acknowledgment by the maker of a promissory note to the 
payee, of the existence of a debt due thereon, can be made avail¬ 
able toi defeat the Statute of Limitations by a subsequent holder 
of the note, as amounting to a promise to pay the Bote according 
to its tenor and effect, that is, to the payee or his order.* Fifthly, 
a general written promise to pay, not specifying any amount, 
or an absolute admission of some debt being due, is sufficient, 
and the amount may be ascertained by extrinsic evidence; but 
if no proof be given on this head, the plaintiff will be entitled 
merely to nominal damages.* Sixthly, the promise or acknowledg¬ 
ment in writing need not specify either the person to whom, or the 
time when, it was made, but both these points may be established 
by parol evidence.* Seventhly, even an infant, by giving a 
written acknowledgment of a debt due for necessaries, will take 
the debt out of the statute.* Eighthly, the promise, acknowledg¬ 
ment, or patt payment, must be made before action brought, since 
they severally bar the statute, not as was formerly supposed, 
upon the ground of their rebutting the presumption of payment, 
but because they amount to a new promise.* Lastly, the promise 

Sim. 17; Spollan v. Magan, 1 Ir. Law R., N. S., C91 ; McCarthy v. 
0‘Brion, 2 Ir. Law R. 07 j Morrogh v. Power, 6 id. 494. 

' Grenfell v. Girdlcstone, 2 You. & Coll., Ex. R., 676, per Alderson, B. 
See post, 1004. 

- Cripps V, Davis, 12 M. & W. 169 ; Mountsteplien v. Brooke, 3 B. «fc 
A. 141. 

* Spong V. Wright, 9 M, d; W. 633, per Aldcrsoo, B. ; Lechmero v. 
Fletcher, 1 Cr. & Mee. 623 ; 3 Tyr. 460, S. C. ; Choslyn v. Dalby, 4 You. 
& Coll., Ex. R., 238 ; Waller v. Lacy, 1 M. & Gr. 64, 71 ; 8 Dowl. 663 ; 
‘1 Scott, N. R. 186, S. C. ; Dickinson v. Hatfield, 1 M. & Rob. 141, per 
Lord Tcnterden; 6 C. & P. 46, S. C. ; Bewley v. Power, Haynes tb Jon., 
Ex. R. It., 368 ; ShickCmell v. Hotham, 1 Kay, 669. These cases over¬ 
rule the dicta of the Court in Kennott v. Milbank, 8 Bing. 38. See 
Hartley V. Wharton, 11 A. & E. 934 ; 9 P. <bD. 629, S. C. ; post, § 1004 ; 
and ante, § 936. 

* Hartley v. Wharton, 11 A. <b hi- 934 ; 3 P. <b D. 629, S. C.; Edmunds 
V. Downes, 2 Cr. & Meo. 469 ; 4 Tyr. 173, S. C. See Lobb v. Stanley, 3 
Q. B. 674. 

‘ Williams v. Smith, 24 L. J., Q. B., 62 ; S. C. nom. Willins v. Smith, 4 
E. & B. 180. See post, § 997. 

* Bateman v. Finder, 3 Q. B. 674, overruling Yea «. Fouraker, 2 Burr. 
1099. 
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proved, whether express or implied, must correspond with that 
laid in the declaration;' and therefore, an acknowledgment made 
to or by an executor or administrator will not support' a count 
laying the promise to or by the testator or intestate ;* ^d 'where 
an action was brought against a man and his wife and a third 
person, on a joint note made by the third person and the lady 
before her marriage, an acknowledgment by the third person after 
the marriage of the lady, was held not to support an issue joined 
on the Statute of Limitations, the promise laid in the declaration 
being by the third person and the lady before her marriage.* 

§989, In accordance with the second and third rules stated 
above, letters, in substance as follows, have been held insufficient, 
as not amounting to unqualified acknowledgments. “ I intend to 
pay A.’s claim if allowed time; if I am proceeded against, any 
exertion of mine will be rendered abortive;”^—“I have been 
expecting to be able to give a satisfactory reply to your applica¬ 
tion respecting B.’s demand against me. I will call upon you 
to-morrow on the matter;”®—“I will have nothing to do with 
your claim; you can make me a bankrupt, but I had rather go to 
gaol than pay you —“ I owe the money, but I will never pay 
it; ” ^—“ I admit as executor your claim on the estate, and think 
it just, but I am compelled to refuse payment as the legatees 
object;”*—“ I will not fail to meet you on fair terms, and hope, 
within perhaps a week, to be able to pay you at all events a 
portion of the debt, when we shall settle about the liquidation 
of the balance;”*—“I send you an account of some debts due 
-- ^ - 

' Tanner v. Smart, 6 B. & C. 608, 609, per Lord Tonterden ; Crippa v. 
Davis, 12 M. & W. lOlT, per Parke, B. • 

* Sarell v. 'Wino, 3 East, 409 ; Browning v. Paris, 6 M. & W. 120, per 

Parke, B. ; Tanner v. Smart, 6 B. 608, 609. 

=» Pittam V. Foster, 1 B. & C. 248 ; 2 D. & B. 363, S. C. ; Neve v. 
Holknds, 18 Q. B. 262. 

* Fearn v. Lewis, 6 Bing. 349 ; 1 M. 4; P. 1, S. 0. 

* Morrell ». Frith, 3 M. & W. 402 ; 8 C. & P. 246, S. C. ; Hanulton 

1 ). Terry, 11 Com. B. 964 ; Cawley v. Fumell, 12 Com. B. 291. 

* Linsell v. Bonsor, 2 Bing. N. C. 241; 2 Scott, 399, S. C. 

^ A’Court V. Cross, 3 Bing. 329. 

* Briggs V. Wilson, 6 De Gex, M. is Gord. 12, 21. 

Hart V. Prendergast, 14 M. W. 741 ; Smith v. Thorne, 21 L. J., Q. 

3 h 
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to me; collect them, and pay yourself, and you and I shall then 
be clear;”'—“Arrangements have been made to enable me to 
discharge your debt; funds have been appointed for that purpose, 
of which is trustee, and to him I refer you for further informa¬ 
tion; ”*—“Send me in any demand 3 ^ou have to'make on me, 
and, if just, I shall not give you the trouble of going to law; ”"— 
“ I will not pay your demand, for it is of more than six years’ 
standing.” * 

§ 990. So, the following couditional achioioledgmenU have 
been deemed insufficient, in the absence of proof that the 
condition has been fulfilled;—“ I cannot pay the debt now, 
but I will as soon as I can; ” *—“ We are waiting a remittance 
from Liverpool against beef we sent to sell; when it comes, 
we shall send you the amount of the bill;”* — “I shall bo 
most hapjiy to. pay you principal and interest as soon as 
convenient.” * 

§ 991. On the other hand, cases have been taken out of the 
operation of the statute, when the letters, in substance, contained 
such expressions as the following :—“ I can never bo hai)py till 1 
have paid you ; 3 'our account is correct, and would that I were 
now going to inclose the amount;”"—“I wish I could compl 3 ' 
with your request, for I am anxious to pay your bill. I hope that 
out of the present harvest it will be paid; if not, the concern 

B., 199 ; 18 Q. B. 134, 8. C. ; Rackham v. Maniott, 1 11. N. 234 ; 2 
, H. N. 196, S. e. in Ex. Ch. • 

* Routledge v. Ramsay, 8 A. E. 221 ; 3 N. & P. 319, S. 0. 

2 Whippy V. Hillary, 3 B. & Ad. 399 ; 6 C. & P. 209, S. C. This case 
overrules Baillie d. Lord luchiquin, 1 Esp. 436, as the Court admitted in 
Routlodge V. Ramsay, 8 A. & E. 223,^24. 

^ Spong u Wright, 9 M. ds W. 629. 

* Brigstocke v. Smith, 1 Cr. & Mec. 483 ; 2 Tyr. 446, S. C. ; Coltuian 

0 . Marsh, 3 Taunt. 380. • 

® Tanner v. Smart, 6 B. «fc 0. 603 ; 9 D. & R. 549, S. C. ; Haydon v. 
Williams, 7 Bing. 167, per Tindal, C. J. ; Ayton ». Bolt, 4 Bing. 106 ; 
Gould V. Shirley, 2 M. di P. 581. 

* Hodgens v. Graham, 1 Ale. & Nap. 49. 

^ Edmunds v. Downes, 2 Cr. ifc Moo. 469; 4 Tyr. 173, S. C. 

** Dodson V. Mackey, 8 A. d; E. 226, n. ; 4 N. d; M. 327, S. C. 
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must be broken up to meet it;”*—“.I am in your debt, and will 
not avail myself of the statute; but we do not agree as to the 
amount, and until this be ascertained I cannot move a step 
towards giving you satisfaction, and doing justice to my other 
creditors; ” Your bill does not sufficiently specify the work 
done, and I shall feel obliged if you will more particularly explain 
it. I will settle your amount immediately, but being at a distance, 
I want everything explicit. Tell H. to send me the agreements, 
and I will return them by the first post with instructions to pay, 
if correct; "*—“Your demand is not just; I am not in your debt 
anything like 90Z.; I will settle the difference when we meet;”* 
—“ I have received your letter ” [which stated that some items in 
the bill sent with it were of more than six years’ standing]; 
“ P. will attend for me to tax your costs, and one will then know 
what to pay, the otlier what to receive ; ” ‘—“ I send you my 
account, leaving a blank for your counter demand on me, and beg 
that you will favour me with the balance; ” ®—“ I will at any time 
pay my proportion of the joint debt; ”'—“ I cannot comply with 
your request yet; the best way for you will be to send me the bill 
you hold, and draw another for 30Z., the balance of your money.” * 

§ 90S. In order to take a case out of the Statute of Limitations 

' Bird V. Ganimon, 3 Biog. N. 0. 883 ; 6 Scott, 213, S. C. ; Martin t<. 
Geoghegan, 13 Ir. Law R* 403. 

* Gardner v. M‘Mahou, 3Q. B. 5G1 ; 2 G. <!k Bav. 593, S. C. This case 
was questioned by Aldcrsou, B., in Hart v. Prendergast, 14 M. & W. 746 ; 
See Bewloy v. Power, Hayes Jon., Ex. Ir., 368 ; Prance v. Sympson, 1 
Kay, 678, cited ante, p. 879i||n. 2. 

•'* Sidwell V. Mason, 2 H. N. 306. * 

^ Colledgo t>. Horn, 3 Bing. 119 ; 10 Moore, 431, S, C. ; Edmonds 
V. Goater, 15 Bcav. 415. ^ 

* Murphy v. Meredith, 6 Ir. Law R. 120. Held, that this was not a 
conditional acknowledgment, on which the plaintiff could only recover on 
proof of taxation of costs. 

* Waller «. Lacy, 1 M. & Gr. 64 ; 1 ,Scott, N. B. 186 ; 8 Bowl 663, 
S. C. ; Williams v. Griffith, 3 Ex. B. 335. 

“ Lechmere u. Fletcher, 1 Cr. & Mee. 623 ; 3 Tyr. 460, S. C. 

" Babbs V. Humphries, 10 Bing. 446. See also Evans v. Simon, 9 Ex. 
B. 282 ; Gollis v. Stack, 1 H. & N. 605. The older authorities are not 
here referred to, as few of them are law. They will be found noticed in 2 
St. Ev. 662—667, and in Boscoe, Ev. 318-—321. 

3 I. 2 



884 


» 

I’AET PAYMENT—LOED TENTEEDEN S ACT. 


[PAET II. 


by a pa/rt payment, it is not necessary that at the time of the 
payment, the exact amount remaining due should be distinctly 
ascertained.' Still, it must appear that the payment was made, 
not oiily pn account of a debt, but on account of the debt for 
which the action is brought; and therefore, if there’ be two undis¬ 
puted but entirely separate debts, a part payment within six years, 
not specifically appropriated, will not, as it seems, bar the statute 
as to either.® Moreover, it must appear that the payment was 
made in part discharge of the debt declared on; for the meaning 
of pai't payment is not the naked fact of payment of a sum 
of money, but payment of a smaller on account of a greater 
sum, due from the person making the payment to him to whom 
it is made; which part payment implies an admission of such 
greater sum being then due, and a promise to pay it.* The 
circumstances, too, must be such as to warrant the jury in infer¬ 
ring a promise j;o pay; and therefore, if part payment be accom¬ 
panied by a positive refusal to pay the remainder, it will not 
take the case out of the statute, though the debtor admits that 
the remainder is due.* The reason why the elFect of such 
payment is left untouched by Lord Tenterden’s Act appears to 
be, that it is an admission evidenced by an act, and as such not 
so liable to misinterpretation or mistake as a mere acknowledg¬ 
ment by words* 

§ 993. It has been urged that, on the same ground, the sale 
and delivery of goods, which, equally with the payment of money, 
are acts done, should be exempted from the operation of Lord 
, Tenterden’s Act; but the answer is thS, however this may be in 
theory, the statute in fact contains no exception in favour of the 
sale or delivery of goods. These acts, therefore, are not sufficient 

> Walker o. Butler, 25 L. J., Q. B., 377 ; 6 E. & B. 606, S. C. 

^ Bum V. Boulton, 2 Com. B. 476. But boo Walker v. Butler, 6 E. 4; 
B. 509—511. See also Naah v. Hodgson, cited post, § 994. 

® Tippets V. Heane, 1 0. M. <fc R. 262; 4 Tyr. 772,, S. 0. ; Waters v. 
Tompkins, 2 0. M. (b R. 723; Tyr. & Gr. 137, S. 0. ; Waugh v. Cope, 6 
M. & W. 824, 829. See Worthington v. Grimsditch, 7 Q. B. 479. 

* Wainman v. Kynman, 1 Ex. R. 118. See ante, § 678. 

' Waters v. Tompkins, 2 C. M. & R. 726, per Parke, B. ; Bodger v. 
Arch, 10 Ex. R. 340, per id. 
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to take a case out of the Statute of Limitations, unless done 
under circumstances which would render the delivery equivalent 
to payment;* as, for instance, if the parties were expressly to* 
agree that goods delivered by the one should be takeiv’by the 
other in part' payment of the debt.’ In such a case the statute 
would be barred, for the Legislature never intended that the “ part 
payment” should necessarily be in actual money, but it will 
suffice if it be made in any mode which the parties agree shall 
be treated as equivalent to a money payment.’ 

§ 994. Neither will the existence of items within six years in 
an open account, operate to take the previous portion of the 
account out of the Statute of Limitations, but there must be an 
actual part payment in cash, or something equivalent to it.* 
Moreover, if in a continuous account some items have accrued 
before, and others within, the six years, the mere payment of a 
sum by the debtor, without any evidence of an appropriation on 
his part, or of an intention to apply such sum in part discharge of 
the earlier items, will not have the effect of exempting them from 
the operation of the Statute of Limitations; though, in such 
case, the creditor may at any time apply the payment to the debts 
that have been due for a longer period than six years.* Where a 
party had been the maker of tliree promissory notes, two of which 
were barred by the Statute, but the other was not barred, a 
payment made by him on account of interest generally was 
attributed exclusively to the note which was not barred,* It has 

' Cottam V. Partridge, 4^. «fe Gr. 271, 287—289, 291—293 ; 4 Scott, 
N. K 819, S. 0. ; overruling Catling v. Skoulding, 6 T. R. 189, as only 
applicable to tho state of the law previous to the passing of Lord Teuterden’s 
Act. See also Williams v. Griffiths, 2 C. M. B. 46, 47, per Parke, B. 

^ Hart V. Nash, 2 C. M. R. 337 ; Hooper v. Stephens, 4 A. <k E. 71; 
7 C. (k P. 260, S. C. ; Blair v. Ormond, 17 Q. B. 434, 435. See Hughes 
V. Paramoro, 24 L, J., Ch., 681 ; 7 De Gex, M. <b Gord. 229, S. C. 

® Bodger v. Arch, 10 Ex. R. 333, 340, per Parke, B. 

* Cottam V, Partridge, 4 M. & Gr. 271 ; 4 Scott, N. R. 819, S. C. ; 
Williams v. Griffiths, 2 C. M. «b R. 45 ; 5 Tyr. 748, S, C.; Mills v. Fowkes, 
5 Bing. N. C. 455 ; 7 Scott, 444, S. C. ; Waller v. Lacy, 1 M. ^ Gr. 54, 
76 ; 1 Scott, N. R. 186, S. C. ; Williams v. Griffith, 3 Ex. R. 336. 

‘ Mills «. Fowkes, 6 Bing. N. C. 466 ; 7 Scott, 444, S. C. 

* Nosh V. Hodgson, 26 L. J., Ch., 186; 6 De Gex, M. & Gord. 474, 
S. C. ; reveraing decision of Wood, V. C., reported in 1 Kay, 660. 
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been held in one case, thatr the going through an account with 
items on both sides, and striking a balance, was an act equivalent 
• to part payment; the apparent ground of the decision being, that 
such a proceeding converted the set-off into payments, and raised 
a new consideration for the liquidation of the balance.' Be this 
as it may, the doctrine will not extend to a case where an account 
has been merely furnished by one party, even though it contain 
cross items, and fix the balance due.* Neither will it apply where 
the account actually stated and settled by both parties contains 
items on one side only,* for it will then he no more than a mere 
parol statement of, and promise to i)ay, an existing debt; and to 
hold such a statement of account to he sufficient, would he to 
repeal the statute.^ 

§ 995. Though the payment, in order to take the case out of 
the operation of the statute, may he cither of principal or of 
interest, yet* if the debt be made up of sums due on both these 
accounts, the payment of the principal will raise no implied 
promise to pay the interest, at least, if accompanied by a refusal 
to pay it; * but the payment of interest barred by the statute, 
though it does not necessarily prove that the principal money 
is due, is some evidence of that fact; ® and if coupled with other 
circumstances, as, for instance, if the interest was due upon a 
note, which was allowed to remain in the hands of the payee, the 
payment of that interest might fairly be regarded as a sufficient 
acknowledgment of the currency of the note, to revive the claim 
for the principal/ Where a bill is drawn in part payment of a 
debt, it operates to defeat the statute from the time of its delivery 
to the creditor,* and this, too, whether the bill be subsequently 

* Ashby V. James, 11 M. W. 642. 

‘ Bristow V. Miller, 11 Ir. Law R. 461, 472. 

* Ashby V. James, 11 M. cb W. 64,3, 644, per Aldereon, B., apparently 
overruling Smith v. Forty, 4 C. & I^ 126, per Vaughan, B.' 

* Jones u. Ryder, 4 M. & W. 32 ; Reeves r. Hcamo, 1 M. & W. 323 ; 

Hopkins v. Logan, 6 M. & W. 248, per Parke and Aldersoii, Us. ; Clark v. 
Alexander, 8 Scott, N. R. 147. * Collyer v. Willock, 4 Bing. 313. 

* Purdon ». Pnrdon, 10 M. & W. 662. 

^ Bealy v. Greensladc, 2 Cr. & Jer. 61; BamBeld v. Tupper, 7 Ex R. 27. 

« Tumoy v. Dodwell, 3 E. & B. 136 ; Irving r. Voitcb, 3 M. <fe W. 00 ; 
Gowan v. Foster, 3 B. & Ad. 507. 
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honoured or not; for the word “ payment ” in Lord Tenterden’s 
Act must bo taken to be used by the Legislature in a popular 
sense, and in a sense largo enough to include not only payments 
in actual satisfaction, but also conditional payments. 

• 

§ 990. With respect to the mode of proving the fact of payment, 
the Courts for many years put a forced, though salutary construc¬ 
tion on Lord Tenterden’s Act, and held that that fact could not 
be established by any (ulmission of the debtor short of an acknow¬ 
ledgment in writing duly signed.' This doctrine, however, has 
recently been rejected by the Exchequer Chamber as untenable, 
and it is now settled law that a mere jiarol acknowledgment, 
either of part payment of principal, or of payment of interest, 
within six years will suffice to take the case out of the Statute 
of Limitations.* It seems almost needless to add that when the 
fact of some payment having been made has once been proved, 
recourse can be had to the parol admissions of Ahe debtor, 
whether made before, or after, or at the time of payment, for the 
purpose of showing on what account that payment was made.' 
Though reasonable evidence must be given of the identity of the 
debt, on account of which payment was made, with that which 
forms the subject-matter of the action,^ the jury will be warranted 
in inferring such identit}', in the absence of any proof of more 
debts than one being acknowledged to be due.’ 

§ 997. § 5 of the same statute enacts, that “ no action shall 
be maintained, whereby to charge any person upon any promise 
made after full age to pay any debt contracted during infancy, 

' Bayloy v. Ashton, 12 A. & E. 493 ; 4 P. »fc D. 204,^S. C. ; Wfllis «. 
Newham, 3 Y. & Jcr. 618 ; Magheo «. 0‘Neil, 7 M. Ss W. 531 ; Eastwood 
i'. Saville, 9 M. & W. 615. 

® Cleave r. Jones, G Ex. B.. 673. See also Edwards v. Janes, 1 Kay 
& J. 534. 

* Waters v. Tompkins, 2 C. M. & 723; Tyr. & 6r. 137, S. C. ; 

Bevan t*. Gething, 3 Q. B. 740; 3 G. &. D. 69, S. C. ; Edan v. Dudfield, 
1 Q. B. 307, 308, per Lord Denman. See Baildon v. Walton, 1 Ex. 
R. 617. * Waters v. Tompkins, 2 C. M. & E. 727, per Parke, B. 

- Evans v. Davies, 4 A. & B. 840; 3 N. & P. 464, S. 0. ; Bum v. 
Boulton, 2 Com. B. 476. As to the law, where payment is made by one of 
several joint debtors, see ante, §§ 676—677. 
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or upon any ratification after full age of any promise or simple 
contract made during infancy, unless such promise or rati- 
, Jication shall be made by some writing signed by the party to 
be charged therewith.” The ratification under this section is 
something distinct from a new promise; and, according to the 
Court of Exchequer, “ any written instrument signed by the 
party, which in the case of adults would have amounted to the 
adoption of the act of a party acting as agent, will, in* the case of 
an infant who has attained his majority, amount to a ratification.”' 
Like the acknowledgment under the first section of the Act, it 
will be valid, though it contains no date, and does not specify the 
amount of the debt or the creditor’s name; for all these xioints 
may be established by oral testimony.* An account stated by an 
infant may, equally with any other contract he may have entered 
into, be ratified by him after he attains his full age; * but the 
ratification must, in all cases, be made before the commencement 
of the suit on the original contract.* 

§ 998. § 6 enacts, that “ no action shall be brought, whereby 
to charge any person upon, or by reason of, any representation 
or assurance made or given concerning or relating to the character, 
conduct, credit, ability, trade, or dealings of any other person, 
to the intent or purpose that such other person may obtain 
credit, money, or goods upon,* unless such representation or 
assurance be made in writing, signed by the io be charged 

therewith.” This provision,—which is now in substance extended 

* Harris v. Wall, 1 Ex. R. 130. In Mawson v. Blane, 10 Ex. R. 212, 
tMartin, B., questions the above definition, and observes, “ I apprehend a 
ratification to be a consent by a person after ho becomes of full age, to be 
liable for a debt contracted during infancy, expressing to the effect, that ho 
is willing to aflkm it, and treat it as valid.” 

’ Hartley «. Wharton, 11 A. (k E. 934; 3 P. & D. 629, S. C. ; Harris 
V. Wall, 1 Ex. R. 122; ante, § 988. See Mawson v. Blane, 10 Ex. R. 
206. As so the burthen of proof, see ante, § 343. 

’ Williams v. Moor, 11 M. & W. 256 ; overruling a distinction taken 
by Bayley, J., in Thornton ». Illingworth, 2 B. «k C.* 826. See ante 
p. 880, n. 6. • 

* Thornton v. IlUngworth, 2 B. & C. 824 ; 4 D. A R. 546, S, 0. See 
Bateman v. Pinder, 3 Q. B. 574, cited ante, § 988. 

* The word “ upon” is obviously a misprint. 
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to Scotland by the Act of 19 & 30 Viet,, c. 60, s. 6,—^was rendered 
necessary by the case of Pasley v. Freeman,' which afforded ample 
opportunity for evading the enactment of the Statute of Frauds, • 
requiring that guarantees should be in writing,* by enabling the 
plaintiff to shape his demand, not upon a special promise to 
answer for the debt or default of another, but upon a tort or 
wrong done to him, by some false or fraudulent representation 
made by the defendant, in order to induce him to contract with 
another person. 

§ 999. The meaning of the word “ ability,” mentioned in the 
section, has been the subject of more than one lengthened dis¬ 
cussion in the courts of law. In Lyde v. Barnard,* an action 
was brought against the trustee of Lord Edward Thynne, for 
falsely representing that Ijord Edward’s life interest in certain 
trust property was charged with only three annuities, whereby 
the plaintiff was induced to purchase an annuity 'from Lord 
Edward, secured by his bond, &c., and by an assignment of 
his interest in the trust fund; whereas, the defendant well knew 
that the said interest was also charged with a mortgage of 
20,OOOZ. It appearing at the trial that the representations were 
by parol, the judges of the Court of Exchequer were equally 
divided on the question, whether they related to the ability of 
Lord Edward; Barons Parke and Alderson contending that they 
simply had reference to tlie state of the fund; but Lord Abinger 
and Baron Gurney, Avith apparently more reason, holding, that 
they related to tlie state of the fund, as an element only of Lord 
Edward’s personal credit, and that substantially the question^ 
which they purported to answer, regarded his ability to give 
security of adequate value. This last opinion is somewhat con¬ 
firmed by a subsequent decision of the Court of Queen’s Bench.^ 
There, a false representation by an attorney, that his client might 
be safely trusted, because he had lately purchased an estate, and 
the title-deeds were in his (the attorney’s) possession, so that the 
client could do* nothing without his knowledge, was held by the 

' 3 T. R. 61. “ Ante, §§ 931, 941—944. 

® 1 M. & W. 101; Tyr. & Gr. 260, S. C. See 1 Smith, Lead. Ca. 79—81. 

* Swann v. Phillips, 8 A. 4; E, 467 ; 3 N. «b P. 447, S. 0. 
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judges to be a representatipn respecting the ability of the client, 
which, consequently, required to be in writing. 

» 

§ 1(V)0. In order to come within the meaning of the Act, it is 
not necessary that the action should be brought directly upon the 
representation ; but where |i plaintiff sought, in an action for 
money had and received, to recover the value of goods which he 
had supplied to a third party on the defendant’s representation, 
and which had been sold by such third party, and the proceeds 
paid to the defendant, the Court held that, as the plaintiff’s 
case rested on the misrepresentation alone, it directly fell within 
the terms of the Act.’ Perhaps, had the misrepresentation 
formed only one link in the chain of fraud, by which the plaintiff 
had been deprived of his goods, the result might have been 
different.' The Act also applies to a misrepresentation made by 
one partner respecting the credit of the firm.* Where several 
false representations respecting a man's character have been made 
by different persons, or when the same person has made one repre¬ 
sentation in writing and another in conversation, the action will 
be maintainable, if the jury arc of opinion that the plain till’ was 
mainly or even partially induced by the writing declared on to 
give the credit which occasioned the loss.^ 

§ 1001. To take a case out of the Ileal Property TAmitatiou 
Act, the several acknowledgments mentioned therein must all 
be in writing and duly signed. Thus, under § It, “an acknow¬ 
ledgment of the title' of the person entitled to any land or 
rent,” must, in order to neutralise the effect of his discontinuance 
of the possession, or of the receipt of the profits, or of rent, be 
“ given to hint or his agent in writing, signed by the person in 
possession, or in the receipt of the profits of such land, or in 
receipt of such rent.” So, under § a8, “ an acknowledgment 
of the title of the mortgagor, or of his right of redemption,” 

* Haalock v. Fergusson, 7 A. E. 80 ; 2 N. <b P. 209“, S. C. " Id. 

* Devaux v. Stcinkellcr, 6 Bing. N.^. 84 ; 8 Scott, 202, S. C. 

* Wade V. Tatton, 26 L, J., C. P., 240. 

* 3 (fc 4 Will. 4, c. 27 ; extended to Ireland by 0 & 7 Viet., c. 64, and 
7 (fc 8 Viet., c. 27. Soc ante, p. 8.3, n. 4. 
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must, in order to keep alive his rights, in the event of the 
mortgagee obtaining the possession or receipt of the profits 
of any land, or the receipt of any rent, be “ given to the mort¬ 
gagor, or some person claiming his estate, or to the agent of such 
mortgagor or p'erson, in writing, signed by the mortgagee, or the 
person claiming through him.” ‘ § 40 also enacts, that “ no action 
or suit or other proceeding shall be brought, to recover any 
sum of money secured by any mortgage, judgment or lien, or 
otherwise charged upon, or payable out of any land* or rent, at law 
or in equity, or any legacy, but within twenty years next after a 
present right to receive the same shall have accrued to some 
person, capable of giving a discharge for, or release of, the same; 
imlcss in the meantime * some part of the principal money, or some 
interest thereon, shall have been paid, or some achnoidedgment of 
the right thereto shall have been given in ivnting signed hy the 
person hy whom the same shall he imyahlc* or his agent, to the 
person entitled thereto or his agentand in such ca'se no such 
action or suit or proceeding shall be brought, but within twenty 
years after such payment or acknowledgment, or the last of such 
payincnls or acknowledgments, if more than one, was given.” 

§ 1002. The acknowledgments of title mentioned in this Act 
should be distinct and unconditional ; and, therefore, where a 
party in adverse possession of land, on being applied to by the 
person claiming title to it, to pay rent and take a lease, wrote in 
answer;—“ Although, if matters were contested, I think I could 
establish a legal right to the premises, yet, under all the cir¬ 
cumstances, I will accede to your proposal of my paying a 


‘ As to what is a sufficient acknowledgment to satisfy these words, sec 
Stansfiold v. Hobson, 16 Beav. 230 ; 3 Do Grx, M. & (lord, 620, S. 0. ; 
Tndock v. Robey, 12 Sim. 402. 

■ Money duo on a bond executed by an ancostur is not a sum ** charged 
upon, or payable out of, any land,” witlyn the meaning of this section; 
Roddam «. Morloy^ 1 Do Gex J. 1 : 26 L. J., Ch., 438, S. 0. ; 25 

L. J., Ch., 329, S. 0., cor. Wood, V. 0. ; Morloy v, Morley, 26 L. J., 
Ch., 1; 6 De Gex, M. & Gord. 610, S. C. 

“ As to the meaning of these words, see Hatty v. Davis, 13 Ir. Law R 23. 

* As to the meaning of these words, see Toft «. Stephenson, 1 De Gex, 

M. <fc Gord. 28, 40. 
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moderate rent, on an agreement for a term of twenty-one years; 
—it was held, that, as this arrangement was never carried into 
effect, the letter written with a view to it could not be regarded as 
an acknowledgment of title, within the meaning of § Id of the 
Act.' 

§ lOOJl Again, the Act passed in 1833 for the Amendment of 
the Law,'* after enacting that all actions of debt for rent upon an 
indenture of demise, or of covenant or debt upon any bond or 
other specialty, or of debt or scire facias upon recognizanq^, must 
be brought within twenty years after the cause of such actions 
or suits,’ provides, that “ if any acknowledgment shall have been 
made, either by wnting aigned by the paj’ty liable by virtue of such 
indenture, specialty, or recognizance, or his agent, or by part pay¬ 
ment or part satisfaction, on accomit of any principal or interest 
being then due thereon,” the plaintiff may bring his action for the 
money remaining unpaid, and so acknowledged to be due, within 
twenty years after such acknowledgment.* 

§ 1001. With respect to acknowledgments by signed writings 
under this Act, it seems to be clear, that the amount need not be 
specified in them any more than in acknowledgments under Lord 
Tenterden’s Act; but if anything be due, the amount may be 
proved by parol evidence.* The acknowledgment, however, must 
contain an admission of an actually existing debt, and if it merely 
show that a debt was due at some prior time, it will not suffice. 
Whether an acknowledgment made to a third party will satisfy 
the Act is still a moot pointbut where a mortgagor, in assigning 
his equity of redemption, had recited that all interest was paid 
upon the mortgage, the Court held, in an action brought by the 
mortgagee against the mortgagor on the original mortgage deed, 

* Doo V. Edmonds 6 M. <b W. 296. Seo Doe v. Beckett, 4 Q. B. 001, 

and cases cited in four preceding notes. ' 3 & 4 Will. 4, a 42. 

* § 3, set out, ante, p. 86, n. 1. The Irish Act, 16 & 17 Viet., c. 113, 
contains a somewhat similar provision, in § 20. 

M 6 ; and 16 & 17 Viet., c. 113, § 23, Ir. 

* Howcutt V. Bonser, 3 Ex. R. 496, per Parke, B. ; see ante, § 988. 

* Id. 491. 

' Id. 491, 499, 500 ; Forsyth v. Bristowo, 8 Ex. R. 716. Sec ante, § 988. 
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. within twenty years from the date of, the assignment, that such 
recital was ample evidence of an acknowledgment by part payment 
of interest, so as to take the case out of the statute.* The assignee, ' 
too, in this case, having in pursuance of a covenant contained in 
the deed of assignment paid the future interest to the mortgagee, 
such payment was considered by'the judges to be a sufficient 
acknowledgment as against the mortgagor.* 

§ 1005. By the Prescription Acts, claims to rights of common 
and otjjpier profits a prendre, to rights of way or other easements, 
to the use of light, to the payment of a modus, or to exemption 
from tithes, are rendered indefeasible after the lapse of certain 
defined periods, unless it shall appear that the respective privileges 
were enjoyed “ by some consent or agreement expressly made or 
given for that purpose by deed or writing.” * 

§ 1005 A. A proviso is contained in § 7 of the Kailway and 
Canal Traffic Act of 1854,^ to the effect that no special contract 
between any railway or canal company and any other party 
respecting the receiving, forwarding, or delivering of any animals, 
articles, goods, or things, shall be binding upon or affect any 
such party, unless it be just and reasonable, and be signed 
by such party, or by the person delivering such tilings for 
carriage.* 

§ loos B. Under the Mercantile Law Amendment Acts of 1856, 
which were respectively passed for Scotland,* and for England and 
Ireland,* no acceptance of any bill of exchange made after that 
year, shall be sufficient to bind or charge any person, unless the 
same be in writing on such bill, or, if there be more than one part 

' Forsyth v. Bristowe, 8 Ex. R. 716. * Id. 

» 2 & 3 Will 4, c. 71, §§ 1, 2, 3, cited ante, p. 84, n. 3 ; 2 & 3 WiU. 

4, c. 100, § 1. See ante, p. 84, n. 1. , * 1*1 it 18 Viet., c. 31. 

* See Wise e. Great West. Rail. Co., 25 L. J., Ex,, 268 ; 1 H. & N. 63, 

5. C. ; Simons v. Great West. RaiL Co., 18 Com. B. 806 ; 2 Com. B., N. S., 
620 ; London & North West. Rail. Co.«. Dunham, id. 826 ; Pardington v. 
South Wales RaU. Co., 1 H. N. 392. 

I, • 19 & 20 Viet., c. 60, § 11. 

M9 & 20 Viet., c. 97, § 6. 
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of such bill, on one of the', said pai*ts, and signed by the acceptor, 
or some person duly authorised by him.” 

§ itoG. The Merchant Shipping Act of 1854, among other 
protections which it affords to merchant seamen, enacts, that the 
master of every ship, except ships of less than eighty tons 
exclusively employed in the coasting trade, shall enter into an 
agreement witli every seaman whom he carries to sea from any 
port of the United Kingdom as one of his crew, which agreement 
must be in a form sanctioned by the Board of Trade,—]|^ust be 
dated at the time of the first signature being attached to it,— 
must contain a variety of particuhu’s specified in the Act,—and 
must be signed first by the master and afterwards by the seaman; 
and the signature of the seaman must be duly attested in the 
case of a foreign-going ship by a shipping-master, and in the 
case of a home-trade ship, either by a shipping-master or by 
some other* witness; and in eitlier event, before the seaman 
executes the instrument it must be read over and oxpLiined to 
him, or at least the witness must ascertain that he understands 
its meaning.' The same statute also enacts, in § 142, that “ in 
the case of every boy bound apprentice to the sea service by any 
guardians or overseers of the poor, or other persons having the 
authority of guardians of the poor, the indentures shall be exe¬ 
cuted by the** boy and the person to whom he is bound in the 
presence of, and shall be attested by, two* justices of the peace, 
who shall ascertain that the boy has consented to be bound, and 
has attained the age of twelve years, and is of sufficient health 
and strength, aijd that the master to wdiom the boy is to be bound 
is a propei; person for the purpose.” 

t 

§ 1007. Again, under the Acts for regulating Hackney and 
Stage Carriages within the Metropolitan Police JDistricts of 
London and Dublin, no proprietor of such carriages can enforce 


' 17 & 18 Yict., c. 104, §§ 149, 160, 166. As to how the £^ecmcnt 
is to be attested if the seaman is engaged in a Colonial or foreign port, see 
§§ 169, 160. As to what attestation is necessary when the agreement is 
altered by the consent of all parties, see § 163. As to how releases between 
master and seamen are to be attested and proved, see § 176. 
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0 the payment of any sum, claimed fronkany driver or conductor on 
account of his earnings, unless under an agreement in writing, 
which shall have been signed by such driver or conductor in the 
presence of a competent witness.' • 

t 

§ 1007 A. Prior to the year 1855, several of the Acts relating to 
lunatics" required that certain orders and other instiniments, 
which emanated from visitors and justices, should be under their 
respective hands and seaU ; but as these minute regulations were 
found ^ be practically inconvenient, a clause was inserted in the 
Act of 18 & 10 Viet., c. 105," which dispensed with the necessity 
of employing any seal in future, and which even went so far as to 
provide, that all documents, which under the statutes in question 
had already been duly signed by a visitor or a justice, should be 
deemed valid, though no seal had been attached to them. 

^ 1008. 13y the Act which governs the registration*of persons 
entitled to vote in the election of members of Parliament, all 
notices of objection to persons, remaining on the list of voters, 
must be individually signed at the foot of the notice by the person 
objecting; “ and if the notice is sent by the post, and the service 
of it is sought to be established by the production of a duplicate 
stamped at the Post-office, this dujdicate must be 
subscribed, and externally directed, in the same manner as the 
copy sent.* So, under the same Act, notices of intention to pro¬ 
secute an appeal, whether transmitted to the master of the Court 
of Common Pleas, or sent to tlie respondent, must be signed by 
the appellant himself.® Again, all notices of appeal to any Court ^ 

' 0 & 7 Viet., c. 8(5, § 23 ; 16 & 17 Viet., c. 112, § 36) Ir. Under the 
Loudon Act the agruoiueut requires no stamp, § 23. 

“ 8 & 9 Viet., c. 100 ; 16 <fe 17 Viet., cc. 96 & 97. " § 16. 

^ 6 & 7 Viet., c. 18, § 7, and Sched. A. No. 4 & 6, as to counties; 
§ 17, Sched. Jl. No. 10 & 11, as to cities and boroughs ; Toms v. Cuming, 
7 M. & Gr. 88 ; Prueii v. Cox, 2 Com. £. 1. As to the L'ish law, sec 13 
& 14 Viet., c. 69, §§ 26 & 36. 

® 6 & 7 Viet., c. 18, § 100 ; Toms ®. Cuming, 7 M. & Gf. 88 ; 8 Scott, 
N. R. 910, S. C. ; Birch v. Edwards, 6 Com. B. 46. Sec Barclay v. 
Parrott, 1 Com. B., N. S., 49. See also 13 Ji 14 Viet., c. 69, § 113, as 
to the Irish law. 

* 6 & 7 Viet,, c. 18, § 62 ; Pethorbridge v. Ash, 4 Com. B. 74. See 
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of general or quarter sessions, other than those against summary 
convictions, orders of removal, orders under any statute relating 
to pauper lunatics, orders in bastardy, or any proceedings by 
virtue *of any Act relating to the revenue, must specify in writing 
the particular grounds of appeal, and be signed by the person 
giving the same, or his attorney on his behalf.' 

§ 1009. Under the Poor-law Amendment Acts, no pauper can be 
removed from one parish to another, unless by written consent, 
until twenty-one days after notice of chargeability in 
accompanied by a copy or counterpart of the order of removal, 
and by a statement of the grounds of removal under the hands of 
the oveneers or guardians of the parish obtaining such order, or 
any three or mm-e of such guardians, shall have been sent by them 
through the post or otherwise to the overseers of the parish to 
whom such order shall be directed;* and no appeal can be 
heard against such order, unless the overseers or guardians of the 
appellant parish, or any three or more of such guardians, shall, 
with a notice of appeal, or fourteen days at least before the first 
day of the sessions at which such appeal is intended to be tried, 
have sent or delivered to the overseers of the respondent parish 
a statement in writing under their hands of the grounds of appeal.* 
The notice of appeal, as also the statement of gi’ounds of appeal, 
may be translaitted through the post and the fourteen days will 
be calculated from the time when, according to the usual course 
of post, the notice ought to reach the respondents.* In construing 
these provisions, the Court of Queen’s Bench has held that 
^although notices, of appeal may be signed by the attorney on 
behalf of the appellant parish,* notices of chargeability, and 
statements of founds of removal and of appeal must respectively 
bear the signatures of the overseers or guardians.^ They will, 

Rawlins v. West Derby, 2 Com. B. 72. As to the Irish law, see 13 th 14 
Viet., c. 69, § 76. . ‘ 12 A 13 Viet., c. 46, §§ 1 & 2. 

* 4 & 6 Wm. 4, c. 76, § 79 ; 11 <b 12 Viet., c. 31, §§ 2, 9. 

* 4 & 5 Will. 4, c. 76, § 81. < 14 & 16 Vici, c. 106, § 10. 

® Rl>«. Slawstone, 18 Q. B. 388. 

‘ R V. Middlesex, 1 L. M. <fc P. 621; E. v. Carew, id. 626, n. 

^ R. V. Derby, 1 L. M. & P. 660, per Patteson, J. ; R. ■». Middlesex, id. 
625, per id. ; R v. Worcester, 5 Q. B. 608, n. ; R. v. Surrey, id. 606. 
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however, be valid, if signed by a majojrity of the aggregate body 
of the overseers and churchwardens;* though they must be signed 
by at least such a majority.* Still it is not necessary that the 
document should show on its face tliat it proceeds from a majority 
of the parish officers,* but it is certainly very desirable that this 
fact should appear.* The guardians mentioned in these clauses 
are not guardians of a union, but are guardians expressly 
appointed to act for particular parishes under § 89 of 4 & 5 
Will. 4, c. 76.* As a parish is generally bound by the acts of those 
persons whom it represents to be its officers, the adverse parish, 
on a j^nciple of reciprocity, is precluded from disproving the 
legality of the appointments of such officers, unless the notice 
signed by them be invalid on its face.® 

§ 1009a. The Metropolis Local Management Act* enacts, in 
§ 332, that “ every notice, demand, or like document given by or 
on behalf of the Metropolitan Board of Works, or any vestry or 
district Board under that Act, may be in writing or print, or 
partly in writing and partly in print, and shall be sufficiently 
authenticated if signed by their clerk, or by the officer by whom 
the same is given.” Similar provisions are contained in § 55 of the 
Joint-Stock Companies Act, 1856,* which enacts, that “ any sum- 
,mons, notice, writ, or proceeding requiring authentication by the 
Company, may be signed by any director, secretafy, or other 
authorised officer of the Company, and need not be under *.he 
common seal of the Company, and the same may be in writing or 
in print, or partly in writing and partly in print.” 

§ 1010. With respect to warrants and other instruments issuing 
from the Treasury y these may now in all cases be "issued under 
the hands of any two or more of the commissioners; * and a 

‘ R v. Warwickshire, 6 A. & E. 873 ; 2 N. ib P. 163, S. C. ; R. v. 
Derbyshire, 6 A. & E. 886. * R ». Westbury, 6 Q. B. 600. 

® R V. Golerne, 11 Q. B. 909. * r! v. Westbury, 6 Q. B. 604, 606. 

^ R 9 . Surrey, *6 Q. B. 606 ; R v. Lambeth, and R. v. Southampton, 
id. 513. * R V. Leominster, 6 Q. B. G40, C52. ^ 

' 18 & 19 Viet, tj. 120. » 19 & 20 Viet,, c. 47. 

* 12 (b 13 Viet, c. 89, onaets, that, “ whore any warrant, appointment, 
authority, approval, instrument, or act whatsoever is by any Act of Par, 
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like convenient rule has also been adopted in reference to all 
orders and other documents emanating from the Commissioners 
of Customs.’ 

t 

C 

§ 1011*1 In considering liow and when the signatures rendered 
necessary by tliese several Acts may be affixed by procuration, 
attention must bo paid to the language employed by the Legisla¬ 
ture in each particular case. In some cases, as for instance in 
those which fall within the 7th section of the Statute of Frauds,*— 
the third part of the Merchant Shipping Act, 1854,*—the 7tb, 
17th, and 02nd sections of the Voters’ Registration Act,"—the 
23rd section of the English Act, and the 30th section of the Irish 
Act, for Regulating Metropolitan Public Carriages,’—^the oth, and 
0th sections of Lord Teiiterden’s Act,®—the 2nd and 4th sections 
of the respective Sculpture Copyright Acts,'—and the 14 th and 
28th sections of the Real Property Limitation Act,* it seems to bo 

liameut or otherwise required to he issued, made, signified, or done by or 
under the hands of the said Commissioners, or by or under the hands of 
any three or more of them, every such warrant, appointment, authority, 
•approval, instrument, or act may he issued, made, signified, or done by or 
under the hands of any two or more of the said Commissioners, .and when 
so issued, made, signified, or done as aforesaid, shall be binding and have 
the same effect, to all intents and purposes, as if issued, made, signified, or 
done by or under the hands of the said Commissioners, or by or under the 
hands of any three or more of them, as the case may require.” 

' 16 & 17 Viet., c. 107, § 8, enacts, that “every order, document, or 
instrument required by law to be under the hands of the Commissioners 
of Customs, but not required to bo signed by two or more of tl\cm, being 
attested by the signature of any one of such Commissioners,—and every 
order, document, or instrument required by any law to be under the hands, 
or under the hands and seals, of the Commissioners of Customs, being 
attested by thjf hands, or the hands and seals, of two or more of such 
Commissioners,—shall be deemed to bo an order, document, or instrument 
under the hands, or under the hands and seals, as the case may be, of the 
Commissioners of Customs.” 

* Ante, § 929. * Ante, § 1006. * Ante, § 1008. •’ Ante, § 1007. 

® Ante, §§ 997, 998; Hyde v. Johnson, 2 Bing. N. C. 776; 3 Scott, 289, 

S. 0.; Gibson v. Baghott, 5 C. P. 211, per Parke, B. 

“ 38 Geo. 3, c. 71, § 2; 64 Geo. 3, c, 66, § 4. 

* § 1001* See Corp. of Dublin v. Judge, 11 Ir. Law E. 8, where 
held, that an acknowledgment of title signed by a third'party for and in the 
presence of the person in possession, who was too iU to write, was sufiicient 
o satisfy the Act. 
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clear ^at tlie signature of an agent, however appointed, wiU 
not suj^ce. In other cases, though the paper may bo signed by 
au agent, yet his authority to do so must be evidenced in writing. • 
For instance, this is expressly required in the 1st and 8rd sections 
of the Statute of Frauds.' In other cases again, the Legislature, 
while it allows agents to sign the documents, does not require them to 
act under any wntten authonty. Thus, in cases falling within the 
4th or 17th sections of the Statute of Frauds,*—^the 1st section of 
Lord Tenterden's Act, and the 24th section of the corresponding 
Irish Act, 10 & 17 Viet. c. 113, as respectively amended by§ 13 
of the Mercantile Marine Act of 1856,*—the 40th section of the 
Heal Property Limitation Act,^—the 5th section of the Act of 1833 
for the Amendment of the Law,*—the 2nd section of the Dramatic 
Copyright Act,*—and the 1st section of Mr. Baines's Act,* an agent 
authorised merely by parol, may sign the respective documents on 
behalf of his principal; and even though the agent has acted in the 
first instance without any authority whatever, yet, if the principal 
by subsequent conduct has recognised and adopted what he has 
done, this will be sufficient to satisfy tlic respective statutes." 

§ 1012. The practical effect of these rules, which rest on no 
principle, but arc the result of arbitrary, if not of accidental, legis¬ 
lation, is in some instances sufficiently absurd. Thus, while no 
action can be brought against a man for falsely representing his 
friend to be a person of substance, unless such representation be 
in writing signed by himself, any person may be sued on an ordi¬ 
nary guarantee to be answerable for another’s debt, if the promise 
to pay be given in writing by his authorised agent; that is, the 
latter person, unlike tlie former, is exposed to be charged by the* 
verbal statement of the party actually signing the* promise, that 
he had authority so to sign.* So, also, while an agent cannot bind 

' Ante, §§ 916, 917. * Ante, §§ 931, 932. 

* Ante,'§ 987. * Ante, § 1001. * Ante, § 1003. 

® 3 & 4 Will. 4, c. 15; Morton v. CopMand, 16 Com. B. 617. 

* 12 & 13 Viet., c. 45 ; ante, § 1008. 

" Maclean v. Dunn, 4 Bing. 722 ; 1 M. & P. 761, 8. C, ; Go^ell w. 
Archer, 2 A. & E, 500, 607 ; Fitzmaurice r. Bayley, 26 L. J., Q. B., 114 ; 

6 E. & B. 868, S. C. 

® Lyde v. Barnard, 1 M. & W. 104, per Gurney, B. 


3 M 2 
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his principal by surrendering a lease not exceeding the term of 
three years, unless he be duly authorised in writing, he may, under 
a mere oral authority, enter into a contract for the sale of lands; 
or foi^the sale of merchandise above the value of ten pounds.' 
It may here be added that an auctioneer is regarded, at the time 
of the auction,* as the agent of both vendor and purchaser, 
whether the subject of the sale be lands or goods; and if the 
whole contract can be made out from the memoranda and entries 
signed by him, it is sufficient to bind them both.* 

§ 1013. Besides the Acts noticed above, and many others of a 
like nature, which require certain transactions to be evidenced by 
Avriting, a cloud of statutes might be mentioned, Avhich, in order 
to give validity to documents, render it necessary that they should 
be executed or attested in a particular form. It is not here 
intended to enumerate these statutes; but before leaving the 
subject it luay be observed that registers of marriages, Avhether 
in this country," or,—since the 1st January, 1853,—in India;’ 
assignments of copyright, and consents of the propiictors of 
books to their sale by a stranger,* if respectively granted before 
the 1st of July, 18<13;' similar assignments and consents under 
the Sculpture Copyright Acts;* assignments of bail bonds;* 
the protest by any person other than a notary public, of an 
inland bill of exchange of the valve of SOi. and upwards, Avhether 
such protest be for non-acceptance or non-payment; '* the deed 

' Ante, §§ 917, 931, 932; 1 Sag. V. k P. 186. Seo 7 M. & W. 343. 

" But at that time only, Mews v. Carr, 1 H. «fc N. 484. 

• ® Emmerson u Reelis, 2 Taunt. 38; White v. Proctor, 4 Taunt. 290 ; 

Kenworthy v. .Schofield, 2 B. & C. 945 ; 4 D. <k R. 566, S. C. ; Wood v. 
Midgley, 2 Snj.*& Gif. 116 ; 3 Sug. V. k P. 188—191. 

* 6 k7 Will 4, c. 85, § 23 ; 0 & 7 WUl. 4, c. 86, § 31; 12 <fc 13 Viet., 

c. 08, § 11. ® 14 k 16 Viet,, e. 40, § 11. 

® 8 Anne, c. 19, § 1; Davidson v. Bohn, 6 Com. B. 466 ; Jeffeiys v. 
Boosey, 4 H. of L. Cas. 994—996, per Lord St. Leonards. 

' When the Act of 6 & 6 Viet., c. 46, came into operation. 

* 38 Goo. 3, c. 71, § 2; 64 Geo. 3, c. 66, § 4. 

® 4, Anne, c. 16, § 20. 

9 <b 10 Will. 3, c. 17, § 1; 3 <fc 4 Anne, c. 9, § 6. These protests 
are very unusual, and of little, if any, use. Seo Windlo v. Andrews, 2 B, d; 
A. 096 ; 2 Stark. R. 426, S. C. 
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of a fHher appointing a guardian of the personal estate of his 
child;' all deeds by which new trustees of property conveyed 
for religious or educational purposes may now be appointed;* 
conveyances to charitable uses under the Mortmain Act;* and 
both parts of the deed of bargain and sale enrolled, whereby the 
exchange of charity lauds is effected,^—must respectively be 
attested by two or more credible witnesses ; and one subscribing 
witness, at the least, must attest every signature and indorsement 
attached to any bill, note, undertaldng, or draft, other than a 
cheque on a banker, which s^all be issued for the payment of 
any sum amounting to 20s. and less than Moreover, every 
lease made under “ the leasing powers Act for religious worship in 
Ireland, 1855,” must be “ by indenture, sealed and delivered by 
or on behalf of the lessor in the presence of one or more tlian 
one witness; ” but, singularly enough, the statute does not require 
that such witness should attest the instrument by attaching his 

signature to it.* 

« 

§ 1014. By the Act of 1 & 2 Viet., c. llo, “no warrant of 
attorney to confess judgment in any personal action, or cognovit 
actionem, given by any person, shall be of any force, unless there 
shall be present some attorney of the superior courts on behalf of 
such person, expressly named by him, and attending at his request, 
to inform him of the nature and effect of such warrant or cognovit, 
before the same is executed; which attorney shall subscribe his 
name as a witness to the due execution thereof, and thereby declare 
himself to he attorney for the person executing the some, and state 
that he subscribes as such attorney." ' And no warrant or cognovit • 
executed in any other manner shall be “ rendered valid, by proof 
that the person executing the same did in fact understand the 
nature and effect thereof, or was fully informed of the same.” * 

* 12 Car. 2, c. 24, § 8. The guardian himself may be one of the 
witnesses, Morgan r. Hatchell, 24 L. J., Ch., 185, per Romilly, M. B. 

= 13 & 14 Vic^ c. 28, § 3. * 9 Geo. 2, c. 36, § 1. 

* 1 2 Geo. 4, c. 92, § 4. * l!r Geo. 3, c. 30 ; ^ Geo. 4, c. 6. 

* 18 & 19 Yici, c. 89, § 10, which enacts also, that “ the counterpart of 

every such lease shall be executed by the lessee thereof.” These words 
would seem to preclude an agent from executing the counterpart imder a 
power of attorney from the lessee. ^ § 9. * § 10. 
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These provisions, which were passed into law by the LegiHature, 
^in order to secure to indigent and ignorant defendants due infor- 
matioivof the nature and effect of the documents they are called 
upon to sign, and thus to i)rotect them against the practices of 
hard designing plaintiffs, are so stringent in themselves, and have 
been so strictly interpreted by the Courts, that it behoves credi¬ 
tors, when seeking to obtain these securities, to take the greatest 
care that their debtors literally comply with the directions of 
the Act.’ 

§ 1015. b’irst, the attesting witness must be an actual attorne}',^ 
though it is not necessary for him to have taken out his certifi¬ 
cate.* •* Secondly, if the defendant introduces a person as an 
attorney, he will be estopped from afterwards denying his cha¬ 
racter, at least unless he can clearly show that he acted in 
ignorance.^ Thirdly, the attorney attending on behalf of the 
defendant must be some person other than the attorney, or the 
attorney’s agent, acting for the plaintiff; ’ and though the sttituto 
docs not require that the plaintiff should employ an attorney, yet 
as he seldom, in fact, proceeds in these matters without the 
assistance of one, it ought to be perfectly clear, in the event oi' 
a single attorney being present, that he was acting exclusively on 
behalf of the defendant.® Fourthly, it is not necessary that the 
attorney should be originally or spontaneously named by the 
defendant, or that he should come to the place of meeting at his 
request; but if he remains there at the defendant’s request, and 
is clearly and expressly adopted by him as his attorney, this will 

* Seo Mr: Hobiusou’s useful little book on the Ijjuv of Warrants of 

Attorney, 34— 6*1. Paul v. Cleaver, 2 Taunt. 360. 

•* Holgato V. Slight, 2 L. M. (b P. 662, per Erie, J., overruling Verge v. 
Dodd, Tidd*s New Pract,‘279, 280, as an authority since the New Attor¬ 
ney Act. 

■* Cox V. Cannon, 4 Bing. N. C. 463; 6 Dowl. 626, S. 0. ; Jcyes v. 
Booth, 1 B. lb P. 97 ; Wallace r. *Brockloy, 6 Dowl. 696 ; Price p. Carter, 
7 Q. B. 838, per Patteson, J. 

® Mason v. Kiddle, 6 M. ib W. 513 ; S. C. noni. Mason v. Biddle, 8 
DowL 207 ; llising v. Dolphin, 8 Dowl. 309; Pryor v. Swaino, 2 Dowl. <b 
L. 37, per Coleridge, J. ; Hirst v. Hannah, 17 Q. B. 383. 

• Sanderson v. Westley, 6 M. & W, 98,100, per Alderson, B. ; 8 Dowl. 412, 
S, C.; Cooper®. Grant, 12 Com. B, 164; Hirst v. Hannah, 17Q. B. 383, 
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suffice, ♦boiigli he may have been ihtroduced by the plaintiff 
himself, or by his legal adviser.' Still as an introduction from 
such a quarter will always be regarded with distrust, an4 may 
often, when taken in conjunction witli other suspicious circum¬ 
stances, raise a strong inference of fraud, it is never advisable for 
a plaintiff* or his attorney to interfere in this manner; * and the 
imprudence of such a course will be more apparent when it is 
considered, that in all cases of this kind it must distinctly appear, 
that the defendant was fully aware of his having an option in the 
choice of his attorney, and, moreover, that he had an opportunity 
of exercising such option, and did in fact exercise it.’ 

§ 1016. Fifthly, the attorney is not bound to read over the instru¬ 
ment to his client unless desired to do so; but' he attends for the 

I 

purpose of explaining its nature and effect ; and even this explana¬ 
tion may be waived, if the client does not rcquii’e it.^ ^xthly, the 
subscription by the witness must bo an actual visible subscription; 
and, therefore, where it became necessary, in consequence of an 
alteration having been introduced in a warrant of attorney, to 
rc-cxecute the instrument, and the witness contented himself with 
retracing his previous attestation and signature with a dry pen, 
this was not deemed a sufficient compliance with the requisitions 
of the statute.* Seventhly, the law docs not prevent the attorney 
to whom the warrant is addressed, and wlio is therefore entitled 
to enter up judgment upon it, from acting as attorney for the 
defendant to attest the execution.® Lastly, the memorandum of 
attestation must be drawn with great care, and in it the subscribing 

' Walton V. Chandler, 1 Com. B. 306 ; 2 Bowl. & L. 802, S. C. j Taylor 
r. Nicholls, 6 M. & W. 91, 96 ; 8 Bowl. 242, S. C. ; Bligh r. Brower, 1 
C. M. R. 661 ; 5 Tyr. 222 ; 3 BowL 2G6, S. C. ; Oliver v. Woodroffo, 
4 M. & W. 650 ; 7 Bowl. 166, S. C. ; Pease v. Wells, 8 Bowl. 626 ; Joel 
V. Bicker, 6 Bowl. L. 1. 

" Taylor'e. NichoUs, 6 M. W. 96, per Parke, B. 

* Gripper v. Bristow, 6 M. W. 807, 812 ; 8 Bowl. 797, S. C. ; Barnes 
V. Pendrey, 7 Bowl. 747'; Widker v, Gardner, 4 B. & Ad. 371. 

Taylor v. Nicholla, 6 M. df W. 95, per Parke, B. ; 8 Bowl. 242, S. C. ; 
Oliver P. Woodroffo, 4 M. & W. 661, per Parke, B. ; 7 Bowl. 166, S. C. ; 
Joel V. Bicker, 6 BowL (k L. 1. 

® Bailey v. Bellamy, 9 Bowl. 507. See ante, § 966. 

* Levinson i*. Syor, 21 L. J., Q. B., Bail C., 16. 
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witness must distinctly state two things; first, that he is the 
attorney of the party executing the instrument; and next, that he 
subscribes as such. 

e 

r 

f. 

§ 1017. No precise form of words is rendered necessary by the 
Act, but those used must be such as to enable the Courts, either 
directly, or by necessary inference, to collect both the above facts.' 
Where, therefore, the attestation was as follows:—“ Witness, 
A. B., defendant’s attorney, named by him, and attending at his 
request; ”*—or, “ Signed by the above-named M., in the presence 
of us, of whom the said A. is the attorney expressly named by 
him, and acting at his request, and by whom tlie above written 
warrant of attorney was read over, and the nature and effect 
thereof explained to the said JSI. before the execution thereof by 
him. A. attorney. B.;”*—or, “Witnessed by me, W., as the 
attorney of the said N., attending at the execution hereof at his 
request, and expressly named by him. W. of Prescott, Lanca¬ 
shire;’’*—the Courts held that the instruments were respectively 
invalid, as no one of the attestation clauses stated that the witness 
subscribed as the defendant’s attorney. So, where the attestation 
was in the following form;—“ Signed by A. in my presence, and 
I subscribe myself as attorney for the said A., expressly named 
by him to attest his execution of these presents; ’’—it was held, 
though with some doubt, to be insufficient, as containing no 
distinct declaration by the attesting witness of his being the 
attorney for the defendant.* 

. § 1018. Where, however, the attestation was a follows:— 

“ Signed, sealed, and delivered in the presence of E. F., attorney 
for the said C. C., and expressly named by him, and attending at 
his request. And I hereby subscribe myself to be the attorney 

* Per Parke, B., in Hibbert v. Barton, 10 M. & W. 683, 684. 

* Poole V, Hobbs, 8 DowL 118, per Coleridge, J., recognised and acted 
upon in 6 Q. B. 184. See also Potter v, Nicholson, 8 .M. & W. 294 ; 9 
DowL 808, S. C. 

* Everard v. Poppleton, 6 Q. B. 181. 

* Hibbert fl. Barton, 10 M. & W. 678 ; 2 Dowl. N. S. 434, S. 0. See 
also Pocock e. Pickering, 18 Q. B. 789. 

» Elkington ». Holland, 9 M. & W. 669; 1 Dowl. N. S. 643, S. C. 
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for him, having read over and explained to him tlie nature and 
effect of the above warrant of attorney, before the same was 
executed by him; and I hereby subscribe my name as a ^'itness 
to the due execution thereof, E. F.and in this form«t—“Duly 
executed by the above-named R, G., in the presence of me, the 
undersigned S. B., attorney on behalf of the said R. G., expressly 
named by him, and attending at his request; and I do hereby 
declare that I subscribe my name as witness to the due execution 
hereof by the said R. G., and as his attorney, and that, previous 
to the execution hereof by tlie said R. G., I informed him of the 
nature and effect hereof. S. B., attorney, Birmingham and in 
this form:—“Signed, sealed, and delivered by A. B., in my 
presence, and I declare myself to be attorney for the said A. B., 
and that I subscribe my name as such attorney. G. O., solicitor, 
Merthyr;”® it was held to be sufficient. So, where the witness 
after declaring himself to be the defendant’s attorney, added, “and 
I subscribe myself accordingly, A. B,” the directions of the Act 
were deemed to have been followed;^ and, where the question 
was, whether the words “ of me, M., the attorney of tlie said N.” 
satisfied the statute, which required that the witness should 
“ thereby declare himself to be the attorney for the person, &c.,” it 
was held that they did, both in substance and in form.® 

§ 1019. Notwithstanding the stringent and comprehensive 
language of the Act, it seems to be now settled, that where the 
person executing a warrant of attorney, or cognovit, is himself an 
attorney, he may dispense with the presence of another attorney 
on liis behalf; for as attorneys are expressly selected to impart* 
information to others respecting the nature of thes^ instruments, 
they are presumed to require no advice on such a subject; and 
not being within the mischief of the statute, its provisions do not 

' Lewis V. Lord Kensington, 2 Com. IQ. 463. 

® Phillips V. Gibbs, 4 Dow]. <fe L. 275 ; 16 M. & W. 208, S. C. 

® Gay V. Hall, 18 L. J., Q. B., BaU 0., 12. 

* Lindley v. Girdler, 1 Dowl. is L 699, per Patteson, J. 

® Knight V. Hasty, 12 Law J., Q. B., ^il C., 293 ; recognised in 6 Q. B. 
383. See further, Ledgard v. Thompson, 11 M, & W. 40 ; 2 Dowl. N. S. 
766, S. C. 
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apply to them.' But tlic ‘Act extends to warrants of attorney 
executed abroad, if sought to bo enforced in this country; for the 
evil, which is intended to be remedied, affects such instruments, 
equally with those which are executed at home.* The Legislature, 
appai’ently by an oversight, lias dranrn a distinction between 
warrants of attorney and cognovits; the Act applying equally to 
all the latter class of instruments, but being confined to such of 
the former class as relate to personal actions. The result is, that, 
if a defendant in ejectment gives a warrant of attorney to confess 
judgment, no statutoiy execution is required; * but if he gives a 
cognovit for the same purpose, it will be set aside unless duly 
attested in conformity with the Act.^ 

§ 1020. As the above provisions were made exclusively for the 
benefit of defendants, third parties, even though prejudiced by 
warrants of attorney or cognovits having been given by such 
defendants to other creditors, cannot object to these instruments 
on the ground that no attorney attested their execution.’ So, 
where judgment has been entered up on a warrant of attorney, 
executed by a principal and his sureties, and one of the sureties 
has paid the debt and recovered contribution from his co-surety, 
such co-surety cannot set aside the warrant, and compel the 
plaintilf to repay him the amount of contribution, on the ground 
of defective attestation.* 

§ 1021. 'I’he above decisions which relate to the execution of 
warrants of attorney, and cognovits, would seem to be equally 
•applicable to satisfaction-pieces, which may now be used in any of 
the common Iqw courts, in lieu of a w'arrant of attorney to acknow¬ 
ledge satisfaction of a judgment, or a judge’s fiat thereon; provided 
they be signed by the plaintift', or his p(wsonal representative, and 

’ Clupp 'V. Harris, C M, (b W. 430; Downes v. Garbutt, 2 Dowl. Jf. S, 
939, per Coleridge, J. 

* Davis •», Trevanion, 2 Dowl. & L, 743, per Wigbtmau, J. 

* Doe V, Kingston, 1 Dowl. N. S. 203, per Patteson, J. 

* Doc V. Howell, 12 A. & E, 690. 

® Chipp «. Harris, 5 M. & W. 430. Soo Pinches v. Harvey, 1Q. B. 869. 

® Price V. Carter, 7 Q. B. 838. 
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the signature be witnessed in like idanner as in the case of 
warrants of attorney under 1 & Viet., c. 110.’ 

§ 1033. Ill addition to warrants of attorney, cognoyits'f and 
satisfaction-pieces, several other documents may he mentioned, the 
validity of which depends upon their being duly attested by an 
attorney acting on behalf of the parties executing them. For 
instance, an admission of debt by a trader signed out of the Court 
of Bankruptcy, cannot be treated as an admission on which to 
found an adjudication of bankruptcy, unless it bo made in a certain 
form, and in the presence of an attorney expressly named by the 
trader and attending at his request, to inform him of its effect 
before it be signed, and unless such attorney subscribes his name 
as a witness to the execution, and in such attestation declares 
himself to be attorney for the trader, and states therein tliat he 
subscribes as such attorney.^ Bo, an admission by a witness in 

, ' Ueg. Geii. II. T. 1853, rule 80 ; 1 E. «fe B. App. xvi. The form, as 
given in the rule, is as follows :— 

“ In the 

Monday, the day of A.D. 186 . 

to wit,—Satisfaction is acknowledged between Pkintiff 

anil Defendant in an action for and : And 

do hereby expressly nominate and appoint , Attorney-at-Law, to 

witness and attest excention of this acknowledgment of satisfaction. 

Judgment entered on the day of , in the year of our Lord, 

185 . Roll No. . 

Signed by the said in the presence of mo of ' 

one of the attorneys of the Court of at Westminster. 

And 1 hereby declare myself to bo attorney for and on behalf 
of the said expressly named by b and attending at 

h request to inform h of the nature and effect of this 
acknowledgment of satisfaction (which I accordingly did before 
the same Avas signed by h ). And I idso declare that I 
subscribe my name hereto as such attorney.” / 

^ 12 tb 13 Viet., c. 106, § 84. The form of admission as given in Sched. 
L to this Act, is as follows :— • 

• “ The Bankrupt Law Consolidation Act, 1849. 

Admission of debt by Trader Debtor, signed out of Court. 

I, the midcraigned E. F. of do hereby confess, that I am indebted 
to A. B. of in the sum of (Signed) E. F. 

Dated this day of A.D. 

Witness,—G. H., attorney of the said E. F., and subscribing witness to 


Signature. 

The above 
named 
plaintiff. 

Date. 
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the Court of Bankruptcy that he is indebted to the bankrupt on a 
balance of accounts, will not justify the Court in ordering pay¬ 
ment .of the debt to the official assignee, unless it be reduced to 
writing, i6id signed by the Avitness after its effect has been explained 
to him by an attorney, eitlicr expressly named by himself, or 
named by the Court to act in his behalf; and unless such attomey 
signs his name as a witness to the admission in a certain statutory 
form.’ By a rule, too, of the Insolvent Debtors’ Court, every 
schedule and balance sheet, and every amendment thereto, filed by 
the prisoner must, before he signs it, be read over to him by, or 
in the presence of, the attorney named in the retainer, and such 
attorney must also attest the prisoner’s signature, and verify the 
reading over, the signatures, and the attestation by affidavit.’ 

§ 1023. It may here be convenient to notice briefly a few of the 
principal statutes, wliicli either require or permit the enrolment 
of particular instruments. And first as to the Acts which render 
enrolment necessary. One of the most important of these is the* 
IVIortmain Act,* which enacts, that all conveyances to charitable 
uses shall be void, unless, among other formalities,^ they be 
enrolled in the Court of Chancery “ ivithin six calendar months 
next after the execution thereof.” This enactment, however, does 
not apply to any conveyance or assurance of messuages, lauds, or 
hereditaments to or in trust for the overseers of the poor, or the 
guardians of any parish or union, for the purpose of providing a 

the execution hereof as such attomey.” For the Irish law, see 20 & 21 
^ Viet., c. 60, § 112, &Sched. K. 

* 12 Ss 13 Viet., c. 106, § 123. The form as given in Sched. X to the 
Act, is as folloAts :— 

“ The Bankrupt Law Consolidation Act, 1849, 

Admission of debt by Creditor of Bankrupt. 

I, the undersigned J. K., of do hereby, in open Court, confess that 
T am indebted to E. F. of , a bankrupt, in the sum of , upon the 
balance of accounts between myself and the said E. F. 

(Signed) J. K. 

Witness,—G. H., attomey of one of the Superior Courts, and named 
by the said J. K. [or named by the Court here], according to the Bankrupt 
Law Consolidation Act, 1849.” 

’ Rule XV., Oct. I, 1838, cited in note h to 5 Com. B. 564. 

» 9 Geo. 2, c. 36, §§ 1 & 3. * See ante, § 1013. 



CTIAP. xvni.] 


BILLS Ol!' SALE. 


909 


workhouse or asylum for the accomnoyodatioii of the poor.' The 
Act of 1 & 2 Geo. 4, c. 92, contains, in § 4, some special provisions 
for enrolling exchanges of lands that are subject to trusts for 
charitable purposes. 

§ 1024. Under the old Act of 27 Hen. 8, c. 16, which was 
extended to the Counties Palatine by the statute 5 Eliz., c. 26, no 
estate of inheritance, or freehold in any lands, tenements or here¬ 
ditaments, can pass by bargain and sale, unless such bargain and 
sale be by deed, enrolled within six months next after its date 
cither in one of the Courts at Westminster, or in the county where 
the land lies, before the custos rotulorum, and two justices, and 
the Clerk of the Peace, or any two of them, the Clerk of the Peace 
being one. With the view of preventing frauds upon creditors 
by the secret transfer of personal property, every warrant of attor¬ 
ney to confess judgment in any personal action,* every cognovit 
actionem given by the defendant in any personal action,* every 
judge’s order made by consent, and authorising the plaintiff in 
any personal action to sign judgment or issue execution against a 
trader defendant,* and every bill of sale of personal chattels,® is 
rendered void,—the first two instruments as against the assignees 
of the party giving them, in the event of his becoming bankrupt 
or insolvent; the third, as against the assignees of the trader 
defendant, if he becomes bankrupt,® but not as against himself;' 
and the last as against the assignees of the party giving the 
security, whether they be appointed under the laws relating to 
bankruptcy or insolvency, and also as against all sheriff’s officers 
and other persons seizing his goods under process of law, 

' 7 <fc 8 Viet., c. 101, § 73. 

=* 3 Goo. 4, c. 39, §§ I & 2 ; 6 & 7 Viet., c. 60 ; 12 & 13 Viet., c. 106, 
§ 136 ; Acraman v. Hemiman, 16 Q. B. 998 ; 7 8 Viet., c. 96, § 20 

For tho corresponding Irish enactments see 3 & 4 Viet., c. 106, § 12 ; 20 

21 Viet., c. 60, § 334, Ir. 

* 3 Geo. 4, c. 39, § 3 ; 6 & 7 Vict.,.c. 66 ; 12 & 13 Viet., a 106, § 
136 ; 7 & 8 Viet., c. 96,■ § 20. For tho corresponding Irish enactments, 
see 3 d5 4 Viet., c. 106, § 12 ; 20 21 Viet., c. 60, § 334, Ir. 

® 12 & 13 Viet., c. 106, § 137 ; 20 «fc 21 Viet., c. 60, § 335, Ir. 

® 17 (b 18 Viet., c. 36, § 1. For a corresponding Irish enactment, see 
17 & 18 Viet., c. 56, § 1. * Farrow v. Mayes, 18 Q. B. 616. 

^ Bryan v. Child, 5 Ex. R. 368. 
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including execution creditors,—unless within twenty-one days 
after the security or the consent has been given, the warrant, 
cognovit, judge’s order, or bill of sale, or a true copy thereof, be 
filed,'-together with an affidavit of the time when the instrument 
was executed or the consent was given, with the officer acting as 
clerk of tlic doequets and judgments in the Court of Queen’s 
Bench. 

§ 1025. All deeds and instruments, whereby any estates or 
hereditaments shall be purchased, sold, leased, charged, or 
exchanged under the authority of any Act relating to the pos¬ 
sessions and land revenues of the Crown, must be enrolled, 
within six months after their several dates, in the office of I^and 
Ilevenne Records and Enrolments.’ Similar enactments are con¬ 
tained in the statutes which respectively relate to the possessions 
of the ]3uchy of Cornwall,* and to the possessions of her IVlajesty 
in respect of the Duchy of Lancaster;® but the instruments 
requiring enrolment under these Acts must-be enrolled in the 
offices of the respective duchies. 

§ 1026. The Act for the Abolition of Fines and Recoveries ’ 
enacts, in § 41, that no assurance, by which any disposition of 
lands shall be effected under that Act by a tenant in tail, except 
a lease not exceeding twenty-one years at a rent not less than 
five-sixths of a rack-rent, shall have any operation by virtue of 
the Act, unless it be enrolled in the Court of Chancery within six 
calendar months after its execution ; while § IG provides, that the 
consent of a protector to the disposition of a tenant in tail shall, 
if given by a distinct deed, be void, unless the deed be enrolled 
in Chancery' either at or before the time when the assurance by 
tlic tenant in tail shall be enrolled.® 

§ 1027. The Act of 50 Geo. 0, c, 141,—which, though repealed 


‘ 10 Geo. 4, c. 60, § 03 ; 2 Will. 4, c. 1, § 21; 14 & 36 Viet., c. 42, § 0. 

= 7 «fe 8 Viet., c. 06, §§ 30—36 ; 11 <b 12 Viet., c. 83, § 0. 

’ 11 & 12 Viet., c. 8.3, § 14. M & 4 Will. 4, c. 74. 

* See also §§ 49, 61, 62, cb 59 of the Aet, for further provisions respecting 
ciirolmont. 
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since the 10th of August, 1854, by Stat. 17 & 18 Viet., c. 90,' 
seems still to be in force with respect to transactions that have 
occurred ‘prior to that date, —^I’enders void, with certain exceptions,* • 
every assurance, whereby any annuity or rent-charge ha# been 
granted for liv.es, or for any term of years or greater estate deter¬ 
minable on lives, unless within thirty days after its execution, a 
memorial of its date, and of the names of all the parties and 
witnesses to it, and of the persons on whose lives such annuity or 
rent-charge has been granted, and of the person by wdiom the 
same is to be beneficially received, and of the pecuniary con¬ 
sideration for granting it, and of the annual sum to be paid, has 
been enrolled in the Court of Chancery in a specified form.’ 
The addresses of the witnesses need not have been inserted in 
the memorial, neither was it necessary to give their Christian 
names at full length; but it was sufficient if the names of the 
witudsscs were stated, “ as they appeared signed to their attesta¬ 
tions,” without any further description\ The exceptions specified 
in the Act included all annuities and rent-charges given by will 
or marriage settlement, or for the advancement of a child, or 
secured upon freehold or copyhold lauds of at least equal value 
with tlie annuity, of which the grantor was seised in fee-simple or 
fee-tail in possession, or of which he was enabled to charge the 
foe-simple in possession, or secured by the actual transfer of 
stock of at least equal value with the annuity, or granted volun¬ 
tarily without regard to pecuniary consideration or money’s 
worth, or granted by any corporate body, or under any authority 
or trust created by Statute.* 

§ 1028. As the object of the Annuity Acts was to protect * 
necessitous persons from the extortionate arts of mbney-lcnders,* 
and to check, b}" publicity, the mischievous practice of raising 
money by the sale of life annuities,^ the Courts have considered 

' § 2 pinvidcs that ‘‘nothing herein contained shall prejudice or affect 
the rights or remedies of any person, or diminish or alter the liabilities of 
any person, in respect of any act dono previously to the passing of this Act.” 

* 63 Goo. 3, c. 141, § 10. " § 2. 

‘ 3 Geo. 4, a 92 ; 7 Geo. 4, c. 76 ; both repealed by 17 & 18 Vicl., c. 90. 

’ 63 Geo. 3, c. 141, § 10. 

*' Evatt V. Hunt, 2 E. & B. 380, per Lord Campbell. 

' Blake e. Attersoll, 2 B. & C. 879, per Bayley, J. 
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the enrolment clauses inapplicable to cases, where the transaction 
has not amounted to an actual sale of an annuity for cash, bills, or 
goods.* The consideration contemplated by the Ijegislature must 
have 'been cither money, or something convertible into money.* 
Where the consideration was a pre-existing debt, no memorial 
was required to be enrolled.* Again, a deed did not require 
enrolment as a grant of an annuity, unless the alleged grantor 
was a party to it. Where, therefore, the grantee of an annuity 
released two-fifths of it by a deed, which was not executed by the 
grantor, no enrolment of this deed was held to be necessary.* 
The grantee of an annuity, who has omitted to enrol a memorial’ 
cannot profit by his own default, and set up the want of registration 
against tlie grantor.* 

§ 1028 a. The Annuity Act of Geo. 3 had no sooner been 
repealed * than the repeal was discovered to be an ill-advised step, 
as it preve'iited purchasers from ascertaining by search what life 
annuities or rent-charges had been granted by their vendors. 
It was found necessary therefore in 1855 to amend the amend¬ 
ment of 1851, and a clause was introduced in the Purchasers 
Protection Act,' which enacts in substance, that no annuity or 
rent-charge, otherwise than by marriage settlement, for life or 
lives, or for any terra or estate determinable on life or lives, shall 
affect any hereditaments as to purchasers, mortgagees, or creditors, 
unless a memorandum containing the name, residence, and 
description of the person whose estate is intended to be affected, 
and the date of the instrument, and the annual sum payable, be 
left for registration with the Senior Master of the Oomiuon Pleas. 

§ 1029. Uhder the Act relating to attorneys and solicitors, the 
written contract between the articled clerk and the attorney or 
solicitor to whom he is bound, must be' enrolled with one of the 

* Blake v. Attersoll, 2 B. tk C.‘ 882, per Littlcdalc, J. 

- Id.; Evatt v. Hunt, 2 E. & B. 374. 

* Doe V. Pontifex, 9 Com. B. 229; Maniago v. Marriage, 1 Com. B. 761. 

* Humphreys v. Jenkiuson, 8 Ex. R. 684. 

‘ Molton V. Camroux, 2 Ex. R. 487, 496 ; ante, § 774. 

® See ante, § 1027. 

M8 & 19 Viet., c. 16, § 12. 
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Masters of the Superior Courts, within six mouths after its date, 
together with an affidavit to be made by the attorney or solicitor, 
verifying the fact of the deponent having been duly admitted, and 
the further fact of the articles having been duly exccut§d.^ The 
Patent Law ’Amendment Act of 1852, contains also several 
provisions to enforce the filing of specifications, disclaimers, and 
memoranda of alterations, in the proper office of the Court of 
Chancery,® as also the enrolment in the Court of Chancery in 
Dublin, of transcripts of letters patent.’ 

10:10. The principal statutes which permit enrolments to be 
made, are—1st, the Act of 2 & 3 Anne, c. 4, which was amended 
by 6 Anne, c. 18, and which provides that a memorial of all deeds, 
conveyances, and wills concerning any houses, manors, lands, 
tenements, or hereditaments in the West Biding of Yorkshire, 
may, at the election of the parties concerned, be registered; 
2nd, the Act of 6 Anne, c. 35, which contains similar'provisions 
with respect to tb^ East Biding; 3rd, the Act of 8 Geo. 2, c. 6, 
which applies to the Nortli Biding; 4th, the Act of 7 Anne, c. 20, 
which was amended by 25 Geo. 2, c. 4, and which is applicable to 
Middlesex; 5th, the Charitable Trusts Act, 1855, which enacts, 
that any deed, will, or document relating to any charity may be 
enrolled in the office of the Charity Commissioners, and may be 
proved by copies certified under the baud of the secretary or one 
of the Commissioners ; * and 6th, the Act of 3 & 4 Will. 4, c. 87, 
which,—after reciting that by divers Acts of Inclosure the awards 
of the Commissioners are required to be enrolled, but that such 
enrolments have in many instances been omitted,—goes on to 
enact, that the awards not enrolled shall still be valid, but that the 
parties interested may enrol them if they think proper.’ 

* 6 «fe 7 Viet., c. 73, §§ 8, 20. 

2 16 ifc leWict, c. 83, §§ 9, 27, 28, 34, 39. ^ § 29. 

■* 18 & 19 Viet., e. 124, § 42, enacts, t^jat “ any deed, will, or document 
relating to any charity, may be em'olled by the Board in books to bo provided 
and kept by them ‘for that purpose at their office, and a copy of any such 
deed, will, or document made from such books, and certified under the hand 
of the secretary, or one of the Coxamissioners, shall be received as evidence 
of the contents of the same deed, will, or document.” 

’’§§!& 2 . 
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CHAPTER XIX. 

AnAtlSSIBJLITY OF PAROL EVIDENCE TO AFFECT WRITTEN 

INSTRUMENTS. 

§ loyi. Perhaps the most difficult branch of the law of evidence 
is that which regulates the admissibility of extrinsic parol testi¬ 
mony to affect written instruments. In proceeding to discuss the 
rules of law connected with this subject, it will be well to advert 
to one or two established principles, which govern the interpre¬ 
tation of all writings. And first, in order to put a just con¬ 
struction upon the language of any document, the Court must 
read the whole of it, and must determine the meaning of the 
words employed in the passage under discussion, not only by a 
careful examination of the immediate context, but also by con¬ 
sidering the sense in which the same words have been used in 
other parts of the iustrunient.’ For it is obvious, tliat the 
language of a particular passage may be capable of bearing a 
wider or narrower signification, when read in connexion witli 
other jiarts of the instrument where the same language is 
employed, than it would liave borne, had no sucli reflected light 
been thrown upon it. For instance, suppose a question to arise 
respecting the meaning of the word “ close ” as used in a will. If 
this expression were only to occur once, evidence would be 
admissible to show, that, in the county where the property was 
situate, it denoted a farm; but if the word were found in other 
parts of the will, in any one of wliich this enlarged meaning could 
not be applied to it, such evidence would be clearly rejected, as 
the Court would then see that the testator had used the word in 
its ordinaiy sense, as denoting an enclosure.® So the word 
“ mouth,” which denotes at law a lunar month, may be shown by 

‘ BlimdeU D. Gladstone, 11 Sim. 486 ; 1 PhUl. 279, 283, 289, S. C. ; 
Bateman e. Lord Roden, 1 Jones & I^at. 366, 368—370, iier Sugden, C. 

^ Richard.son v. Watson, 4 B. <fe Ad. 787, 799, per Parke, J. ; 1 N. & 
:\r. 676, S. C. 
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the context to mean a calendar monthf and the judge will in such 
case adopt that construction.' So, when words used in the 
operative part of a deed are of doubtful import, the recitals and * 
other parts of the instrument will often furnish an exc^lld^t test 
for discovering the real intention of tlie parties, and will enable 
the Court to fix the true meaning of the language employed.* 

§ 1032. Again, if the point at issue was whether a legacy, 
given by a codicil to a legatee under the will, was to be regarded 
as cumulative or substitutionary, the Court would certainly be 
justified in looking, not only to other parts of the same codicil, 
but to bequests in other later testamentary instruments; and 
if it should appear that, in tliese later codicils, the testator had 
used the words “ in addition,” when making bequests to other 
parties which were intended to be cumulative, the absence of these 
words, or of expressions of equivalent import, in regard to the 
legacy in question, would be a circumstance, though* far short 
of conclusive, yet tending to show, in comiexion with other facts 
and arguments, that the latter legacy was intended not to be 
additional, but in substitution. The Court, in such a case, would 
be bound to carry back and apply to the first codicil the knowledge 
it had acquired by examining the language of the later bequests.’ 

§ 1033." If the instrument consists partly of a printed formula, 
and partly of written words, and any reasonable doubt is felt as 
to the meaning of the whole, the written words are entitled to 
have greater effect in the interpretation, than those which are 
printed; ‘ they being the immediate language selected by the , 
parties themselves for the expression of their meaning, while the 
jirinted formula is more general in its nature, applying equally to 
their case, and to that of all other contracting parties on similar 
subjects and occasions." 

' Lang V. Grale, 1 M. Sel. Ill ; B. v. Chawtoii, 1 Q. B. 247. Sec 
ante, § 14. * Walsh v. Trevanion, 16 Q. B. 733, 761. 

“ Iiee V. Pain, 4 Hare, 218—221, 236, per Wigratn, V. C. ; Bnssell v. 
Dickson, 2 Dm. <k War. 139, per Sugden, O. ; Darley ». Martin, 13 Com. 

B. 684. " Gr. Ev., § 278, almost verbatim. 

® This rale is embodied in the New York Civ. Code, § 1696. 

" Per Lord EUenborough, in L ibortson r. French, 4 East, 136. 

.1 H 2 
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§ 1034. Next, the terms of every docuincut must, in the absence 
of all parol testimony, be construed in ihek pi inuiry sense, unless 
the context evidently i)oint8 out that, in the particular instance, 
and ill o”der to effectuate the immediate intention of the parties, 
they must be understood in some other and peculifu’ sense.’ But 
it may be said, what is the primary sense of a word ? and this is 
a (luestion which, in some cases, may be more easily asked than 
answered.* It may, however, bo stated generally, that if the 
language be technical or scientific, and be used in a matter 
relating to the art or science to which it belongs, its technical or 
scientific must be considered its primary meaning; * but if, on the 
other hand, the expressions have reference to the common 
transactions of life, they will be interpreted according to their 
plain, ordinary, and popular meaning.' 

' Robertson r. French, 4 East, lli.0, 13(), i^erLord Ellcnborongh; Malian 
V. May, 33 M. <fe W. 517, per Pollock, C. IJ. ; Ford v. Fort!, G Hare, 490, 
491, per Wigram, V. C. ; Hicks v. Sallitt, 23 L. J., Cli., 571, 578, jair 
Wood, V. C. ; Boorman v. Johnston, 12 Wend, 573. 

® See Doe V. Perratt, 6 M. Ar Gr. 314, whei^ tlie judges, in delivering 
their opinions before the House of Lords, diflered widely upon the question, 
as to whether the word “ heir,” in a will, wiis to be construed in its technical 
or popular sense. 

^ Shore v. Wilson, 9 Cl. & Fin. 525, per Coleridge, J. ; Doe v. Perratt, 
6 M. (k Gr. 342, per Pai’ke, B. 

' Robert.son v. French, 4 East, 136, per Lord Ellenborough ; Shore v, 
Wilson, 9 Cl. A: Fin. 6G5, per Tindal, C. J. The rules for the interpretation 
of wills, laid down by Vice-Chancellor Wigram in his able treatise on that 
subject, may bo safely applied, mutato nomine, to all other private instruments. 
They arc contained in seven propositions, as the result both of principle and 
authority, and. arc thus expressed :—“ 1. A testator is always prc.sumed to 
use the words, in which he expresses himself, according to tlicir strict and 
primary acceptation, unless from the context of the will it appears that ho 
has used them in a different sense ; in which case the sense, in which he 
thus appears to have ,used them, will be the sense in which they are to be 
construed. II. Where there is nothing in the context of a will, from which 
it is apparent that a testator has used the words, in which ho has expressed 
himself, in any other than their strict and primary sense, and where his words 
so intorprete/1 are smsihh with reference to extrinsic circumslanxcsy it is an 
inflexible rule of construction, that the words of the will shall be interpreted 
in their strict and primary 8cn.se, and in no other, although they may be 
capable of some popular or secondary interpretation, and although the most 
conclusive evidence of intention to use them in such popular or secondary 
sense be tcndci-cd. Ill, Where there is nothing in the context of a will, 
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§ 1035. Bearing the above principles in mind, the first general 
rule which it will be necessary to notice, respecting the admissi¬ 
bility of extrinsic evidence to affect what is in writing, jfi, that 
parol testimony cannot be received to contradict, vary, add to, or 
subtract from, the terns of"a valid written instrument' This 
rule of the common law, which may be traced back to a remote 

from which it is apparent that a testator has used the words, in which he has 
expressed himself, in any other than their strict and primary sense, but his 
words so interpreted are msensihle with reference to extrinsic circumstances, 
a Court of law may look into the extrinsic circumstances of the case, to see 
whether tho meaning of tho words be sensible in any popular or secondary 
sense, of which, with reference to these cireumskiwes, they are capable. 

IV. Where the characters in which a will is written arc difficult to be 
<lecyphei‘e«l, or the language of tho will is not understood by tho Court, the 
evidence of persona skilled in decyphering writing, or who understand the 
language in which tho will is written, is admissible to declare what the cha¬ 
racters are, or to inform the Court of the proper meaning of the A\orda. 

V. For tho purpose of determining the object of a testator’s bounty, or the 
subject of disposition, or the quantity of interest intended to be given by 
his will, a Court may inquire into every material fact relating to the person 
who clauns to be interested under tho will, .and to the property, which is 
claimed as the .subject of disposition, and to tho circumstances of the testator 
and of his family and affairs; for tho purpose of enabling tho Court to 
hlcntify tho person or thing intended by the testator, or to determine the 
quantity of interest he has given by his will. The same (it is conceived) is 
true of every other disputed point, respecting which it can bo shown that a 
knowledge of extrinsic facts Cian in any way be made ancillary to tho right 
interpretation of a tesbator’s wonls. VI. Where the words of a will, aided 
by evidence of the material facts of the case, arc insufficient to determine 
the testator’s meaning, no evidence will be admissible to prove what tho 
testator intended, and the will (except in certain special cases—sec Proposition 
VII.) will be void for uncertainty. VII. Notwithstanding tho rule of law, 
which makes a will void for uncertainty, where tho words, aided by evidence 
of the material facts of the case, are insufficient to dotonnino the testator’s 
moaning—Courts of law, in certain special cases, admit extrinsic evidence of 
intention, to make certain the person or thing intended, where the description 
in the will is insufficient for the purpose. These ciisos may bo thus defined : 
where the object of a testator’s bounty, or the subject of disposition (i. e. 
person or thing intende<l) is described in terms, whicli are applicable in¬ 
differently to more than one person or thing, evidence is ailmissible to prove 
.which of the persons or things so described was intended by the testator.” 
Wigram on Wills, pp. 11—14, 

' Goss V. Lord Nugent, 5 B. & Ad, 64, 6.5 ; Wigram on Wills, .5 ; 2 Ph. 
Ev. 360. So, by the Scotch law, “a writing cannot be cut down or taken 
away by tho testimony of witnesses.” Tait Ev. 326, 327. 
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antiquity, is founded on the obvious inconvenience and injustice 
that would result, if matters in writing, made by advice and on 
consid.'^ration, and intended finally to embody the entire agree¬ 
ment between the parties, were liable to be controlled by what 
Lord Coke expressively calls, “ the uncertain testimony of 
slippery memory.” ‘ When parties have deliberately put tlieir 
mutual engagements into writing, in such language as imports a 
legal obligation, it is only reasonable to presume, that they 
have introduced into the written instrument every material term 
and circumstance; and, consequently, all parol testimony of 
conversations held between the parties, or of declarations made 
by either of them, whether before, or after, or at the time of, 
the completion of the contract, will be rejected; because such 
evidence, while deserving far less credit than tlie writing itself, would 
inevitably tend, in many instances, to substitute a new and different 
contract for the one really agreed upon, and would tlius, without 
any corresponding benefit, work infinite mischief and wrong.” 

§ 1036. Independent, too, of all considerations of convenience, 
the Legislature has, by positive enactment, adopted the same rule 
in several cases as an arbitrary and absolute one; and by 
requiring certain dispositions of jiroperty, and other transactions, 
to be evidenced by writing,—as, for instance, wills, contracts 
within the Statute of I’rauds, and the like,”—has rigidly excluded 
all parol testimony tending to vary the terms contained in the 
written instrument.^ But though the statutory rule will perhaps 
be more strictly enforced, than that which rests on the common 
law alone, because, in the former case, to relax the rule in any 
degree, is to- the like extent to repeal the particular Act which 
renders the writing necessaryyet, at the present day, it 

‘ Lady Rutknd’s case, 5 Hep. 20 a, Ist Res. 

” Preston v. Morceau, 2 W. LI. 1249 ; Rich v. Jackson, 4 Bro. Ch, R, 
519, per Lord Thurlow ; Adams*®. Wordloy, 1 M, & W. 374 ; Parteriche 
V. Powlet, 2 Atk. 383, per Lord Hardwicke ; Bogerfc «. Caumau, Anthon’s 
R. 70 ; Bayard ®. Malcolm, I Johns. 467, per Kent, C. J. 

* See ante, § 908, et scq. ‘ Wigram on Wills, 4, 7, 8, 117, 118. 

- Id. ; Miller ®. Travers, 8 Bing. 260, 261; Doe ®. Hiseocks, 6 M. & W. 
369 ; Clayton ®. Lord Nugent, 13 M. «k W. 206, per Alderson, B., 208, 
per Rolfe, B. 
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seems to be generally admitted as indis*putable law, that tbe term, 
“written instrument,” as used in the rule, includes, not only 
records, deeds, wills, and other instruments required by the ^atute 
or common law to be in writing, but every document, whiclf contains 
the terms of a contract between different parties, and is designed 
to be the repository and evidence of their final intentions.' 

§ 1037. To other less formal documents the rule does not extend; 
and, therefore, a receipt, except in some few special cases,® is not 
conclusive evidence of tlie payment therein acknowleged to have 
been made, but the party signing it may invalidate its effect by 
oral evidence, not only of fraud, but of mistake or surprise on his 
part; and in short, the document, like any verbal statement made 
by a person, and afterwards given in evidence to affect him, 
amounts only to prirna facie proof, and is capable of being 
explained.® So, an order for goods, insufficient to satisfy the 
Statute of Frauds, or a loose memorandum, which does not seem 
to have been intended by the parties to contain the terms of their 
contract, will not exclude parol evidence on that subject. For 
instance, where the defendant, having ordered goods by an 
unsigned letter, which did not mention any time for payment, 
afterwards accepted the goods Avhich the plaintiff forwarded to 
him with the invoice, the Court held, in an action for their price, 
that parol evidence was admissible to show that the goods were 
really supplied on a credit, which had not expired at the com¬ 
mencement of the suit.^ So, where a plaintiff had bought and 
paid for a horse on a verbal warranty by the defendant, and 
shortly after the purchase was completed, the defendant gave 
him a paper in the following form: —“ Bought of A. B., a horse 
for 7i.—A. B.,”—the Court, in an action for breach of warranty, 
held that the plaintiff might prove the warranty by parol evidence, 
as the paper appeared to have been meant merely as a memo- 

‘ Woolam V. Heam, 7 Vea. 218, por Sir W. Grant; Shore v. Wilson, 9 Cl. 
• «t Fin. 640, per Williams, J. ; Stackpole e. Arnold, 11 Mass. 31, per Parker, 
J. ; Hunt i'. Adams, 7 Maas. 622, per Sewell, J. ® See ante, §§ 83, 774. 

® Farrar v. Hutchinson, 9 A. & E. 641, 643 ; 1 P. & D. 437, S. C. ; 
Skaife v. Jackson, 3 B. <k C. 421 ; Wallace v. Kelsall, 7 M. & W. 273, 
274 ; Fuller v. Crittenden, 9 Conn. 406. 

■* Lockett V. Nicklin, 2 Ex. R. 93. See § 1053, post. 
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randum of the transaction,' or an informal receipt for the money, 
and not as containing the terms of the contract itself.' So, where 
a per^n, after having agreed to hire a horse, had given the owner 
a card, <5n which he had written in pencil, “six weeks at two 
guineas, W. H.,” the owner was allowed to prove by parol evidence, 
not indeed a different time of hiring or a larger rate of payment 
than those stated in the memorandum, but an additional term of 
the contract, namely, that all accidents occasioned by the shying 
of the horse should be at the risk of the hirer." Again, in the 
sale of a chattel under the value of 101., an auctioneer is not 
bound by the description of the article contained in the unsigned 
printed catalogue ; but if when the article was put up to auction, 
he publicly stated in the hearing of the purchaser that the 
description was incorrect, he will be entitled to a verdict for the 
price on giving parol proof of such statement." 

§ 1038.“ Having thus pointed out the class of written instru¬ 
ments to which the rule applies, it may next be observed that the 
rule is not infringed by the admission of parol evidence, under 
the proper plea,' showing that the instrument is altogether void, 
or that it never had any legal existence or binding force, either by 
reason of forgery or fraud, or for the illegality of the subject- 
matter, or for want of due execution and delivery." For instance, 
—to illustrate the last ground of invalidity first,—it may be shown 
by parol evidence, either that an instrument, apparently executed 
as a deed, had really been delivered simply as an escrow,^ or 
that a document, signed as an agreement, had not been intended 
by the parties to operate as a present contract, but that it was 
meant to be conditional on the happening of an event which had 
never occurred." Fraud practised by the party seeking the remedy 

‘ Allen V. Pink, 4 M. & W. 140, 143, 144 ; 6 Dowl. 008, S. C. 

Jeffery v. Walton, 1 Stark. R. 267. For other instances, see ante, 

§ 377. 

" Eden v. Blake, 13 M. «b W. 614. As to examinations of prisoners, see 
ante, §§ 816, 817. “ Gr. Ev., § 284, in part. ® Ante, § 267. 

* Collins V. Blantem, 2 WUs. 341 ; 1 Smith Lead. Ca. 164—170 ; id. 
4th ed., 263—288, S. C., and cases there cited in the notes ; Paxton v. 
Popham, 9 East, 421, 422, per EllenboroAgh. 

' Murray ». Earl of Stair, 2 B. & C. 82 ; 3 D. & R, 278, S. C. 

« Pyin V. Campbell, 26 L. J., Q. B., 277 ; C E. & B. 370, S. C. ; Davis 
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upon him against whom it is sought, •and in that which is the 
subject-matter of the action or claim, is universally held fatal to 
his title. “ The covin,” says Lord Coke, “ doth suffocate the ' 
right.” It matters not in this respect whether the foumdallfon of 
the claim be a record, a deed, or a writing without seal; for in 
either case the instrument will be void if obtained by fraud, 
and the fraud may be established by parol evidence.' Thus, if 
a person has been induced by verbal fraudulent statements to 
enter into a written contract for the purchase of a house, a ship, 
or the like, it is competent for him, in an action on the case for 
a deceitful representation, to prove the fraud by evidence aliunde, 
though the written contract or the deed of conveyance is silent on 
the subject, to which the fraudulent representations refer.’ So, 
the representation of a vendor respecting some particular quality 
of the article sold, may be given in evidence, if the purchaser has 
thereby been fraudulently prevented from discovering a fault 
which the vendor knew to exist.’ The declarations, too, of a 
testator are admissible to sliow his intentions, if the will be 
impeached on the ground of fraud, circumvention, or forgery;’ 
and similar evidence will be received with the view of rebutting 
the presumption that an alteration, or interlineation, apparent on 
the face of the will, was made after its execution.’ For this last 
purpose, however, the declarations of the testator must have been 
made before tlie writing was executed, though it matters not 
whether the instrument be, or be not, a holograph will.' 

§ 1039.' Parol evidence may also, under the proper plea,* be 
offered to show that the contract was made for the furtherance, 

V. Jones, 17 Com. B. 625. See also Gudgen v. Besset, 26 L. J., Q. B., 

36 ; 6 E. & B. 986, S. C. 

' Tait Ev. 327, 328 ; Buckler ». Millerd, 2 Ventr. 107 ; Filmer v. Gott, 

4 Bro. P. C.' 230; Taylor v. Weld, 5 Mass. 116, per Sedgwick, J.; Fran- 
chot V. Leach, 6 Cowou, 608 ; Dorr v. Munscll, 13 .Tuhus. 431 ; Morton v. 
Chaudloi’, 8 Greeul. 9 ; Com. v. Bullard,* 9 Mass. 270. 

■ Dobell V. Stephens, 3 B. & C. 623 ; 5 D. ife R. 490, S. C. ; Wright v. 
Crookes, 1 Scott, N. R. 686, 698. 

“ Kain v. Old, 2 B. C. 634, per Abbott, C. J. 

■* Doe V. Hai-dy, 1 M. «b Rob. 626 ; Doo v. Allen, 8 T. R. 147. 

Doe V. Palmer, 16 Q. B. 747. “ Id. 

' Gr. Ev., § 284, in part. Ante, § 267. 
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of objects forbidden, eitlfer by statute, or by common law;’ 
or that the writing was obtained by duress; * or that the party 
was incapable of binding himself by reason of some legal impedi¬ 
ment, such as infancy, coverture,* idiotcy, insanity, or intoxica¬ 
tionor that the instrument came into the hands of the 
plaintiff without any absolute and final delivery by the obligor 
or party charged.’ 

§ 1040. The want or failure of consideration may also be proved 
by parol evidence, showing that the written agreement is not 
binding;* unless it be under seal, which in the absence of fraud, 
is conclusive evidence of a sufficient consideration.' But further, 
if no consideration is stated in a deed, the party will be allowed 
to prove one by extrinsic evidence ;* and if the deed is expressed 
to be made “ for divers good considerations,” it may be averred 
and proved by parol that the bargainee gave money for his 
bargain.* The onus, however, of proving the consideration will, 
in such a case, lie on the party claiming under the deed; for 
the mere statement in the operative part of an instrument that 
it was made for good and valuable consideration will not suffice 
to raise a presumption, as against parties disputing the validity of 
the deed, that any substantial consideration has ever in fact been 
given.’" Again, if an instrument under seal specifies any particular 
consideration, as, for instance, love and affection, and omits all 
mention of any other consideration, no extrinsic proof of another 


’ Collins V. Blantem, 2 Wils. 34^^ ; 1 Smith Lead, Ca. 164, 168, n. ; id. 
* 4th ed., 263, 279, S. C. ; Benyon u, Nettlofohl, 3 M. & Gord. 94. See 
also Biggs V. L&wrcnce, 3 T. R. 464 ; Waymell v. Reed, 6 T. R. 600 ; Doe 
V. Ford, 3 A. E. 649 ; Sinclair w. Stevenson, 1 C. <b P. 582 ; Norman v. 
Cole, 3 Esp. 263. 

* 2 Inst. 482, 483; B, N. P. 172 ; 6 Com. Dig. Plead. 2, W. 18—23. 

’ Id. 

'' B. N. P. 172 ; Barrott v. Bpxton, 2 Aik. 167, per Prentiss, J. 

» B. N. P. 172 ; Clark v. Gifford, 10 Wend. 310 ; U. S. «. Leffler, 11 
Peters, 86. 

Foster». Jolly, 1 C, M. & R, 707, 708 ; Solly v. Hinde, 2 Cr. <k Mee. 
616 ; Abbott v. Hendricks, 1 M. & Gr. 791, 794—796 ; ante, § 936. 

’ Ante, § 73. * Peacock v. Monk, 1 Ves. Sen, 128. 

» 2 Ph. Ev. 363 ; Tall w. Parlett, M. & M, 472, per Tindal, C. J. 
Kelson v. Kelson, 10 Hare, 386, per Wood, V. C. 
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can in general be given, because such jfroof would contradict the 
deed.' Still, if the object be to establish or negative the existence 
of fraud, such proof will be admissible. Thus* where a convevpnce 
purported to have been made in consideration of 10,0001, and 
natural love and affection, the Court, in a suit to set it aside, 
admitted extrinsic evidence to show that the estates were worth 
30,000?., and that natural love and affection constituted no part of 
the real consideration,® So, where a father assigned his house 
and personalty to his son by deed, “ in consideration of natural 
love and affection,” and afterwards the sheriff seized part of the 
personalty under a fi-fa. against the father, the son, in proceeding 
against the sheriff, was permitted to give evidence of a valuable 
consideration, and thus to rebut the presumption of fraud against 
creditors, which a deed, made by a debtor in consideration of 
natural love and affection, primft facie imports.® 

§ Ipll. Courts of Equity will also sometimes admit parol 
evidence to contradict or vary a writing, where, by some mistake 
in fact* it speaks a different language from what the parties 
intended; and where, consequently, it would be unconscientious 
or unjust to enforce it against either party according to its 
expressed terms. In all cases, however, of this kind, the party 
seeking relief undertakes a task of great difficulty, since a Court 
of Equity will not interfere, unless it be clearly convinced by 
the most satisfactory evidence, first, that the mistake complained 
of really exists, and next, that it is such a mistake as ought to be 
corrected.* A plaintiff may seek the relief in equity by filing a 
bill, either to reform the writing,—in which event it will be • 

* Peacock v. Monk, 1 Ves. Sen. 128, per Lord Hardwicke ; cited by 
Alderson, B., in Gale Williamson, 8 M. & W. 408. 

® Filmer ». Gott, 7 Bro. P. C. 70 ; cited by Lonl Kenyon in B. v. 
Scanimondon, 3 T. R. 476, 476. 

® Gale V. Williamson, 8 M. A: W. 405,* 409—411 ; Pott v. Todhunter, 

2 Coll. 0. R. 76, 84. See 13 Eliz. c. 5. 

* See Hunt v. Rousmanier, 8 Wheaton, 211, et seq. 

* M. of Townsend v. Strangroom, 6 Ves. 339 ; Mortimer v. Shortall, 2 
Dm. A War. 371, per Sugden, 0. ; Bold v. Hutchinson, 6 De Gex, M. A 
Gord. 668 ; Wright v. Goff, 22 Beav, 207, 214 ; Ashhurst v. Mill, 7 Hare, 
502 ; Gillespie v. Moon, 2 John. Ch. R. 685. 
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necessary to satisfy the Court tliat the mistake was made on both 
sides ;' or to rescind the instrument,—in whicli case, though con¬ 
clusive proof of ciTot* or surprise on the plaintiff’s part alone will 
suffice,* vt must appear that the mistake was one of vital import¬ 
ance.* In either of these cases, if the defendant by his answer 
denies the case as set up by the plaintiff, and tlie latter simply 
relics on the verbal testimony of witnesses, and has no docu¬ 
mentary evidence to adduce,—sucli, for instance, as a rough draft 
of the agreement, the written instructions for preparing it, or the 
like,—the plaintiff’s position will be well nigh desperate; though 
even here, as it seems, the parol evidence may be so conclusive 
in its character as to justify the Court in granting the relief 
prayed.* 

§ 1043. A defendant, also, against whom a specific performance 
of a written agreement is sought, may insist by way of answer 
upon the mistake, and may establish its existence by parol 
evidence, because he may rely on any matter which shows it to be 
inequitable to enforce the contract.’ But here an artificial dis¬ 
tinction must be noticed, which appears to be recognised as 
undoubted law in British courts of equity, and which is this; 
that though parol evidence may be received against a plaintiff 
seeking a specific performance, it will be inadmissible in his 
favour: or, in other words. Courts of Equity will not receive 
parol evidence on the part of a plaintiff to rectify a written 
agreement, of which he seeks a specific execution." Tn America, 

‘ Mortimer v! Shortall, 2 Dru. <b War. 372, per Sugden, C. ; Murray v. 
Parker, 19 Beav. 306 ; Rooke v. Ld. Kensington, 2 Kay & J. 763. 

Id. ' Story Eq. Jur. § 144, n. 

* Mortimer ». Shortall, 2 Dra. & War. 374, per Sugden, 0. ; Alexander 
fl. Crosbie, Lloyd & Goold, R. temp. Sugden, 160 ; M. of Townsend v. 
Stningroom, 6 Ves. 339; Gillespie v. Moon, 2 John. Ch. R. 600, per 
Kent, C. 

® 1 Story Eq. Jur. § 161 ; 2'id. § 770 ; M. of Townsend u. Stran- 
groom, 6 Ve.s. 328 ; Davies v. Fitton, 2 Dru. & War. 232, per Sugden, C.; 
Wood e. Scarth, 2 Kay ife J. 33 ; Manser v. Back, 6 Hare, 443, per 
Wigram, V. C. ; Howard v. Wright, 2 Coop. 0, P. R. 114, per Sir John 
Leach, V. C. ; Squire v. Campbell, id. 114, per Lord Cottenham. See 
Carpenter v. Providence Washington Ins. Co., 4 Howard, S. Ct. R. 222. 

® Davies v. Fitton, 2 Dru. «b War, 232, per Sugden, C. ; Marq. of Town- 
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however, Mr. Chancellor Kent, after a jnost elaborate considera¬ 
tion of the subject, has not hesitated to reject this distinction as 
unfounded in justice; ‘ and Mr. Justice Story has taken the same 
view of the matter, observing, with much force, that theys^* no 
mutuality or equality in the operation of such a doctrine.* 

§ 1043.* The rule under discussion does not exclude verbal 
evidence, when adduced to prove that the written agreement 
has been totally waived or discharged. If, indeed, the agreement 
be by deed, it can only be entirely, or even partially, dissolved 
by an instrument of an equally solemn character; for the maxim 
of law is well established, that unumqiiodquc ligamen dissolvitiir 
eodem ligamine quo et ligatur.^ Therefore, where to an action of 
covenant for non-payment of money, the defendant pleaded a 
parol discharge in satisfaction of all demands, thg Court held, 
upon demurrer, that the covenant could not be discharged with¬ 
out a deed.* A similar decision was pronounced on a rule 
obtained by the plaintiif for judgment non obstante veredicto, in 
a case 'where an action had been brought by a landlord against 
his tenant, on a covenant by the latter to yield up, at tlie expira¬ 
tion of the term, all erections set up during the tenancy; the 
defendant having obtaincid a verdict on a plea staling an agree¬ 
ment between the parties, that, if the defendant built a greenhouse 


send «. Straiigroom, 6 Vos. 328 ; Woolam v. Hoarno, 7 Ves, 211; Higgin- 
Bon V. Clowes, 15 Ves. 516 ; Clowes v. Higginson, «1 Vos, & Boa. 375 ; 
Rich V. Jackson, 4 Bro. C. C. 514 ; 6 Ves. 334, n. S. C. ; Clinaii v. Cooke, 
I Soh. ife Lef. 38, 39 ; Att.-Gen. v. Sitwell, 1 You. & Col., Ex. R., 559, 
583 ; Squire v. Campbell, 2 Coop. C. P. R. 114, per Lord Cottenham. 

* Keissolbraok v. Livingstone, 4 Johns. Ch. R. 144, 148, 149. 

* 1 Story Eq. Jur. § IGl, and note. Those who require furtl^er iufonnatiou 
on this siibject are referred to 1 Sugden, V. & P. 222—233, and 268— 
266 ; 1 Story Eq. Jur. §§ 152—161 ; Grcsle}'- Ev. 206—209. 

'* Gr. Ev., § 302, in part, as to first five lines. 

’ 2 lust, 360 ; Wingate’s Maxims, 68—72 ; Story on Agen. § 49 ; 
Powell V. Forrest, 2 Saund. R. 47 ff, 47 gg; Harris v. Goodwyn, 2 M. & 
Gr. 406 ; 2 Scott, N. R. 459, S. C. ; Doe v. Gladwin, 6 Q. B. 963, 962 ; 
Rawlinson v. Clarke, 14 M. <k W. 187, 192. 

* Rogers v. Payne, 2 Wils. 376, recognised in West v. Blakeway, 2 M. 
Gr. 761 ; Cordwent v. Hunt, 8 Taunt. 596. See Spence v, Healey, 8 Kx, 
R. 668 ; Mayor of Berwick v, Oswald, 1 E. «k B. 296. 
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on the premises, he shopld be at liberty to remove it.' So, it 
matters not, at common law, whether the agreement in discharge 
of the deed be in writing or merely verbal, or whether it be 
exechlopy or executed; and, therefore, if an act is requii-ed by 
deed to be done within a certain time, evidence cannot be given 
to show that the period was extended by some instrument not 
under seal, and that the act was performed within the time so 
extended.’ In this latter event, however, Courts of Equity will 
perhaps grant relief.’ 

§ 1041. As the doctrine just stated has nothing to do with the 
general rule under discussion, but rests entirely on the solemn 
nature of deeds, any obligation by writing, which is not‘under 
seal, may, in the absence of staUiiory interference, be edthcr totally 
or 2 >artially dissolved before breach, by a svbseqiient oral agreement; 
or, to adopt 'he language of Tiord Denman in Goss v. Ij(ml 
Nugent,’ ^ After an agreement [at common law] has been reduced 
into writing, it is competent to the parties, at any time before 
breach of it, by a new contract not in writing, either altogether to 
waive, dissolve, or annul the former agreement, or in any manner 
to add to, or subtract from, or vary, or qualify the tenns of it, 
and thus to make a new contract, which is to be proved, partly 
by the written agreement, and partly by the subsequent verbal 
terms, engrafted upon what will be thus left of the written 
agreement” 

§ 1045. With respect to those cases where a writing is by 

statute made necessary to the validity of an agreement, the rule is 

difl’erent; for, although tlie better opinion seems to be, that con- 
« 

tracts concerning the sale of lands or goods, which fall within the 


‘ West V. Blakeway, 2 M. & Gr. 729; 3 Scott N. E. 199, S. C. But 
see Oort v. Ambergate &c. Rail. Co., 17 Q. B. 127, 146, 146. 

’ Gwynne v. Davy, 1 M. & Gt. 867, 871, per Tiudal, C. J. ; littler v. 
Holland, 3 T. E. 690. 

® Gwynne v. Davy, 1 M. Gr. 868, per Tindal, C. J. 

’ 6 B. <fe Ad. 66. By the law of Scotland, no written obligation what¬ 
ever can be extinguiahed or renounced, without either the creditor’s oath, or 
a writing signed by him. Tait Ev. 325. 
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4th or 17th section of the Statute cjf Frauds, may be wholly 
waived or abandoned by a subsequent oral agreement so as to pre¬ 
vent either party from recovering on the original written contract, 
this doctrine rests on the peculiar language of the Act of^C^iSrles 
the Second, which, without distinctly stating that the contracts in 
question must be in writing, merely enacts that, unless they are 
so, no action shall be brought upon them.’ No general rule, 
therefore, can with safety be laid down respecting the validity of 
the oral dissolution of a statutory instrument; but in each case 
the special language of the Act requiring the \*'ritiug must be 
duly considered; and in several cases, as, for instance, in that 
of a will, it is clear law that a verbal abandonment will not 
sufficA* 

§ 1046. But whatever may be the effect of an oral dissolution 
of the entire statutory contract, tlius much is certain, that no 
verbal agreement to abandon it in part, or to add to, or modify, its 
terms, can he received; for, to allow such contracts to be proved 
partly by w'riting, and partly by oral testimony, would be to let in 
all the mischiefs which it was the object of the Legislature to 
exclude; and here it matters not what term of the written contract 
is sought to be varied by parol, since no distinction can be drawn 
between the material and immaterial parts of the contract; but 
everything which originally formed part of the agreement, in 
regard to which the parties are stipulating, must be deemed to be 
material.* 

§ 1047. If, then, a written contract is made for the sale, either 
of goods above the value of lOi., or of lands, and the writing 
states a time for the delivery of the goods, or for tKe completion 
of the purchase, no verbal agreement to substitute another day 


* Goss B. Lord Nugent, 2 B. & Ad. 58, 66, 66, per Lord Denman; 2 
N. & M. 28, S. C. ; Price b. Dyer, 17 VoS. 366, per Sir W. Grant. These 
dicta go far towards overruling a contrary opinion expressed by Lord Hard- 
wicko in Buckhouse e. Crossby, 2 Eq. Gas. Ab. 32 pL 44, and in Bell b. 
Howard, 9 Mod. 305. ‘‘ Ante, § 980. 

“ Marsliall b. Lynn, 6 M. W. 116, 117, per Parke, B. ; Enmiet v. 
Dewhii'st, 21 L. J., Ch., 497 ; Moore b. Campbell, 10 Ex. R. 323. 
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for the one originally agreed upon will be valid.' So, where 
a vendor had conti'acted in writing to sell to a purchaser 
certain lots of land, and to make out a good title to them, the 
CourtJv3ld, that, in an action for the purchase money, he was not 
at liberty to show a verbal waiver by the purchaser of his right 
to a good title as to one lot; since the efi’ect of such a waiver 
was to substitute a partly oral contract for the one which the 
Statute of Jj’rauds required to be in writing.* So, where a 
master had agreed by letter to jiay his clerk a yearly salary, and 
the contract was necessarily in writing, being one which would 
not be performed within a year from its date, parol evidence was 
held to be inadmissible, when tendered to show either a contem¬ 
poraneous or subsequent verbal agreement that the salary Should 
be paid quarterly, or to jirove the fact that quarterly payments 
had usually been made.’ Again, if an entire written agreement 
consists of divers particulars, some of which are within, and 
others without, the operation of the Statute of Frauds, a verbal 
agreement to vary the latter part in even some trifling particular, 
as, for instance, to have one valuer instead of two, cannot be 
received in evidence, though that part of the contract might, of 
itself, have been good without writing.^ 

§ 1048. In applying this doctrine to testamentary instmments, 
care must be taken to mark the distinction between the revo¬ 
cation of a will and the ademption, or, rather, the payment by 
anticipation, of a legacy; for although a will can be neither 
wholly nor partly revoked or abandoned by Avords, parol evidence 
is admissible to establish either a total or a partial ademption of 
a legacy. Thus, where a testator bequeathed SOOpi. to his daughter 
for her separate use for life, with remainder to her children, and 
gave the residue of his property to his son, it was held by Vice- 
Chancellor Wigram, in a suit by the children of the daughter 

‘ Stowell V. Robinson, 3 Rinj^ N. C. 928 ; Marshall v. Lynn, G M. 

W. 109 ; Stead Dawber, 10 A. E. 57 ; 2 P. D. 447, S. C. .These 
cases overrule Gulf v. Penn, 1 M. <fe Sol. 21 ; Warren <e. Stagg, cited in 
Littler «. Holland, 3 T. R. 691; and Thresh v. Rako, 1 Esp. 63. 

* Goss V. Lord Nugent, 6 B, & Ad. 68 ; 2 N. & M. 28, S, 0. 

^ Giraud v. Richmond, 2 Com. B. 835. 

' Harvey v. GrabJiam, 5 A. ds E. Cl, 74 ; C N. & M. 104, S. C. 
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against the son, claiming to have the legacy invested and secured 
for their benefit, that the defendant might show by extrinsic parol 
evidence, that, after the date of tlie will, the testator, at his 
daughter’s request, had paid her husband 500?., and h»<f^ien 
declared that this sum was to be considered in part satisfaction 
of the legacy; and that he had expressed his determination not 
to alter his will, having been advised by his solicitor that it was 
unnecessary to do so.’ It will be seen that tlie evidence here 
admitted did not in any way revoke or alter the will, but simply 
proved a transaction, whereby the daughter had in part received 
her legacy by anticipation; and the declarations of the testator, 
being contemporaneous with the advance of the money, were 
rightly considered as part of that transaction. 

§ 1049. It is almost superfluous to observe, that the rule is not 
infringed by proof of any collateral i)arol agreement, which does 
not interfere with the terms of the written contract, though it maj 
relate to the same subject-matter. For instance, where parties 
to an indenture of charter-party afterwards agreed by parol to use 
the ship for a period which was to elapse before the charter-party 
. attached, it was held that this latter^contract might be enforced 
by action of assumpsit.* It would even seem, that, if money be 
received by a party, under circumstances raising an implied 
promise to pay it to another, or under an express promise so 
to do, and subsequently a deed be entered into between these 
parties in order to ascertain the amount to be paid, an action 
of simple contract can be sustained.* But if a debt be secured 
by deed, the mere subsequent statement of an account respect¬ 
ing it will not justify the creditor in bringing an action on an 
account stated, but he must still declare on the specialty, as 
the striking of a balance under these circumstances creates no 
new liability 


* Kj|:k V. Eddowes, 3 Haro, 609. 

^ Whito V. Parkin, 12 East, 578. See Seago v. Doane, 4 Bing. 469 ; 
Fletcher v. Gillespie, 3 Bing. 635 ; Foster ». Allansou, 2 T. R. 479. 

^ Edwards «. Bates, 7 M. «fe Gr. 600, 601, per Crosswell, J. 

' Middleditch «. Ellis, 2 Ex. R. 623. 
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§ 1050.' Next, the rule does not restrict the Court to the perusal 
of a single instrument or paper; for, while the controversy is 
hetyecn the original parties, or their representatives, all contem- 
IwraMdds 'wrU'wgs relating to the same subject'matter, are admis¬ 
sible in evidence, provided only that they be of equal solemnity 
Avith the pri]icii>al document, and that no oral testimony be 
required for the purpose of connecting them therewith.* 

§ 1051.' It may further be remarked, that the rule is applied only 
in suiU between the part\e>i to the instrument, and their represen¬ 
tatives ; as they alone are to blame if the writing contains what 
was not intended, or omits Avhat it should have contained. It 
cannot affect third persons; ivho, if it Averc otherwise, might be 
prejudiced by things recited in the Avritings, contrary to the 
truth, through the ignorance, carelessness, or fraud of the parties; 
and Avlio, therefore, ought not to be precluded from proving the 
truth, hoAvever contradictory it may bo to the Avritten statements 
of others.' Thus, in a settlement case, Avherc the value of an estate 
upon Avhich the validity of the settlement rested Avas in question, 
evidence of a greater sum having been paid for it than Avas recited 
in the ijurchase deed Avas held admissible.* So, in a similar case, 
parol evidence has been received to show that lands, described in 
a deed of conveyance as in one parish, Avere in fact situated in 
another.* So, also, to show that, at the time of entering into a 
contract of service in a particular employment, a further agree¬ 
ment Avas made to pay a sum of money as a premium for teaching 


' Clr. Ea\, § 28y, in part. 

* Ltiods 1 '. Lancashire, 2 Camp. 205 ; Hartley v. Wilkinson, 4 Camj). 

127 ; Stone u. Metcalf, 1 Stark. It, 53 ; Bowerbank d. Monteiro, 4 Taunt. 
840, per Gibbs, J. ; Gale v. Williamson, 8 M. & W. 405; Brown v. Lang¬ 
ley, 4 M. & Gr. 460, 470 ; Hunt v. Livermore, .5 Pick. 395 ; Davlin v. 

Hill, 2 Fairf. 434; Couch v. Meeker, 2 Conn. 302 ; Loo i'. Hick, 10 Pot. 

482 ; Bell i’. Bruen, 17 Pet. 161 ; ante, § 937. 

^ Gr. Ev., § 279, as to first nine lines. 

' Ante § 510 ; I Poth. Obi. by Evans, p, 4, c. 2, art. 3, a. 760 f 11. v. 
Cheadlf, 3 B. & Ad. 838^ Kridor v. Lafferty, 1 Whart. 303, 314, per 
Kennedy, J. ; Iloynolds v. Magnos.s, 2 Iredell, It. 26. 

* It, V. Scammonden, 3T. It.474 ; It. v. Olucy, 1 M. & Sel. 387 ; It. v. 

Cheadlc, 3 B. & Ad. 833. « It. r. Wickliam, 3 A. & E. 617. 
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the pauper the trade, whereby an apprenticeship was intended; 
and that the whole was therefore void for want of a stamp, and so 
no settlement was gained.' In another pauper case, wh^ an 
unstamped assignment of a parish apprentice stated that^tlie new 
master, in consideration of 3Z. paid him by the old master, agreed 
to accept the apprentice, &c., parol evidence that the money was 
in fact paid, not by the old master, but by the parish-officer, was 
admitted for the purpose of showing that the instrument did not 
require a stamp.* 

§ 1059. Some of the cases cited in the last section seem to have 
been determined, not only on the ground that the contending 
parties were strangers to the deed, but on the principle that, 
though parol evidence is inadmissible to contradict a written 
agreement, it may be offered to ascertain an indejiendent collateral 
fact explanatory of the instrument.* Indeed, it appears that the 
rule will not be infringed by adducing extrinsic evidence even to 
contradict a deed or other writing, provided tlie contradiction be 
confined to the recitals of formal matter, which may well be 
presumed not to have been stated ^ith careful precision.* For 
instance, parol evidence has, on several occasions, been admitted 
to contradict the recited date of a deed, order, or other instrument; 
as, by proving that a charter-party, dated February the 6th, con¬ 
ditioned to sail on or before I’ebruary the 19th, was not executed 
till after the latter day, and that therefore the condition was dis¬ 
pensed witli;* or by showing, in answer to an objection that a 
notice of appeal was given too late, that the order, though bearing 
date the 94th of June, was in fact not signed by the justices till 
three days afterwards.® ^ 

§ 1053. Having now, by a series of negative propositions, pointed 

‘ R. «. Liundon, 8 T, R. 379. . 

' R_, V. Uangmmor, 2 B. & Ad. 616. 

R. V. Stoke upon Trent, 6 Q. B. 308, per^Williams, J. 

* 3 St. Ev. 787, 788 ; 2 Both, on Obi. by Evans, 181, 182. 

® Hall V. Oazeuove, 4 East, 477. See Steele v. Mart, 4 B. 0. 273 ; 
Cooper V. Robinson, 10 M. <fc W. 694. 

® R V. Flintshire, 3 Dowl. & L. 637, per Williams, J. 

3 0 2 
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out the sevonil classes of (^ascs to which the rule under considera¬ 
tion does not extend, it will be expedient to advert shortly to 
soini?v of the leading cases in which the rule has been actually 
applied, and parol evidence has been rejected. The reason and 
policy of the rule will thus best be seen, as well as its nature and 
extent. Tor exanii)lc,‘ where a policy of insurance was effected on 
goods “ in ship or shijis from Surinam to London,” parol evidence 
was held inadmissible to show, that a particular ship which was 
lost, had been verbally excepted at the time of the contract.^ So, 
where a policy described the two termini of the voyage, the 
insurers were not allowed to prove by parol evidence that the 
risk w’as not to commence till the vc'sscl reached an intermediate 
place.^ So, where the instrument purported to be an absolute 
engagement to pay on a specified daj^ parol evidence of a contem¬ 
poraneous oral agreement, that the payment should be postponed,' 
or depem] upon a contingency,' or be made out of a particular 
fund, has been rejected and where goods ivere sold under a 
wiitteu contract, which was silent as to the time when they were 
to be taken away and payment was to be made, parol evidence 
w'as held inadmissible to mjove, either that the gocnls were to be 
removed by the purchaser immediately,' or that they were sold on 
a credit of six months." Again, wlicrc a written agreement of 
partnership was unliniite<l as to the time of commi'iicement, parol 

‘ Gr. E\'., § 28 [, in [tail. - Wostoii r. Emus, 1 Taunt. 115. 

Kaiiies c. Kni'Aitly, Skin. .■)4 ; Lesliu v. Du la Turiu, cited 12 East, 583. 

* lloaru i\ Grali.ain, (*:unp. 57 ; Spartali Hunccku, 10 Com. B. 212 ; 
Busant v. Cross, id. 805; Itanso?! v. Stetson, 5 I’iuk. 500; Spring v. 
TiOvett, 11 Dick. 417. 

^ Itawson V. Walkor, 1 Stark. 11. 301 ; Adams v. Wordluy, 1 M, W. 
374 ; Eo-ster v. Jolly, 1 C. M. rk It. 703 ; 5 Tyr. 239, S. C. ; Ereo v. 
Hawkins, 8 Taunt. 92 : Wooflbridgo ». Spooner, 3 Ik tb A. 233 ; jVlo,suluy 
V. Hanford, 10 Jk & C. 729 ; 5 IM. .fe Jl. 007, S. C, ; Erwin v. Saunders, 
1 Cowun, 249 ; Hunt v. Adams, 7 Miiss. 518. Seu Salimtu v. VVobb, 3 H. 
of L. Cas. 510 ; Webb v. Salmon, 13 Q. 13. 880, 894, S. (1. 

*’ Campbell v. Hodgson, Gow, JSI. I*, ll., 74. 

^ Greaves t>. Ashlin, 3 Ckimp. 420, per Lord Ellenborough. Sec also 
Harnor w. Groves, 15 Com. Ik 007. 

^ Eord V. Yates, 2 M. <fc Gr. 549 ; 2 Scott, N. R. 04.5, S. C. In that 
case the Court erroneously assumed, that tiu! memoramliiui, which really 
contained the jjaine of tmly one of the pai tie.s, was sullicient to .satisfy the 
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evidence, that it was at the same time* verbally agreed that the 
partnership should not commence till a future day, was held 
inadmissible.' So, in an action for use and occupation, U|)^ a 
written memorandum of lease at a certain rent, parol «?^dence 
has been rejected of a contemporaneous verbal agreement to pay 
a further sum, being the ground-rent of the premises, to the 
ground-landlord." So, where a ship was particularly described in 
a written contract of sale, parol evidence of a further descriptive 
representation, made prior to the sale, was held inadmissible to 
charge the vendor, without proof of actual fraud; all previous 
conversation being merged in the written contract.* So, where a 
deed conveyed the messuage and land called Gotton farm, con¬ 
sisting of particulars specified in a schedule, and delineated in a 
map drawn thereon, evidence that a close, not included in the 
map and schedule, had always been occupied and treated as 
part of Gotton farm, was rejected.’ 

§ l()r)4. If a promissory note be in its terms joint, evidence 
cannot be given that one of the makers was merely a suret)', 
and that the payee has given time to the principal.’ So, if 
land, let for years, be sold by the lessor, a contemporaneous 
parol agreement, that the current quai*ter’s rent should be ap¬ 
portioned between the vendor and purchaser, will be inadmis¬ 
sible.® Again, if a party signs a bill of exchange, or, indeed. 


staluto of frauds ; aud on such assumption the decision was correct. See 
Lockett V. Nicklin, 2 Ex. R. 98—100, citetl ante, § lO.'i'T. 

' Dix V. Otis, 5 Pick. 38. 

- Preston v. Merceau, 2 W. Bl. 1249. See the Isabella, 2 Rob. Adm. 
241 ; While v. Wilson, 2 B. P. IIG ; Rich «. Jackson, *4 Bro. Ch. R. 
514 ; Brigham v. Rogers, IT Mass. 571. 

•'* Pickering v. Dowson, 4 Taunt. 779. Sec also Powell r. Edmunds, 12 
East, 6 ; Peiidor r. Fobc.s, 1 Dev. tfc Hat. 250 ; Wright r. Crookes, 1 Scott, 
N. R. 085. 

* Barton v. Dawes, 10 Com. B. 2G1; Llewellyn v. Jersey, E. of, 11 M. 
& W. 183. See post, § 1108. 

’ Abbott V. Hendricks, 1 M. & Gr. 794, per Tindal, C. J. ; Manley v. 
Boycot, 2 E. B. 40 : Strong v. Foster, 25 L. J., C. P., 100 ; 17 Com. 
B. 201, S. C. See Davies v. Stainbank, 0 De Gex, M. Gord. 079. See 
Riley v. Genish, 9 Cush. 104 ; and Myrick v. Daiue, id. 248. 

® Flinn v. Calow, 1 M. «!l! Gr. 589. 
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any written contract, in liis own name, lie cannot avoid his 
personal liability by giving parol evidence that he merely signed 
as agent of another, and that the party with whom he con¬ 
tracted Vas aware of that fact;* although if the object be on the 
one hand to charge with liability,** or on the other, to give tlie 
benefit of the contract to,’ the unnamed principal, such evidence 
will be received; and this, too, whether the Statute of Frauds 
does or does not require the agreement to be in writing. The 
distinction between these two cases is, that, in the former the 
parol evidence would clearly contradict the written agreement, but 
in the latter it would have no such effect; for, without denying 
that the agreement was binding on the party whom it purported 
to bind, the evidence would merely go to show that another party, 
namely the principal, was also bound, on the well known doctrine 
that the act of an authorised agent is, in law, the act of the 
principal.* Again, though a person were to describe himself in a 
written contract as the agent of an unnamed pi‘incii)al, he might be 
shown to be the real principal in the event of his being sued by the 
party with whom ho contracted.' Nay, in an action brought by 
himself against the other contracting party, he might repudiate the 
character of agent and adopt that of principal; and on furnishing 
proof that he entered into the agreement on his own behalf, he 
would be entitled to recover in his own name.® AVhere, however, 
an agent, who was employed to enter into a charter-party, described 
himself in the instrument as the owner of the ship, it was held, in 
an action by the principal on the charter-party, that the agent 
could nut give parol evidence of his having acted merely as agent 


' Higgins V. Senior, 8 M. <fc W. 834 ; Sowerby v. Butcher, 2 Cr. & Mec. 
371 ; 4 Tyr. 320, S. C. ; M.agoo v. Atkinson, 2 M, W. 440 ; Jones v. 
Littledale, 6 A, <k E. 486 ; 1 N. & P. 677, S. C. ; Stackpolo v. Arnold, 11 
Maas. 27 ; Hunt v. Adams, 7 Mass. 618 ; Shank land v. City of Washing¬ 
ton, 5 Peters, 394 ; Lefevre v. Lloyd, 6 Taunt. 749; 1 Marsh. 318, S. C. 

“* Paterson v. Gandasequi, 15, East, 62 ; cited and confirmed in Higgins 
V. Senior, 8 M. W. 844, per Parke, B. 

** Garrett v. Handley, 4 B. «fe 0. 664 ; Bateman v. Phillips, 16 East, 
272 ; both cited and confirmed in 8 M. & W. 844, jicr Parke, B. 

* Higgins V. Senior, 8 M. & W. 844, 846, per Parke, B. 

' Carr o.. Jackson, 7 Ex. R. 382. 

* Schmeltz v. Avory, 16 Q. B. 6.6.6. 
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for the plaintiff, since such evidence w<juld directly contradict the 
language contained in the written document.' 

§ 1055.’ Even the subsequent admission of the party the 
true intent and construction of the title-deed under which he 
claims, cannot be received in contradiction of the language tlierein 
contained.’ Thus, where a deed purported to convey a messuage 
in the occupation of A., tvith the appurtenances^ and it appeared 
that A. had occupied a small adjoining garden with the house, 
the written conditions of sale excepting the garden, and the 
declarations of the grantee that he had not purchased it, were 
held inadmissible to contradict the plain language of the deed, 
under which the garden had clearly passed as appurtenant to the 
messuage.^ 

§ 1050. Still less will any statements made by the winter of the 
instrument bo receivable in evidence with the view of Varying its 
terms. Thus, where a testator devised to his eldest son his 
residence with the buildings to the same adjoining, and left to 
his second son all his other real property, declarations made 
by him, while giving instructions for his will, were rejected,— 
they being tendered to show that lie intended some cottages, which 
it was proved adjoined his residence, at the time when the will 
was made, to pass to his second son.’ Again, it is well established 
that where, in a will, a comj)letc blank is left for the name of a 
legatee or devisee, no parol evidence, however strong, will be 
allowed to fill it up as intended by the testator;® and the 
principle, of course, is precisely the same, whether it be the 
person of the devisee, or the estate or thing devised, which is 
left in blank.’ 

• Humble v. Hunter, 12 Q. B. .310. 

® Gr. Ev., § 281, as to first three lines. 

’ Paine v. M'lntier, 1 Mass. 69, as explained in 10 Mass. 461. See 
also Townsend v. Weld, 8 Mass. 146. 

♦ Doe «. Webster, 12 A. & E. 442 ; 4 P. * D. 270, S. C. 

® Doe V. Holtom, 4 A. ife E. 76. 

® Hunt V. Hort, 3 Bro. C. C. 311 ; Miller v. Travers, 8 Bing. 263, 254, 
per Tindal, C. J. 

^ Miller v. Travers, 8 Bing. 264, per Tindal, C. J. ; Taylor v. Richardson, 
2 Drew. 16. 
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§ 1057. The esiso of Miller v. Travers' furnishes an apt illustra¬ 
tion of the rule under discussion. There, the testator devised 
all his freehold and real estate “ in the county of Limerick, and 
in tile city of Tjimerick." He liad no real estates in the county 
of Limerick, but his landed property consisted of estates in the 
county of Clare, which were not mentioned in the will, and a 
small estate in the city of Limerick, inadequate to meet the 
testamentary charges. Under these circumstances the Court 
held, that the devisee ’could not be allowed to show by parol 
evidence, that the estates in the county of Clare were inserted in 
the devise to him in the first draft of the will, which was sent to 
a conveyancer to make certain alterations not affecting those 
estates; that by mistake' he erased the words “ county of 
Clare; ” and that the testator, after keeping the will by him for 
some time, executed it without adverting to the alteration as to 
that county. “ The plaintiff,” said Chief Jjistice Tindal, in 
pronouncing the joint opinion of himself. Lord Tiyndhurst, and 
Lord Chancellor Brougham," “ contends that he has a right to 
prove that the testator intended to pass not only the estate in the 
city of TAmerick, but an estate in a county not named in the will, 
namely, the county of Glare, and that the will is to be read and 
construed as if the word Clare stood in the place of, or in addi¬ 
tion to, that of Limerick. But this, it is manifest, is not mercl}’’ 
calling in the aid of extrinsic evidence to apply the intention of 
the testator, as it is to be collected from the will itself, to the 
existing state of his pr<)perty; it is calling in extrinsic evidence 
to introduce into the will an intention not apparent upon the face 
of the will. It is not simply removing a difliculty, arising from a 
defective or mistaken description; it is making the will speak 
upon a subject on which it is altogether silent, and is the same in 
effect as the filling up a blank which the testator might Imvc left 
in his will. It amounts, in short, by the admission of parol 
evidence, to the making of a new devise for the testator, which he 
is supposed to have omitted.”" 

‘ 8 Bing. 244. .See also in re the Clergy Society, 2 Kay k J. 616. 

* See also Francis v. Dichfield, 2 Coop. 0. P. R. 681, per LI. Hardwicko. 

Lonl Lyndhurst, C. B., and Tiiuhil, C. J,, had been sninmoned to assist 
the Lord Chanci‘llf)r in this case. ■* g Bing. 241), 260. 
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§ 105M. The language of Chief Justice Tindal just cited leads 
naturally to the consideration of another rule, which is this; namely, 
that, although extrinsic parol evidence, contradicting, va^ing, * 
adding to, or subtracting from, the contents of a valid writtnu fnstru- 
incnt, is inadmissible; tirst, because the parties to the instrument 
must be presumed to have committed to writing all which they 
deemed necessary to give full expression to their meaning; and 
secondly, because of the mischiefs which would result, if verbal tes¬ 
timony were in such cases received ; still ixirol evidence may in all 
cases of doubt he adduced, to explain the written instrument; or, in 
other words, to enable the Court to discover the meaning of the 
terms employed, and to apply them to the facts.* Now, the doubt 
here adverted to may arise from one or both of the two following 
causes; either the language of the instrument may be unintel- 
Ugiblc to the Court, or, at least, be susceptible of two or more 
meanings; or the jwrsons or things mentioned may require to 
be identified* The rule, therefore, embraces two descriptions of 
evidence. 

§ 1059.’ And first, if the characters, in which the instrument is 
written, are in short-hand,^ or are otherwise diflScult to be decy- 
phered,—or if the language, whether as being foreign, obsolete, 
technical, local, or provincial, is either not understood by the Court, 
or is capable of bearing jtwo or more interpretations,—the testimony 
of pci’sons skilled in dccyphering writings, or who understand the 
language in which the instrument is written, or the ancient, tech¬ 
nical, local, or provincial meaning of the terms employed, is 
admissible, to interpret the characters, or to translate the instru-, 
nient, or to testify to the proper meaning of particular expres¬ 
sions.’ The first branch of this rule has been acted upon in 
several cases, where wills, written in a scarcely legible hand, have 
been interpreted by Courts of Equity, with the assistance of 

' Shore v. Wilson, 9 Cl. & Fin. 5.55, jior Parke, B. 

" 9 Cl. h Fin. 566, 550, per Parke, B. ; 600, 507, per Tindal, C. J. 

•* Gr. Ev., § 280, in part. 

'* See Kell v. Channor, 23 Beav. 195, cited post, § 1083. 

® 9 Cl. & Fin. 556, 550, per Parke, B. ; 600, 607, per Tindal, C. J. ; 
Wigram on Wills, 48. 
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persons skilled in writing.'. The practice of proving translations 
of foreign documents is so notorious ns to require no authority 
to support it; while the remainder of the rule is established 
beyoVt^lispute by an absolute cloud of decisions. 

§ 1000. Before adverting more particularl}'^ to these decisions, 
it may be well to observe, that in cases of this nature the 
testimony rcsoi’ted to consists for the most part of evidence of 
usage; that is, witnesses conversant with the business, trade, or 
locality to which the document relates, are called to testify that, 
according to the recognised practice and usage of such business, 
trade, or locality, certain expressions contained in the writing 
have in similar documents a particular conventional meaning. 
The jury arc thou asked to presume that the parties, who 
emidoyed these expressions, intended to use them, and did use 
them, in the conventional sense as explained by the witnesses.’ 
The term' “ usage ” as here interpreted, should be distinctly 
understood, because it will presently be scon,’ that the same 
word is frequently used by lawyers to denote a species of 
evidence, which is often admitted for the purpose of explaining 
ancient ambiguous grants, and which consists in the proof of the 
contemporaneous acts of the grantors or grantees, in relation to 
the property conveyed. 

§ 1061. In resorting to .evidence of usage for the meaning of 
particular words in a written instrument, no distinction exists 
between such words as are purely local or technical;—that is, 
words which are not of universal use, but are familiarly known 
and employed, either in a particular district, or in a particular 
science or trade, or by a particular class of persons ; —and words 
which have two meanings, the one common and universal, the 
other technical, peculiar, or local. In either case, extrinsic 
evidence of usage will alike be admissible to define and explain the 
technical, peculiar, or local meaning of the language employed; 
though in the latter case, it will also be necessary to prove such 
additional circumstances, as will raise a presumption that the 

‘ Goblet V. Beechey, 3 Sim. 24; Wigram on Wills, 184, 196, S. C. ; 
Masters v. Masters, 1 P. Wras. 425 ; Norman v. Morrell, 4 Ves. 769. 

- See ante, § 148. =• Post, §§ 1090, 1091. 
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parties intended to use the words in, what logicians call their 
second intention, unless tliis fact can bo inferred from reading 
the instrument itself. Thus, where the founder of a charity in 
the early part of the eighteenth century had, in the deed 9i tyrant, 
described the objects of her munificence as “ Godly preachers of 
Christ’s Holy Gospel,” and it became necessary to determine a 
few years ago what persons were entitled to the charity,— 
extrinsic evidence was admitted to show, that at that period of 
history a religious sect existed, who applied this particular 
phraseology, cajiable though it seemed at first sight of a far 
wider interpretation, to Protestant Trinitarian dissenters, and 
that the founder was herself a member of such sect.' 

§ 1062.* So the words, “inhabitant,”*—“level,”' as understood 
by miners,—“thousand,”* as locally applied to rabbits on a 
warren,—“ weeks,” as used in a theatrical contract,®—“ months,” 
as meaning calendar months in a charter-party,'—da 3 fs,'’ as 
meaning working days in a bill of lading,”—“ fur,” *—“ corn,”'®— 
“pig-iron,”"—“salt,”'*—“freight,”'*—and many other cxiuessions, 
which primfi facie presented no ambiguity, have been interpreted 
by extrinsic evidence of usage; and their peculiar meaning, when 
found in connexion with the subject-matter of the transaction, 
has been fixed, by parol testimony of the sense in wliich they were 
usually received, when employed in cases similar to that under 

' Shore v. Wilson, 9 Cl. «b Fin. 366, 680, per Lord Cottenham. Soe 
alao, Att.-Oen. v. Dmmmond, 1 Drn. & War. 363 ; Drummond v, Att.- 
Gen., 2 H. of L. Gas. 837, 857, S. 0., on appeal; and 7 & 8 Viet., c. 45, 
noticed ante, § 66. ■ Gr. Ev., § 280, in part. , 

” 11. V. Mashiter, 6 A. E. 163; R. v. Davie, id. 386. 

■* Clayton v. Gregson, 6 A. & E. 302. * 

* Smith 1 ’. Wilson, 3 B. & Ad. 728 ; recognised by Williams, J., in Shore v. 
Wilson, 9 Cl. & Fin. 643. ® Grant v. Matldox, 15 M. W. 737. 

' Jolly V. Young, 1 Esp. 186 ; recognised in Simpson u. Margitson, 11 
Q. B. 32, ” Cochran v. Ectberg, 3 E.sp. 121. 

® Astor V. Union Ins. Co., 7 Cowen, 262. 

** Mason v. Skurray and Moody v. Surridge, Park, Ins, 245 ; Scott v. 
Bourdillion, 2 N. R. 213, 

“ Mackenzie v. Dunlop, 3 Macq. Sc. Cas., H. of L, 26, per Ld. ‘Cran- 
worth, C. Journu v. Bourdieu, Park, Ins. 245. 

Peisch V. Dickson, 1 Mason, 11,12; Gibbon u. Young, 2 B. Moore, 224 ; 
Lewis Marshall, 7 M. «fe Gr. 729, 743, 744 ; 8 Scott, R 477, S. C. 
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investigation.' So, the luoaniiig of the phrase, “ duly honoured,” 
wlien applied to a bill of exchange,* -of the words “in turn to 
* deliver,” contained in a charter-party,*—and of the expression, 
“in thsenonth of October,” as fixing the part of the month, within 
wliich a vessel was to sail,'—has been ascertained by parol 
evidence of mercantile usage. So, wdiere a ship was warranted 
“ to depart with convoy,” extrinsic evidence was admitted to show 
at w'liat place convoy for such a voyage as the one then con¬ 
templated was usually taken; and to that place the parties were 
presumed to refer.' Again, where one of the subjecjts of a charter- 
party was “cotton in bales,” oral evidence of the mercantile 
meaning of this term was received and it has been proved by 
similar testimony, that the words, “ expected to arrive about 
November next,” when used in a bought note, created no con¬ 
tract as to time, but were a mere representation.' So parol 
evidence has been admitted to show, that, by usage in the hop 
trade, a sale of “ten pockets of Kent hops at uh,” means oi. per 
cwt." So, where goods having been sent to a London packer to 
prepare for exportation, ho acknowledged their receipt “ on 
account of the vendor for the vendee,” evidence of usage was 
admitted to prove, that, when packers siginal receipts in this 
form, it was their duty not to i)ai’t with the goods without the 
vendor’s further orders." So, also, where an Irish corn-merchant 
had sent ivritten instructions to his del credere agent in Tjondon, 
to sell some oats “ on . h'ns account," parol evidence was held 
admissible on the agent’s part, for the purpose of showing that, 
by the custom of the Ijondon corn trade, he was warranted under 
, these instructions in selling in his own name.'" 

’ See Lewis M.-irshiill, 7 M. tt (Jr. 721), uml oa.se.s colleetcj at p, 738 
of that report. - Lncaa r. Groninj', 7 Taunt. 184. 

' Robertson v. •} aeksoii, 2Oo'si. JJ. 412; Leidomaun v. Scluiltz, 14 Com. R. 38. 

' Cliaurand v. Angersteiu, Pea. R. 43. See also Robertson v. Jackson, 
2 Coin. R. 412 ; U. S. v. Rrecd, 1 Suuin. 159. 

' Lcthulier’s case, 2 Salk. 443"; recognised by Williams, J., in Sliorc r. 
Wilson, 9 Cl. Fin. 543. 

® Taylor v. Briggs, 2 C. & P. 625 ; Clorrisson v. Perrin, 27 L. J., C. P. 29. 

' RoW r. Rayner, 1 M. & W. 343 ; I’yr. Gr. 820, S. C. 

** Spicer v. Cooper, 1 Q. B. 424 ; 1 G. <fe D. 62, S. C. 

'* Bowman r. Horsey, 2 M. <fe Rob. 85, per Lord Abinger. 

Johnston v. Usborne, 11 A. <5! E. 549. 
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§ 10(;3. The reports contain many ctfses, where the language^of 
'policies has been explained by evidence of the understood practice 
of making voyages in particular branches of trade.' For insii>,nce, 
though, according to the general im 2 )ort of the words ^at and 
from,” a policy would attach upon the shii)’s first mooring in a 
harbour on the coast; yet where these expressions were employed 
in a Newfoundland i)olicy, they were explained by evidence of 
usage to mean, that the risk should not commence till the 
exjiiration of the fishing, technically called “ banking,” or of an 
intermediate voyage." In all cases of this kind, it is unneces¬ 
sary for ^e assured or his broker to communicate the usage to 
the underwriter, because, as Lord Mansfield has observed, “ every 
underwriter is presumed to be acquainted with the practice of 
the trade he insures; and if he does not know it, he ought to 
inform himself.”' 

§ 10(»i. But though evidence of usage may be admissible to 
cxidaiii what is doubtful, it is not admissible to contradict or vary 
u'hat is plain; * and therefore, if the words emj)loyed in a written 
instrument have a known legal meaning, 2 )arol evidence tliat the 
parties intended to use tliein in some different, though popular, 
sense, will be rejected ; unless the words, if intcriu’cted according 
to their strict legal acceptation, be wholly insensible with 
reference, either to the context, or to the extrinsic facts.’ Thus, 
if a word denoting weight, measure, or number, has had a definite 
meaning attached to it by the Legislature, parties using that word 
in a written contract, will be conclusively lu'esuraed to have used 
it in such sense, unless the contrary clearly appears from some 

‘ Hoe Truoiii.in «. Lodor, 1L A. & E. (JOO ; and Milward n. Hibbert, 3 
.Q. B. 135, 137. 

Valluuce V. Dowar, 1 Camp. 603, 608, per Lord Kllonborougli; Ougior 
V. Jennings, id. 506, 506, u. per L<wd Eldon ; Kingstoii v. Kuibbs, id. 608, 
per Lord Ellenborongh. * 

Noble V. Kounaway, 2 Doug. 613 ; casca cited in last note ; Da Costa 
V. Edmunds, 4 Camp. 143, per Lord Ellonborough. 

■* Blackett V. BA)y. Ex. Asa. Co., 2 Or. & J. 249, 250, per Lord Lynd- 
hurst; Crofts ». Marshall, 7 C. & P. 597, 007, per Lord Denman. Sec 
also Phillips v. Brian!, 25 L. J., Ex., 233 ; 1 H. & N. 21, S. C. 

* Wigram on Wills, 11, 12, cited auto, § 1034, note 4. 
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« 

p^t of the writing itself.'' It seems, too, that, since the Act of 
Parliament passed for altering the style, the words, Lady Bay 
and,Michaelinas, if used in a lease, have respectively been pro- 
sumed^'to mean the 2r)th of IMareh and the 29th of September; 
and no parol evidence of the custom of the country is admissible 
to show that tlic parties used these words with reference to the 
old stvle.“ In several cases, however, of parol demises, such 
evidence has been received;'* but whether the distinction hitherto 
drawn between a letting by deed, and a letting by parol, would 
now be sustained, may admit of a serious doubt. 

§ 1065.^ On a warranty of j)rime singed bacon, evidence of a 
practice in the trade, to receive bacon slightly tainted as prime 
singed, has been rejected." So, where a policy was made in the 
usual form, upon the ship, her tackle, ai)parel, boats, &c., evidence 
of usage, ^that the underwriters never jiay for the loss of boats 
slung upon the quarter, outside of the ship, was held inadmissible.'' 
So, parol evidence has been rejected, when tendered for the 
purpose of proving that the words “ glass ware in casks,"’ con¬ 
tained in the memorandum of excepted articles in a lire policy, 
meant, according to the understanding of insurers and insured, 
such ware in open casks only.' So, where a bill of lading con¬ 
tained the usual clause, “the dangers of the sea only excepted,” 
the Coui’t held, that the shipowners could not rely on an 
established custom in the trade, that persons in their position 
should only be liable for damages occasioned by their own 
neglect, provided they saw the merchandise properly secured 


' Saiith V. •Wil.soii, 3 13. Ad. 731—734, per Lord Teaturden and 
Parke, J. ; Hoekin v, Cooke, 4 T. R. 314 ; Att.-Gen. v. Cart Plate (Ikusa 
Co., 1 Anstr. 39 ; Noble v. Darell, 3 T. U. 271 ; Sleglit v. Rhinelaudcr, 1 
Johns. 192 ; P’rith v. Parker, 2 Johus. 330 ; Sbjever Whitman, G lliim. 
417 ; Henry v. Risk, 1 Dali. 405. * Doe v. Lea, 11 East, 312. 

* Doc V. Benson, 4 B. & A. 588 ; Fiirloyu. Wood, 1 Esp. 198, per Lord 

Keiiyon. '* Gr. Ev., § 292, in part. 

* Yates V. Pyin, 6 Taunt. 44G. See also Malcomson v. Morton, 11 Ir. 
Law R. 230. 

® Blackett v. Roy. Ex. Ass. Co., 2 Cr. & J. 244. See Hall v. .lauson, 
4 E. & B. 600. 

' Bend i’. Georgia lus. Go., Sup. Ct., N. York, 1842. 
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and stowed.' So, also, where some linseed was bought to be 
delivered at Hull, and “fourteen da)'S to be allowed for its 
delivery from the time of the ship’s being ready to dischaj:ge,” 
evidence to show that this stipulation was intended by thd"parties 
for the benefit, not of the seller, but of the buyer, who had the 
option of accepting the seed during any portion of the fourteen 
days, has been rejected.' \ 

§ 106(5. Where goods had been sold through a Tjondon broker 
under a written contract, which stipulated that payment shoulfl 
be made by bills. Lord Ellenborough rejected evidence of a 
custom, that hills meant ai^proved bills, and that the vendor had 
the option of rejecting any bill of which he disapproved; * and, 
although the same learned judge, in a subsequent stage of the 
case, admitted evidence of a usage of trade, which reserved to 
vendors, selling through brokers in the manner above stated, the 
power of annulling the contract, within a reasonable time after 
the name of the jinrchaser had been communicated to them,— 
serious doubts may be entertained whether he was right in so 
doing; and whether the custom, thus allowed to bo proved, was 
so incidental to the contract, as, in the absence of express words, 
to be incorporated in it.' 

§ 1007. Parol evidence of usage or custom is not confined to 
cases where the written instrument is expressed in ambiguous 
technical language ; for' it is certainly sometimes admissible “ to 
annex incidents” as it is termed,—that is, to show what things 
arc customarily treated as incidental and accessorial to the 
principal tiling, which is the subject of the contract, or to which 
the instrument relates. For instance, though a bill of exchange 
or jiromissory note is silent as to any days of grace," parol evi¬ 
dence of the known and established usage of the country or place 

‘ The schoouer Reoside, 2 Sumn. 607. * 

* Sotilichos V. Koinp, 3 Ex. R. 105. 

* IIcKlgsou V. Davies, 2 Ciinip. 532, approved of by Lord Denmau in 
Traemaii v. Loder, 11 A. <(5 E. 509. 

* Hodgson V. Davies, 2 Camp. 631, questioned by Loi-d Denman in Tiue- 

uian V. Loder, 11 A, E. 699. ‘ Gr. Ev., § 294, as to four lines. 

* The time is surely come for abolisliiug this useless and inconvenient 
“ incident.” 
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■where the bill or note is pa^^able, is admissible to show on what 
day tlie grace expired.' So, it may be jiroved by parol, that it is 

* Renner v. Rank of Columbia, 9 Wlio.at. 581, whenj tho deciaions on this 
point are reviewed by Thompson, J. The following table, copied from Mr. 
Chitty’s Largo work on Rills of Exchange, p. 374—37b, may bo found of 
practical use ; though too much reliance should not bo placed on its entire 
accuracy :— 

Alfomt . . Sundays and holidays included, anti bills falling 

duo on a Sunday or holiilay miist be i)aid, or in 
default thereof protested, on the day previous 12 days. 
Aifitci ictt .. . . • t . . . ..3 days. 

AmtiUu-dam . Abolished since the Code Napoleon . . none. 

Aidicerjt . , Abolished by the Code Napoleon . . . none. 

Berlin . . When bills including them do not fall «luo on a 

Sunday or holiday, in which case they must 
bo paid or protested the day previous . . 3 days. 

Brazil . . Rio de Janta’ro, .Bahia, inclutling Sundays, itc., 

as in the last case . . . . . . 15 days. 

England, f^otlund, IValen, and Jrciand ..... 3 day.s. 

France . . Abolished by the Code Napoleon, Livre i., tit. 8, 

§ 5, pi. 135 ; 1 Rardoss. 189. 10 days were 

fonncrly allowed ; Poth. pi. 14, 15 . . none. 

Frankforl-on-the- Except on bills drawn at sight, Sundays and 

Maine holidays not included .... 4 days. 

Genoa . . Abolished by the Code Napoleon . , . none. 

Ilambimjh . . Same as Altona . . . . .12 »lay.s. 

Ireland . . ......... 3 days. 

Leffhorn ... . . . . . . . . none. 

Lisbon and Oporto 15 days on local, and (> on foreign bills ; but if 
not previously accepted, must be iKiid on tho 
days they fall duo . . G d.ays, or 15 days. 

Naples . . Abolislu'fl by tho Code Napoleon . . , none. 

Palermo . ' . . . . . . . . . none. 

Pekrshurij 4 Rills drawn after d.ato are entitled to 10 day.s’ 
grace, tho.se drawn at sight to only 3 days, 
ami those at any number of days .after sight 
none v/hatever. Bvit bills received and pre¬ 
sented after they are duo, are nevertheless 
entitled to 1^ days’ grace. In these days of 
grace arc included Sundays and holidays, as 
also tho day when tho bill falls due, on which 
days they cannot bo protested for non-pay¬ 
ment, but «»n tho morning of the hut day of 
grace payment must be demanded, and if not 
complied with, tho bill must bo protested be¬ 
fore sunset . . . .10 days, 3, «kc. 
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the custom for persons employed in particular trades, under 
general contracts of hiring and service, to have certain holidays 
in the year, and the Sundays to themselves.' So, it may be ^fcown 
by parol, that a heriot is due by custom on the death of a tenant 
for life, though it be not expressed in the lease." So, a lessee by 
deed may show, that, by the custom of the country, he is entitled 
to an away-going crop, though no such right be reseiwed in the 
deed." So, a publican, holding premises under a written agree¬ 
ment, which reserved a weekly rent, but was otherwise silent as to 
the period of the tenancy, has been allowed in Ireland to prove a 
custom among licensed victuallers, according to which, a tenant 
paying in advance the yearly victualler’s licence, is deemed to 


Rio de Jannro, Days of grace on foreign bills are 15, ificlu<ling 
Bahia, and other holidays and Sundays, and if due on any such 
parts of Brazil day, must be paid, or in default thereof pro; 

tested, on tho previous day . . . . 16 days. 

Rotterdam . . Abolishc<l by the Code Napoleon . . . none. 

SMtland . . ......... 3 days. 

Spain . . Vary in different parts of Spain, generally 14 

days on foreign, and 8 on inland bills ; at 
Cadiz only 6 days’ grace. When bills are 
drawn at a certain d.ate, fixed or precise, no 
days of grace are allowed. Bills drawn at 
sight are not entitled to any days of grace ; 
nor any bills, unless accepted prior to ma¬ 
turity .14 days, but vary. 

Trieste . . 3 days on bills drawn after date, or any term 

after sight not less than 7 days, or payable on 
a particular day ; but bills presented after 
maturity must bo paid within 24 hours. Sun¬ 
days and holidays are included in the days of 
grace, and if flho last day of grace fall on such 
a day, payment must be made, or tho bill 
protested, on the first following open day . 3 days. 

Venice . . 6 days, in which Sundays, holidays, and the 

days when the bank is shut, are not included 6 days. 

Viemia . . Same as Trieste . . . . . 3 days. 

Wales ..3 days. 

' R. V. Stoke-upon-Treiit, 6 Q. B. 303. * AVhito v. Sayer, Palm. 211. 

" Wigglcsworth v. Dallison, 1 Doug. 201 ; 1 Bligh, 287, S. C. ; Senior 

e. Armitage, Holt’s N. P. R. 197, explained by Parke, B., in 1 M. & W. 

476 ; Hutton v. Warren, 1 M. tfe W. 466 ; Tyr. <fe Gr^ 646, S. C. 

3 p 
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have a yearly tenure, thoiJgli tlie rent be payable weekly.' Again, 
in an action for the price of tobacco, evidence will be admissible 
to show, that, b)' the usage of the trade, all sales of tobacco are 
by sample, although this term be not expressed in the bought and 
sold notes." In another case, where a quantity of linseed oil had 
been sold tlirough London brokers by bought and sold notes, and 
the name of the purchaser w'as not disclosed in the bought note, 
evidence was received of a usa^c of trade in the City, by which 
every buying broker, who did not, at the date of the bargain, 
name his principal, rendered himself liable to be treated by the 
vendor as the purchaser.’ So, where a horse had been sold by 
private contract at a repository with a written warranty of sound¬ 
ness, and the purchaser afterw'ards brought an action against 
the seller, the horse turning out to be unsound, the defendant 
was permitted to show that, by one of the printed regulations 
hung uj)^ in the repository, warranties were only to remain in 
force till twelve o’clock on the day after the sale; and then, upon 
further proof, that the plaintilV was aware of this regulation, and 
yet made no complaint within the specified time, a nonsuit was 
directed to be entered.’ 

§ lOGH. This rule of annexing incidents by parol, wdiich, time 
out of mind, has been adopted in explanation of mercantile pro¬ 
ceedings, and is now generally applied to contracts respecting any 
transaction wherein known usages have prevailed, rests on the 
presumption, that the parties did not intend to express in writing 
the whole of the agreement by which they were to be bound, but 
only to- make their contract with reference to the established 
usages and customs relating to the subject-matter.’ But here 
it must be borne in mind that “ incidents ” arc frequently 

‘ Lundy V. Koilly, 30 Law TimcH, 223, ia Jr. lilx. 

- Syers o. Jonas, 2 Ex. It. III. Soo also Brown o. Byx-nc, 3 E. ifc U. 703 ; 
Cuthl-ert v. Ciiininin", 10 Ex. •It. 801) ; aff. in Ex. Ch., 11 Ex. R. 405. 

* Huinfruy v. Dale, 20 L. J , Q. B , 137 ; 7 E. A B. 200, S. 0. 

* Bywater v. Richardson, I A. ifc E. 508 ; 3 N. M. 748, S. C. See 
Smart v. Hy<lc, 8 M. cfe W. 723 ; and Foster r. Mentor Life Assurance Co., 
3 E. «fc B. 48. 

* Hutton 1 ’, Warren, 1 M. *fe W. 475, per Parke, B. ; Gibson «. Hmall, 4 
H. of L. Cjis. 31)7, per id. 
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“ annexed ” to contracts, and conditions implied, not only by the 
usage or custom of trade, which is always a matter of evidence, 
but by the law-merchant, which is judicially noticed wijjiout 
proof,' and by the common law.* This doctrine of legcal' impli¬ 
cation is sufficiently abstruse, and the soundest lawyers are often 
at fault, when called upon to apply it to the varying transactions 
of life. On some matters, however, of frequent occurrence, the 
law has been settled by judicial f^ecisions. 

• 

§ 1069. For instance, it is now an undoubted principle of 
marine insurance that in every voyage-policy, whetlicr on a ship 
or on goods, or on freight, or on salvage,* a warranty of sea¬ 
worthiness at the commencement of the risk is implied, that is, 
the law annexes an incident in the shape of a condition, either 
that the ship should be sea-worthy at the commencement of the 
voyage, or in port when preparing for it, or that she,had been 
sea-worthy when the voyage commenced, if the insurance is on a 
vessel already at sea. So, other conditions are equally implied; 
as not to deviate from the usual course of the voyage,—to com¬ 
mence it in a reasonable time,—to disclose all material circum¬ 
stances ; and the non-performance of these conditions avoids the 
policy, whether it arises from fraudulent motives or not.^ But 
the law of England implies no warranty that the vessel shall 
continue sea-worthy after the voyage has commenced; none that 
the crew, if originally competent, shall continue so; none that the 
vessel shall bo navigated with due care and skill during the 
voyage; none that pilots shall be taken on board at proper places, 
if the voyage has already commenced, unless, perhaps, where 
required by Act of Parliament; none on an insurance for one 
voyage out and home, tliat the ship shall be sea-worthy on the 
return voyage; although these might all be very reasonable 
conditions to be imposed on the assured for the benefit of the 
underwriters, and which have been Jby law or custom imposed 

' Ante, § 5. 

* Gibson v. Small, 4 H. of L. Cas. 39b, 397, per Parke, B. 

=* Knill ». Hooper, 2 H. & N. 277. 

^ Gibson v. Small, 4 H. of L. Cas. 397, 398 ; 16 Q. B. 158, S. C., in 
Ex. Oh., per P.arke, B. 


'6 V 2 
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upon underwriters in Amferica,' Neither, in the case of a time 
polic)'’, does the law imply any warranty or condition that the 
ship 4 should be sea-worthy either at the date of the insurance,* or 
at the coramciicemeut of the voyage during which the policy 
attaches;’ and tliis, too, as it would seem, aithough the ship 
should be an outward-bound vessel, lying in a British port where 
the owner actually resides.* 

§ 1070. In contracts for the s<il« of estates, whether freehold or 
leasehold, the law, in the absence of an express stipulation to the 
contrary, implies an undertaking on the jiart of the vendor that 
he ■will make out a good title,' and an undertaking on the part of 
the vendee, that, if the title prove defective, the damages to which 
he shall be entitled shall be limited to the cxi)enses actually 
incurred in the investigation, and shall be merely nominal for the 
loss of t|;c bargain." If, indeed, it should turn out that the 
vendor has been guilty of any fi-audulent misrepresentation or 
concealment, or that he has contracted to sell an estate in which 
he has no reasonable ground for believing that he has any 
interest whatever,' then the case will fall within the general rule 
of law, that wdiere a pei’son makes a contract and afterwards 
breaks it, he must pay the whole damage sustained by the party 
with whom he co)itracts. 

‘ Gihsoa t'. Small, 4 11. of L. 0.18. Iil)8, per P.arke, Jl. 

- Gibson v. Small, 4 11. of L. Gas. 353 ; Small p. Gibson, lU Q. B. 128, 
S. 0., in Ex. Oil. 

•' Gibson v. Small, 4 11. of L. Gas. 407, per Parko, B., 422, 423, per 
L(l. G.aJnpbull; Jenkins v. Ilcycock, 8 Moo. P. G. R. 351 ; Michael v. 
Tredwin, 17 Corn. B. 551. 

* Tliompson v. Hopper, 25 L. J., Q. B., 240 ; 6 E. ife B. 172, S. C., 
Erie, J., disH. ; Fawciis v. Sarsfiold, 25 L. J., Q. B., 240 ; G E. B. 192, 
S. G., Eric, J., dis.s. 

Soutcr V. Drake, 6 B. ib Ad. 992 ; 3 N. M. 40, S. G. ; Doe n. 
Staniojj, 1 M. & W. G95, 701, per Parke, B. ; Hall v. Ikrtty, 4 M. 4: Gr. 
410 ; 5 Scott’s N. R. 608, S. C. ; Worthingtoir p. Warrington, 5 Com. B. 
G35. These ca-ses overrule George v. Pritchard, Ily. <b Moo. 417. 8cc 
Kintrca v. T’er.ston, 1 H. N. 357. 

^ Plurean ». Thornhill, 2 W. Bl. 1078 ; Walker v. Moore, 10 B. <b C. 
41G ; Robinson v. Harman, 1 Ex. It. 865, per Parke, B. ; Worthington i’. 
Warrington, 8 Corn. B. 1,34; Ponnsett «. Fuller, 17 Com, B. GGO. 

^ Hopkins v. Grazebrook, G IJ. & C. 31 ; 9 D. & R. 22, S. C. ; Robinson 
V. Harman, 1 Ex. R. 850. 
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§ 1071. In every demise of real property, whether by deed or 
parol, the law annexes conditions that the lessor will give pos- * 
session of the premises to the lessee,' and tliat the lessc^ shall 
have quiet enjoyment of them,* and shall not be evicted during 
the term; * but no undertaking for good title is implied by law 
from a demise by parol nor is any warranty implied that the 
subject-matter of a lease,—wh||ther it consist of a house or of 
land,—shall, either at the commencement, or during the con¬ 
tinuance, of the term be in a jiroper state for habitation 
or cultivation, or that, in other respects, it shall be reasonably 
fit for the purpose for which it is takeu.’ Neither does the law 
imply, from the relation of landlord and tenant, any obligation 
on the jiart of the landlord to do substantial repairs on notice; ® 
and even where tlie landlord is bound by special agreement 
to keep the premises in repair during the ten.ancy, there is no 
implied condition that the tenant may quit if the Repairs be 
not done.^ In the case, however, of letting a ready furnished 
house, the law, as it would seem," imposes an obligation upon the 
landlord to let the premises in a reasonably habitable state ; and 
therefore, if the furniture be insnfTiqjient in quantity, or defective 
in quality, if the beds swarm with vermin, or the house be 
infected with contagion, the tenant may quit without notice, 
unless, perhaps, in the event of his having had an opportunity of 
inspecting the premises by himself or his agent before entering 
on the occupation." 


’ Coo r. Clay, 6 Bing. 440 ; Jinka v, Edwai'da,’ 11 Ex. B. 775 ; Drury 
i\ Macnamai'a, 5 E. & B. 612. 

- Bandy v. Cartwright, 8 Ex. R. 913. • 

^ Per Parke, B., in Sutton v. Temple, 12 M. ife W. G4 ; and in Hart i>. 
Windaor, id. 85. 

* Bandy v. Cartwright, 8 Ex. R. 913 ; overruling contrary dicta by 
Parke, B., in De Medina v. Norman, 9 M. & W. 827 ; and Sutton ». Temple, 
12M. &W. 64. 

* Sutton V. Temple, 12 M. AV. 02 ; Hart v. AVindsor, id. 68. These 
cases overrule Eilwards v. Etheriugton, Ry. AI. 208 ; 7 D. & R. 117, 
S. C. ; Collins r. Barrow, 1 M. & Rob. 112 ; Salisbury v. Marshall, 4 C. 

P. 65. ^ * Gott V. Gandy, 2 E. ik B. 845. 

' Surplice v. Farnsworth, 7 M. & Gr. 576. 

® Smith V. Marrable, 11 M. & W. 6. 

® Id. ; commented on by Lord Abinger, in Sutton t>. Temple, 12 M. & 
A\'. 60, 61. 
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• 

§ 1072. On the sale of a apecific ascertained chattel, the law of 
England,—unlike the Roman,' the French,' the Scotch,” and, in 
l)art,'’ the American law,^—does not annex to the contract any 
implied warranty of title,'' but a warranty may be inferred in such 
case either from the usage of trade, or from the declaration or 
conduct of the vendor being such as to lead to the conclusion that 
he sold the property as “ his owr^i” or from the fact of the articles 
being bought in a shop professedly carried on for the sale of 
goods.® With respect to executory contracts of purchase and 
sale, w’here the subject is unascertained, and is afterwards to be 
conveyed, the law would probably imply that both parties meant 
that a good title to that subject should be transferred, in the 
same manner as it would imply, under similar circumstances, that 
a merchantable article was to be supplied. Unless goods, whicli 
the party could enjoy as his own, and malce full use of, were 
delivered, the contract would not be performed. The purchaser 
could not be bound to accept if he discovered the defect of title 
before delivery ; and if he did accept, and the goods were recovered 
from him, he would not be bound to pay for them, or, having paid, 
he would be entitled to recov^er back the price, as on a considera¬ 
tion which had failed.’ 

§ 1078. Upon a sale of merchandise, which the buyer has no 
opportunity of inspecting, the law implies a condition that the 
article shall fairly and reasonably answer the description in the 
contract;" but where goods are sold under circumstances which 
afford the purchaser An opi)ortunity of inspecting cither the bulk 
or the sample, the maxim of caveat emptor is generally applicable. 


' See Domat, bk. 1, tit. 2, § 2, art. 3. 

* Code Civil, ck 4, § 1, art! 1603. ^ Hell on Sale, 94. 

' Defreeze v. Trumper, 1 Johns. R. 274 ; Row o. Barber, 3 Cowcii, 272; 
Broom’s Max. 628. , 

Morley v. Attenborough, 3 Ex. R. 600, 510, per Parke, B. ; Ormrod 
r. Hath, 14 M. & W. 664, per I’indal, C. J. ; Hall®. Condor, 2 Com. B., 
N. S., 40. See Sims v. Marryat, 17 Q. B. 291, per Lord Campbell. 

® Morley v. Attenborough, 3 Ex. R 611—613, per Parke, B. 

' Id. 609, 510, per Parke, B. It is still an undecided point whether, on 
the sale of a copyright, the law would imply a warranty of title. See Sims 
t). Marryat, 17 Q. B. 281. 

^ Wider v. Schilizzi, 17 Com. B. 610. 
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and the law does not imply- any warranty' either as to their 
merchantable quality,* or their value, or their fibiess for the 
purpose for which they were bought.’ This doctrine even exj«nds 
to the sale of food for the use of man," unless the vendor be a 
butcher, baker, vintner, or other common victualler, in which 
case he will be presumed to have warranted that the provisions 
supplied by him were sound and wholesome.’ Again, where a 
known ascertained chattel is specifically ordered by the buyer, 
the manufacturer wlio executes the order does not thereby 
impliedly warrant that the article supplied by him shall be fit for 
the special purpose to which it is intended to be applied.® But 
Avhere the purchaser, instead of depending on his own judgment, 
may fairly be supposed to rely on the skill and knowledge of the 
vendor, there the law implies a warranty that the chattel furnished 
shall be reasonably fit for the purpose for which it is known to be 
ordered;' and this doctrine will apply in an especial spanner to 
cases, Avhere the articles are supplied directly by the manufacturer.* 

* The Scotch law on this subject is now erabodiod in § 5 of 19 <fc 20 Viet., 
c. 60, which enacts, tliat “ where goods shall, after the passing of this Act, 
be sold, tlio seller, if at the time of the sale ho was without knowledge that 
the same wore defective or of bad quality, shall not bo held to have war¬ 
ranted their qmility or sufficiency, but the goods, with all faults, shall be at 
the risk of the purchaser, unless the seller shall have given an express 
warranty of the cjuality or sufficiency of such goods, or unless the goods 
have been expressly sold for a spocilied and particular purpose, in which case 
the seller shall be considered, without such warranty, to warrant that the 
siiino are fit for such purpose.” 

‘ Independent, however, of the law of implied warranty, a pivrty is not 
bound to accept and pay for chattels, unlo.sa they really answer the description 
of the articles which the vendor professed to sell, and the purchaser intended 
to buy. Gompertz v. Bartlett, 2 E. & B. 849 ; Young v. Cojo, 3 Bing. N. 
C. 724 ; 4 Scott, 489, S. C. ; Hall ■«. Conder, 2 Com. B., N. S., 41. 

® Parkinson r. Lee, 2 East, 314 ; rocogni.scd by Pai'ke, B., in Sutton v. 
Temple, 12 M. & W. 04 ; and exphiiued by Tindtd, C. J., in Shepherd v, 
Pybus, 3 M. & Gr. 880. 

■* Burnby v. Bollctt, 16 M.«kW. C44; Le NeuviUe v. Nourse, 3 Camp. 351. 

’ Bumby v. Bollett, 16 M. & W. 649, 664, 655, per Paike, B. 

® Chfinter v. Hopkins, 4 M. & \V. 399 ; Ollivant v. Bayley, 5 Q. B. 288 ; 
rticoguised in Parsons w. Sexton, 4 Com. B. 908 ; Prhleaux v. Buunett, 1 
Com. B., N. S., 613 ; Hall v. Conder, 2 Com. B., N. S., 41. 

' Brown v. Edgington, 2 M. & Gr. 279, 290 ; 2 Scott, N. R. 496, S. C. ; 
recognised in Sutton v. Temple, 12 M. <fe W. 64. 

* Shepherd v. Pybus, 3 M. & Gr. 868 ; 4 Scott, N. R. 434, S. C. ; 
Sutton r. Temple, 12 M. & W. 64, per Parke, B. 



962 USAGE MUST NOT BE REPUGNANT TO CONTRACT. [PART II. 


§ 1073 a. The legal effect of contracts for the sale of patents 
has recently been the subject of much discussion in Westminster 
HaU; but it is now determined that the law implies no warranty 
in such a contract either that the vendor was the true and first 
inventor within the Statute of James, or that the invention was 
either useful or new.' 

§ 1074. From the ordinary relation of master and servant, no 
contract, and therefore no duty, can be implied on the part of the 
master to protect the servant against any injury arising either 
from the negligence of another servant, or from the defective 
condition of the master’s property,* unless such condition has 
been caused by the personal negligence of the master.* A ship¬ 
owner, therefore, unless guilty of fraudulent concealment, will 
not be responsible for any illness or other damage caused to a 
seaman in consequence of the vessel going to sea in an unsea¬ 
worthy state." 

§ 1074 a. When a man makes a contract as agent for another 
person, the law implies a warranty on his part that he has autho¬ 
rity to bind his principal; and if it turns out that he really has 
no such authority, he may be sued for the damages necessarily 
occasioned by this breach of warranty, though he may have acted 
under the bon& fide belief that he was authorised as agent to 
make the contract.® 

* r 

§ 1075. In all cases where evidence of usage is received, the 
rule must, be taken with this qualification, that the evidence be 
not repugnant to or inconsistent with the contract; for, otherwise, 
it would not go to interpret and explain, but to contradict, what 

‘ Hall V. Conder, 2 Com. B., N. S., 22 ; Smith v. Neale, id. 07. 

® Se 3 rmour v. Maddox, 16 Q. B. ,326 ; Priestley v. Fowler, 3 M. & W. 1 ; 
Hutchinson v. The York, Newcaiitle, <fe Berwick Rail. Co., 5 Ex. R 343 ; 
Wigmore v. Jay, id. 364 ; Dynen v. Leach, 26 L. J., Ex., 221. 

* Roberts ». Smith, 26 L. J., Ex., 319, in Ex. Ch. 

* Conch V. Stool, 3 E. & B. 402, overruling a dictum of Parke, B., in 
Gibson v. Small, 4 H. of L. Cas. 404. 

* CoUen «. Wright, 26 L. J., Q. B., 147 ; 7 E. <k B. 301, S. C. ; 30 
Iaw Times, 209, S. C,, in Ex. Ch. ; Randell v. Trimen, 18 Com. B. 786 ; 
Simons v. Patchett, 26 L. J., Q. B., 196. 
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is written.' In order to establish an Inconsistency between the 
written agreement and the custom, it is not necessary tliat the 
former should in empress terms exclude the latter; but if^it can 
be collected from the instrument, either expressly or impliedly, 
that the parties did not mean to be governed by the custom, no 
evidence respecting it can bo received.® For instance, supposGthe 
custom of the country should require the tenant. to plough, 
sow, and manure a certain portion of the demised land in the 
last year, and should entitle him, on quitting, to receive from 
the landlord a reasonable compensation for his labour, seeds, and 
manure; evidence of such a custom would be rejected, had the 
tenant covenanted to plough, sow, and manure, in accordance with 
the custom, he being paid on quitting for the ploughing; because 
here the principle expressum facit cessare taciturn would apply, and 
the language of the lease would be deemed equivalent to a stipu¬ 
lation, that the lessor should pay for the ploughing, and no 
more,^ So, where some wool had been sold upon the terms 
that it should “ be paid for by cash in one month, less five per 
cent, discount,” the Court rejected evidence which was tendered 
to show, that, by the usage of the trade, vendors were not bound 
under similar contracts to deliver the wool without payment. 
The contract standing alone clearly imported a sale upon credit 
for a month, and that the purchaser should be entitled to a 
delivery of the wool within the month without payment of the 
price; and the evidence sought to be introduced would, conse¬ 
quently, have had the effect of annexing an incident to the 
contract, which was at least impliedly inconsistent with its terms.* 

< 

§ 1076. In order to constitute such a custom or jisage, as will 
be admissible in evidence to explain the terms of a written instru- 

‘ Holding V. Pigott, 7 Bing. 465, 474 ; 6 M. & P. 427, S. C. ; Clarke 
V. Boystono, 13 M. <b W, 752 j Yeats v. Pirn, Holt, N. P. R. 96 ; ntun. 
Yates V. Pym, 6 Taunt. 446, S, C. ; Trueman v. Loder, 11 A. E. 689 ; 
3 P. D. 267, S. C. ; Muncey v. Dennis, 1 H, ife N. 216. 

* Hutton V. Warren, 1 M. & W. 477, per Parke, B. See Clarke v. 
Roystone, 13 M. & W. 762. 

* 1 M. & W. 477, 478 ; Webb v. Plummer, 2 B. <fc A 746. 

* Spartali v. Boneoke, 10 Com. B. 212. See Godts v. Bose, 17 Com. 
B. 229. 
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ment, it is not necessary that it should have been immemorial, or 
even established for a considerable period, or uniform, or capable 
of being defined with precision and accuracy. Thus, “ the custom 
of the country ” with reference to good husbandry, means no more 
than that the tenant should conform to the existing prevalent 
usage of the country where the lands lie ;' and the general usage 
of trade may be imported into a contract, though proof has been 
given of exceptions to such usage.’ So, although a particular 
branch of trade has been only established for a year or two, parties 
connected with that trade will be presumed to have contracted, 
with reference to the usages generally adopted since its existence.* 
But in all these cases it is the fact of a general usage or practice 
prevailing in the particular trade or business, and not the mere 
judgment and opinion of the witnesses, which is admissible in 
evidence: and unless the witnesses can state instances of the 
usage as having occurred within their own knowledge, their 
testimony will seldom be entitled to much weight.’ 

§ 1077. Whenever evidence of usage is adduced, whether it be 
for the purpose of explaining the technical language of an instru¬ 
ment, or of annexing incidents to it, the party against whom it is 
offered is always at liberty to prove,—either first, the non-existence 
of the usage,—or secondly, its illegality or unreasonableness,—or 
thirdly, that, in fact, it formed no part of the agreement between 
the parties.® Indeed, if any reason exists for believing that the 
opposite party will rely upon usage, the evidence on these points 
may be given by way of anticipation. For instance, where the 
* owner of gpods brought an action of assumpsit against a carrier 
by sea, for noji-delivery of the goods to him at the port of London, 
and the defendant pleaded that he had delivered them at that port, 

I Legh V. Hewitt, 4 East, 154, 159, per Lord Ellenborough ; Dalby d. 
Hirst, 1 B. &B. 224, 227, 228 ;»3 Moore, 636, S. C. Soo ante, § 299. 

® Vallance v. Dewar, 1 Camp. 608, per Lord Ellenborough. 

* Noble V. Kennoway, 2 Doug. 613, per Loi-d Mansfield ; Robertson ». 
Jackson, 2 Com. B. 412. 

* Lewis V. Marshall, 7 M. <fe Gr. 744, 746, per Tindal, C. J. 

Bourne v. Gatliffe, 3 M. (k Gr. 684, per Alderson, B. ; Bottomley v. 
Forbes, 6 Bing. N. C. 127, 128, per Tindal, C. J. 
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—it was held first by the Court of Exchequer Chamber,' and then 
by the House of Lords,* that the plaintiff might prove former 
dealings between himself and the defendant respecting the carriage 
of other goods from the defendant’s London wharf to the plaintiffs 
place of business; as such evidence was offered, not for the 
purpose of extending or narrowing the contract, or in any way 
changing it, but with the sole view of meeting a case, which might 
be made on the other side to establish a custom of delivery at a 
wharf. The fact that the evidence consisted of instances of 
individual contracts, might be open to observation, but the 
evidence Could not be rejected on that ground; " and Lord 
Brougham observed, “A party may properly in this way antici¬ 
pate objections, and introduce evidence of this sort, which, if 
he delayed to produce at that moment, w'ould afterwards be 
shut out.” ^ 

§ 1078. Before quitting this subject, it may be observed, that 
much injustice is frequently occasioned by the lax habit of 
admitting evidence of usage, which, though ostensibly received 
for the purpose of explaining a written contract or other instru¬ 
ment, has too often the effect of putting a construction upon it 
which was never contemplated by the parties themselves, and 
which is utterly at variance with their real intentions. In this 
view some of the highest legal authorities both in England and 
America concur. In Hutton v. Warren,® though the judges of the 
Court of Exchequer yielded, as they were bound to do, to the 
precedents cited, they threw out a pretty clear intimation of their 
opinion, that, where formal agreements had been entered into, and * 
especially instruments under seal, the relaxation of ihe strictness 
of the common law, which arose from the admission of evidence 
of usage, was unwise and unjust; and the same opinion has been 
expressed more than once by the Court of Queen’s Bench.' 


' Bourno Gatlifife, 3 M. & Gr. 643, 689 ; 3 Scott, K R. 1, S. C. 

» Id. ; 11 Cl. & Fin. 46, 49, 69—71; 7 M. & Gr. 860, 865, 866, S. 0. 

■'* 11 Cl. «fe Fin. 70, per Lord Lyndhurst, C. ; 7 M. & Gr. 866, S. C. 

^ 11 Cl. & Fin. 71; 7 M. «fe Gr. 866,-S. C. 

■'* 1 M. <b W. 476. Soo also Anderson v. Pitcher, 2 B. <b P. 168, per 
Lord Eldon. 

“ Johnston v. Usbome, 11 A. <fc E. 657 ; Trueman fl.'Loder, id. 697. 
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§ 1079. “If,” said Lord Denman, in pronouncing the opinion of 
the Court on one occasion, “ a legislator were called to consider the 

< 

expediency of passing a law upon this subject, the conclusion at 
which he would arrive is hardly open to a doubt. He would decide 
at once that the written contract must speak for itself on all occa¬ 
sions ; that nothing should be left to memory or speculation. There 
is no inconvenience in requiring parties making written contracts to 
write tlie whole of their contracts, while, in mercantile affairs, no 
mischief can be greater tlian the uncertainty produced by per¬ 
mitting verbal statements to vary bargains committed to writing. 
But the nature of this explanatory evidence renders it peculiarly 
dangerous. Those who have heard it must have been struck with 
the hesitating strain in which it is given by men of business, and 
their wish to secure the correctness of their answer by referring 
to the written document. Again, what can be more difficult than 
to ascertain, as a matter of fact, such a prevalence of what is 
called a custom in trade as to justify a verdict that it forms a part 
of every contract ? Debate may also be fairly raised as to the 
right of binding strangers by customs probably unknown to them; 
a conflict may exist between the customs of two different places; 
and supposing all these difficulties removed, and the custom fully 
proved, still it will almost always remain doubtful whether the 
parties to the individual contract really meant that it should 
include the custom.”' 

§ 1080. The late Mr. Justice Story has expressed the same 
sentiments; and |8 all the observations of that great and good 
•judge deserve especial respect, no apology seems necessary for 
inserting the,following passage from one of his judgments: ’—“I * 
own myself,” said he, “no friend to the almost indiscriminate 
habit of late years, of setting up particular usages or customs in 
almost all kinds of business and trade, to control, vary or annul 
the general liabilities of parties under the common law, as well as 
under the commercial law. It has long appeared to me, that there 
is no small danger in admitting such loose and inconclusive usages 

' Trueman v. Loder, 11 A. <k E. D97, 698. 

= The Schooner Reeside, 2 Sumn. 667. ’ Gr. Ev., § 292, n. 
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and customs, often unknown to particular parties, and always 
liable to great misunderstandings and misrepresentations and 
abuses, to outweigh the well-known and well-settled principles of 
law. And I rejoice to find, that of late years, the courts df law, 
both in England and in America, have been disposed to narrow 
the limits of the operation of such usages and customs, and to dis¬ 
countenance any further extension of them. The true and 
appropriate office of a usage or custom is, to interpret the other¬ 
wise indeterminate intentions of parties, and to ascertain the 
nature and extent of their contracts, arising, not from express 
stipulatiop^, but from mere implications and presumptions, and 
acts of a doubtful or equivocal character. It may also be admitted 
to ascertain the true meaning of a particular word, or of particular 
words in a given instrument, when the word or ivords have various 
senses, some common, some qualified, and some technical, accord¬ 
ing to the subject-matter to which they are applied. But I 
apprehend, that it can never be proper to resort to any usage or 
custom to control or vary the positive stipulations in a written 
contract, and a fortiori, not in order to contradict them. An 
express contract of the parties is always admissible to supersede, 
or vary, or control a usage or custom; for the latter may always 
be waived at the will of the parties. But a written and express 
contract cannot be controlled or varied, or contradicted by a usage 
or custom; for that would be not only to admit parol evidence to 
control, vary, or contradict written contracts; but it would be to 
allow mere presumptions and implications, properly arising in the 
absence of any positive expressions of intention, to control, vary, 
or contradict the most formal and deliberate dieclarations of the , 
parties.” 

§ 1081. Besides the evidence of usage, strictly so called, it seems 
that where a written agreement is expressed in short and incom¬ 
plete terms, or contains words of indeterminate signification, 
witnesses, present at the time of making the agreement, may be 
called to explain that which is per se unintelligible; such expla¬ 
nation not being inconsistent with the written terms.* On one or 


* Sweet r. Lee, 3 M. dc Gr. 452, 460. 
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two occasions, even conversations between the parties when the 
contract was being made, have been received, in proof of the sense 
which they attached to the ambiguous expressions.' The prin- 
ciple,' however, of these cases is not very clear, and no great 
weight should, in prudence, be attached to them.* 

§ 1082. Passing now to the consideration of the second descrip¬ 
tion of evidence, which is admissible in explanation of written 
instruments, it may be laid down as a broad and distinct rule of 
law, that extrinsic c’xidence of every material fact, which will 
enable the Court to ascertain the nature and qualities of the 
subject-matter of the instrument, or, in other words, to identify the 
persons and things to which the instrument refers, must of neces¬ 
sity be received.’ AVhatever be the nature of the document under 
review, the object is to discover the intention of the writer as 
evidenced by the words he has used; and in order to do this, the 
judge musi put himself in the writer’s place, and then see how the 
terms of the instrument affect the property or subject-matter.* 
With this view, extrinsic evidence must be admissible of all the 
circumstances surrounding the author of the instrument.’ In the 
simplest case that can be put, namely, that of an instrument 
appearing on its face to be perfectly intelligible, inquiry must be 
made for a subject-matter to satisfy the description. If an estate 
be conveyed by the designation of Blackacre, parol evidence must 


* Birch V. Depeystor, t Stark. R. 210, per Gibbs, C. J, ; Gray v. Harper, 
1 Story R. 574 ; Seldun v. Williams, 9 Watts, 9. 

® Seo Smith v. Jeffi-yes, 15 M. & W. BGl. 

“ Doe V. Hiscocks, 6 M. & W. 367, 368, per Lord Abinger ; Shore v. 
Wilson, 9 Cl. ^ Fiu. 666, per Parke, B. ; Wigram on Wilk, 61 ; Doe v. 
Martin, 4 B. Ad. 771, 785, 786, per Parke, J. ; 1 N. & M. 512, S. C. ; 
R fl. Wooldale, 6 Q. B. 649, 665, per Coleridge, J. 

“* Shore v. Wilson, 9 Cl. Fin. 566, per Parke, B, ; Doe v. Martin, 1 N. 
& M. 624, per id. ; Guy v. Sharpe, I MyL <fe K. 602, per Lord Brougham ; 
Wigram on Wills, 76, 77. , 

" Sweet 0 . Lee, 3 M. <k Gr. 466, per Tindal, C. J. ; Att.-Gen. v. Drum¬ 
mond, 1 Dru. & War. 367, per Sugden, C. ; Drummond v. Att.-6ea., 2 H. 
of L. Cas. 862, per Lord Brougham ; Att.-Gen. v. Earl of Powis, I Kay, 
207, per Wood, V. C. ; King’s Coll. Hospital »». Wheildon, 18 Beav, 30; 
Blundell v. Gladstone, 1 Phill. 282, 283 ; Simpson Margitson, 11 Q. B. 
32, per Lord Denman. 



CHAP. XIX.] EXTRINSIC EVIDENCE OP SURROUNDING FACTS. 959 


be admitted to show what property is known by that name ;' and 
if a testator devise a house purchased of A., or a farm in the 
occupation of B., it must be shown by extrinsic evidence, what ‘ 
house was purchased of A., or what farm was in B.’s occuf^atiou, 
before it can be shown what is devised.* 

§ 1083. Again,, to put instances somewhat more complex, if the 
language of the instrument be alike applicable to each of several 
persons, parcels of land, species of goods, monuments, boundaries, 
writings, or circumstances; or if the terms be vague and general, 
or have divers meanings; parol evidence will always be admissible 
of any ertrinsic circumstances tending to show what person or 
persons, or what things, were intended by the party, or to ascer¬ 
tain his meaning in any other respect. Thus, if the Court has 
to determine whether a bequest of stuck is specific or pecuniary, 
it will not only look to the context of the will, and the terms of 
the gift, as compared with those of the other bequests,* but it will 
also receive evidence of the state of the testator’s funded pro¬ 
perty.* So, where a man had assigned all his household goods, 
and the deed stated that the particulars were set forth in an 
inventory annexed, the fact of no inventory being found was held 
not to invalidate the deed, but extrinsic evidence was admitted 
for the purpose of identifying the chattels.^ So, where a testator 
had directed in his will that all moneys which he had advanced or 
might advance to his children, “ as will appear in a statement in 
my handwriting,” should be brought into hotchpot, tlie Court, in 
addition to other extrinsic evidence of the nature and amount of 
the advances, admitted an unattested document, which, after the, 
date of the will, had been drawn up by the testator, with the 
apparent view of furnishing a guide to his trustees on the 
subject.* 

* Ricketts v. Turquand, 1 H. of L. Cas. 472. 

' Sanford i;. Raikea, t Mer. 663, pel Sir W. Grant; Clayton v. Lord 
Nugent, 13 M. & W. 207, per Eolfo, B. 

® Att.-Gen. v. Grote, 2 Russ. & M. 699, per Lord Eldon ; Wigram on 
Wills, 201, 202, S. 0. ; Boys u. Williams, 2 Russ. & M. 689, per Lord 
Brougham; Horwood v. Griffith, 23 L. J., Ch., 465 ; 4 De Gex, M. & 
Gord. 700, S. C. ■* England ». Downs, 2 Boav. 523, 636. 

* Whateley v. Spoonor, 3 Kay & J. 642. 
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§ 1083 a. In the tlie case of Goblet v. Beechey,' the controversy' 
turned on the word “ mod,” as used in the following codicil of the 
distinguished sculptor Nollckens. “ In case of my death, all the 
marble in the yard, the tools in the shop, bankers, mod tools for 
carving,” &c., “ shall be the property of Alex. Goblet.” The 
plaintiff contended that the word meant models; the defendant, 
who was the executor, urged that either it was an abbreviation for 
“ moulds,” or that it should be read in connexion with the words 
which immediately followed it, and meant “ modelling tools for 
carving.” On the one band it was proved, that the legatee had 
been in the testator’s service for thirty years, and was highly 
esteemed by him as one of his best workmen; and statuaiies were 
called to prove that no such tools were known as modelling tools 
for carving, but that the word “ mod ” would be understood by 
any sculptor as a simple abbreviation of the word models. On 
the other hand, the executor showed that the testator’s models 
were rare and curious works of art, which had sold for a large 
sum, but that all the other articles mentioned in the codicil were 
of trifling value; and he further gave in evidence, that tlie testator 
had a great number of moulds in his possession, which were not 
specifically disposed of by the will. Reading the codicil by the 
light of this extrinsic evidence, Vice-Chancellor Shadwell came to 
a decision that the word in question sufficiently described the 
testator’s jnodels; and although this decree Was subsequently 
reversed by Lord Brougham, the reversal rested, not on the inad¬ 
missibility of any portion of the evidence, but on the ground that 
the models had^been distinctly bequeathed by the will to another 
• party, and that the meaning of the codicil was involved in too 
much obscurity to justify its operating as a revocation of the prior 
bequest.* In another recent case,* a testator had bequeathed to 
his two children tlie several sums of i.x.x. and o.x.x. These 
marks standing alone were obviously unintelligible ; but the 
Court allowed them to be^ explained by extrinsic evidence, 
showing tliat the deceased, when alive, had, in his business of 
a jeweller, used the symbols as denoting respectively lOQl. 
and 2002. 

* 3 Sim. 24 ; Wigram on Wills, 185, S. C. 

* 2 Buss. & My. 624. “ Kell Charmer, 28 Bcav. 196. 
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^ § 1084. In many other cases of test^entary dispositions, one 
construction would be given to particular words, if children were 
living at the time the will was executed; and another,«con- 
struction, if no child was alive at that period; and here it is 
obvious, that unless the Court were first made acquainted with 
the circumstances surrounding the testator, it could, not with 
safety undertake to construe the will.’ So, if a man were to 
make a settlement for his children, which was involved in some 
ambiguity, it might be impossible for the Court to solve the 
doubt, until evidence had been adduced respecting the state of the 
family of the settlor, and the circumstances in which he was 
placed in relation to the property dealt with.® So, where an 
estate, a house, a mill, a factory, or a farm, has been conveyed or 
devised eo nomine, and the question is as to what was part and 
parcel thereof, and so passed by the deed or will, parol evidence 
showing the situation and limits of the property, the manner in 
which it was acquired, or occupied, and the like, will be always 
admissible.* So, if the language of a guarantee leaves it doubtful 
whether the consideration mentioned therein be a past or present 
consideration, and consequently whether the instrument be in¬ 
valid or valid, parol evidence of the circumstances under which* 
it was given will be received to explain the ambiguity;^ and 
perhaps, in such a case, the Court, without the aid of any 
extrinsic proof, would now in the first instance adopt that con¬ 
struction which would support the validity of the instrument, and 
would cast upon the party objecting to the guarantee the burthen 
of producing evidence to show that it was void.* 

* Per Sugden, 0., in Att.-Gen. v. Drummond, 1 Dru. & Wiur. 367. * Id. 

® Doe V. Martin, 4 B. & Ad. 786, per Parke, J. ; Doe v. Burt, 1 T. B. 

704, per Buller, J. ; Webb v. Byng, 1 Kay «fc J. 680 ; Doe v. E. of Jersey, 

1 B. 4; A. 660 ; S. C. in Dorn. Proa, 3 B. tk C. 870 ; Okeden v. Olifden, 

2 Buss. 309 ; Bopps v. Barker, 4 Pick. 239 ; Farrar .v. Stackpole, 6 
Greenl. 164. 

* Goldsbede v. Swan, 1 Ex. B. 164, and eases there cited; Edwards v, 
Jevons, 8 Oom. B. 436 ; Colboum v. Dawson, 10 Com. B. 766 ; Bainbridge 
V. Wade, 16 Q. B. 89. 

* Steele e. Hoe, 14 Q. B. 431; Brown «. Batchelor, 1 H. dr N. 266. 
See Mare «. Charles, 6 E. & B. 978 ; and also 19 & 20 Viet., a 97, <§ 3, 
cited ante, § 941. 
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§ 1085. It may, and^ndeed it often does, happen, that, in 
consequence of the surrounding circumstances being proved in 
evidence, the Courts give to the instrument, tlms relatively con¬ 
sidered, an interpretation very different from what it would have 
received, had it been considered in the abstract. But this is only 
just and proper; since the effect of the evidence is not to vary 
the language employed, but merely to explain the sense in which 
the writer understood it. Thus, where certain premises were 
leased, including a yard described by the metes and bounds, and 
the question was, whether a cellar under tlie yard was or was not 
included in the lease; verbal evidence was held admissible to 
show, that at the time of the lease, the cellar was in the occu¬ 
pancy of another tenant, and, therefore, that it could not have 
been intended by the parties that it should pass by the lease.' 
So, where a testator had devised, in 1804, “ all his lands in the 
parish ofcDoynton” to his daughter, and it appeared that he had 
a farm, which at that date was generally reputed to be wholly in 
Doynton, but which subsequently turned out to be partly in 
another parish, the Court of Exchequer rightly held that the 
entire farm passed under the will.* So, where a fine had been 
levied for twenty acres of land and twelve messuages in Chelsea, 
evidence was admitted to show, that, though the conusor’s estate 
at Chelsea was under twenty acres, he had nineteen houses on it; 
and as, read in connexion with these facts, the language of the 
fine was ambiguous, further proof was received as to what par¬ 
ticular part of the property was intended to be included in it.* 
Again, an estate was devised to Mary Beynon’s three daughters, 
Mary, Elizabeth, and Ann. At the date of the will, Mary 
Beynon had two legitimate daughters, namely, Mary and Ann, 
and a younger illegitiraate child, named Elizabeth. Thus, two 
persons only were in existence, who correctly answered the 
description in the devise; yet still Elizabeth, the illegitimate 
daughter, might have been included therein, had it clearly appeared 
that the testator so intended. In order, however, to rebut her 

* 2 Poth. on Obi. by Evans, 185 ; Doo v. Bnrt, 1 T. R. 701. 

^ Auatee v. Nolxns, 1 H. & N. 225. 

® Doe V. Wilford, 1 C. «fe P. 284; Ry, «b M. 88, S. C, ; Denn «. Wilford, 
2 C. & P. 173. 
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claim, extrinsic evidence was admittecT^ which showed that Mary 
Bejnon had formerly had a legitimate daughter named Elizabetli, ^ 
who was born in the order stated in the will; and that, though 
this daughter, had died several years before the date of the will, 
her death was unknown to the testator, who had also been 
studiously kept in ignorance of the birth of the natural child; and 
under these circumstances the jury were held to have rightly 
decided, that the illegitimate daughter Elizabeth was not entitled 
to the devise in question.’' 

§ 1086. So, also, if an order of removal has been quashed 
generally by the Sessions, the removing parish, on the trial of an 
appeal against a subsequent order of removal, may show by parol 
evidence the state of things when the first order was quashed, and 
that the Sessions in quashing it intended to pronounce no decision 
on the merits of the settlement.’ For although an, order of 
Sessions quashing an order of removal is primfi facie evidence, 
that the pauper was not settled in the appellant parish,’—yet, as 
the decision may have proceeded, either on that ground, or on the 
ground that the pauper was then not chargeable, or was irremove- 
able, and as the language of the order of Sessions is consistent with 
any one of these hypotheses, it must be competent for the respon¬ 
dents to prove the particular ground on which the decision rested.* 

§ 1087. But although evidence of all the circumstances, which 
surrounded the author of a written instrument, will be received ' 
for the purpose of ascertaining his intentions, yet those intentions 
must ultimately be determined by the language of the instrument, * 
as explained by the extrinsic evidence; and no proof, however 
conclusive in its nature, can be admitted, with the view of setting 

‘ Doe «. Beynon, 12 A. & E. 431; 4 P. D. 193, S. C. ; Phillips v. 
Barker, 23 L. J., Gh., 44, per Stuart, Y. 0. ; 1 Sm. <k Oiff. 583, S. C. 

* R. V. Wick St. Lawrence, 5 B. dfe Ad. 626, 637 ; R. o. Wheelock, 6 
B. (k C. 611 ; R. v. Perranzabuloe, 3 Q. B. 400, 402, per Patteson, J. ; 

R. V, Flintshire, 1 New Sess. Cas. 288 ; 2 Dowl. ik L. 143, S. C. 

’ R. V. Wick St. Lawrence, 5 B. ik Ad. 636, per Parke, J. ; R v. 
Yeoveley, 8 A. <k E. 818, per Lord Denman. 

* R V. Wick St. Lawrence, 6 B. (k Ad. 633, per Lord Denman, 635, per 
Parke, J. 


3 g 2 
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up an intention inconsistent with the known meaning of the 
, writing itself. For, the duty of the Court in all these cases is to 
ascertain, not what the parties may have really intended, as con¬ 
tradistinguished from what their words express; but,simply, what 
is the meaning of the words they have used.' It is merely a 
duty of interpretation; that is, to find out the true sense of the 
written words, as the parties used them; and of construction, that 
is, when the true sense is ascertained, to subject the instrument 
to the established rules of law.’ 

§ 1088. In no case therefore, except, as will be presently pointed 
out,* where the description in the document would equally 
apply to any one of two or more subjects,* or where the 
object is to rebut an equity,* is it permitted to explain the 
language of a ivritten instrument by evidence of the private views, 
the secret, intentions, the known principles, or even the express 
parol declarations of the writer; but, in all cases alike, the Court 
must expound the instrument in strict accordance with the 
language employed; and if the primary meaning of this language 
be unambiguous, both with reference to the context, and to the 
circumstances in which the parties to the instrument were placed 
at the time of making it, such primary meaning must be taken 
conclusively to be that in which the parties used the language, 
and no extrinsic evidence can be received to show, that in fact 
they used it in any other sense, or had any other intention.® 

1 1089. For instance,' parol evidence has repeatedly been 

’ Doe V. GAi^lim, 5 B. & Ad. 129, per Parke, J. ; Doe v. Martin, 4 B. 
& Ad. 786, per id. j 1 If. tte M. 624, S. C.; Shore v. Wilson, 9 Cl, k Fin. 
626, per Coleridge, J. ; 566, per Paike, 11. ; 666, i)er Tindal, C. J. ; Beau¬ 
mont V. Field, 2 Chitty’s R. 276, per Abbott, C. J.; Richardson «. Watson, 
4 B. & Ad. 800, per Parke, J. ; Rickman v. Carstairs, 6 B. <b Ad. 662, 
663, per Lord Denman. 

' See lieber’s Legal and Polit. Hermeneutics, c. 1, § 8, and c. 3, §§ 2, 3 ; 
Doct. k Stu. 39, c. 24. » Post, §§ 1092, 1110. 

Shore v. Wilson, 9 CL & Fin. 667, per Parke, B. 

® See post, §§ 1100-^1112. 

® Shore «. Wilson, 9 Cl. k Fin. 625, per Coleridge, J. ; 666, per Parke, 
B. ; 666, 666, per Tindal, C. J. 

• For other instances, see ante, §| 1065, 1056. 
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rejected, when tendered to show what persons a testator meant to 
include or exclude in employing the word “ relations; ” * what 
articles he intended to give by the word “ plate, what prgperty 
he thought h§ devised by the expression, “lands out of settle¬ 
ment;”* and the like;^ for in all these cases, as the legal significa¬ 
tion of the language used was plain, it mattered not in point of law 
what the testator intended; tlie sole question being, non quod voluit, 
sed quod dixit.* Indeed, if this were not the rule of law no 
lawyer would be safe in advising upon the construction of a 
written instrument, nor any party in taking under it; for the 
ablest advice might be controlled, and the clearest title under¬ 
mined, if, at some future period, parol evidence of a particular 
meaning which the party affixed to his words, or of his secret 
intention in making the instrument, or of the objects he meant to 
benefit under it, might be set up to contradict or vary the plain 
language of the instrument itself.* 

§ 1090. Though declarations of intention, except in the cases 
before alluded to, cannot be received in evidence to explain an 
ambiguity in a written instrument, yet, if the instrument be an 
ancient one, and its meaning doubtful, the acta of the author may 
be given in evidence in aid of its construction. Thus, in the case 
of the Attorney-General v. Brazennoze College,’’ the House of 
Lords held, that proof of the application of the funds of an 
ancient charity by the original founder, and first trustee, was 
strong evidence of intention, and might be so treated by the 
Court in construing the grant. So, in the case of the Attorney- 
General V. Drummond,® Lord Chancellor Sugden, while acknow- 

* Goodinge v. Goodinge, 1 Vca. Sen. 230 ; Edye v. Salisbury, Amb. 70; 
Green v. Howard, 1 Bro. C. C. 31. 

® Nicholls Osborn, 2 P. Wms. 419 ; Kelly v. Powlett, Amb. 606. 

® Strode v. Russell, 2 Vem. 621. 

* See other instances collected in Wigrajn on Wills, 88—92. See also 
Doe V, Hubbard, 15 Q. B. 227 ; Horwood v, Griffith, 23 L. J., Ch., 466 ; 
4 De Gex, M. & Gord. 700, S. 0.; Hicks v. SaUitt, 23 L. J., Ch., 671. 

® Shore v. Wilson, 9 Cl. & Fin. 668, 669, per Parke, B.' 

* Id. 566, per Tindal, C. J. 

' 2 CL A Fin. 296. 

“ I Dru. & War. 363, 366, 376, 376 ; affirmed on appeal, Drummond v. 
Att.-Gen., 2 H. of L. Cas. 837. 
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ledging that he could not receive evidence of the declarations of 
, the founder of an ancient charity, either against, or in favour of, 
his g!;ant, held that he was clearly entitled to inquire as to what 
acts the founder had done in relation to the charity; and his 
lordship observed, that one of the most settled rules of law for 
the construction of ambiguities in ancient instruments was, that 
the Court might resort to contemporaneous usage to ascertain 
the meaning of the deed. “ Tell me,” said he, “ what you have 
done under such a deed, and I will tell you what that deed 
means.”' Lord Chief Justice Tindal, also, has declared, that, 
for the purpose of ascertaining the sense of an old charity 
grant, evidence of “ the early and contemporaneous application of 
the funds of the charity itself by the original trustees under the 
deed,” was certainly admissible.® 

§ 1091.. In each of the three examples given in the preceding 
section, the question turned on the construction of a charity 
grant; but as these instruments possess no peculiarity, which 
would warrant the adoption of a special rule of evidence with 
respect to them, it may be laid down as a general proposition, 
that all ancient instruments of every description may, in the 
event of their containing ambiguous language, but in that event 
alone, be interpreted by what is called contemporaneous and 
continuous usage under them, or in other words, by evidence of 
^ the mode in which property dealt with by them has been held 
and enjoyed.* For instance, the contemporaneous acts of 
occupiers of land have been admitted in evidence to explain the 
meaning o'f an ambiguous award under an old inclosure Act.* So, 

* 1 Dni. & War. 368.. 

® Shore v. Wilsou, 9 CL & Fin, 669 ; Att.-Gen. d. Mayor of Bristol, 2 Jac. 
<lr Walk. 121, per Lord Eldon. See 7 8 Viet., c. 46, § 2, cited ante, § 66. 

® Weld V. Hornby, 7 East, 199, per Lord Ellenborough ; Att.-Gen. v. 
Parker, 3 Atk, 677, per Lord Qardwicke ; R. v. Dulwich College, 17 Q. B. 
600 ; Att.-Gen, v. Murdoch, 1 Do Gex, M. <b Gord. 86. In Att.-Gen. v. 
St. Cross Hospital, 17 Beav. 436, 464, 465, Sir John Romilly, M. R., 
held, that no presumption could be made against the clear ostensible 
purpose of the foundation, though it were supported by a usage of 160 
years. See Att.-Gen. v. Clapham, 4 De Gex, M. Gord. 691. 

* Wadley v. Baylisa, 6 Taunt. 762 ; recognised by Oresswell, J., in Doe 
V. Bevies, 7 Com. B. 611; Att.-Gen. o. Boston, 1 DeGex & Sm. 619, 627. 
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where the question was whether the 4oil, or merely the herbage, 
passed under the term “pastura,” contained in an ancient 
admission as entered on the court rolls of a manor, evidence was* 
received to show that the tenants had for a long series of years 
enjoyed the land itself.' So the by-laws of a corporation may be 
taken as an exposition of their charter ;* and evidence of contem¬ 
poraneous, or even of constant modern,® usage will be admissible, 
for the purpose of ascertaining the meaning and effect of an ancient 
grant or charter from the Crown,^ or of any private deed, or other 
instrument of remote antiquity.* So, also, when the language of 
an old statute is doubtful, the maxim, optimus iuterpres rerum 
usus, will be held to apply.* 

§ 1092. Besides general proof of all the facts and circumstances 
respecting the persons or things to which the instrument relates, 
which is undoubtedly legitimate, and often necessary, evidence, in 
order to enable the Court to understand the meaning and applica¬ 
tion of the language employed, the declarations of the writer of 
the instrument will, as before mentioned,' be receivable in evidence, 
ii! a particular class of cases; namely, where extrinsic evidence 
has shown that a description in the instrument is alike applicable, 
with legal certainty, to two or more persons or things. 

§ 1093. The doctrine on this subject has been lucidly explained 
by Lord Abinger, in an important will cause in the Exchequer.® 

' Doe V. Beviss, 7 Com. B. 456; ^tammers v. Dixon, 7 East, 200. 

* Davis V, Waddington, 7 M. & Gr. 44, per Tiudal, C. J. 

* Chad V. Tilsed, 2 B. & B. 403 ; Doe v. Beviss, 7 Com. B.,456 ; Duke' 
of Beaufort v. Mayor of Swansea, 3 Ex. B. 413 ; Master Pilpts and Seamen 
of Newcastle v. Bradley, 2 E. & B, 428, n. 

* Mayor of London v. Long, 1 Camp. 22, per Lord Ellenborough ; B. v. 
Varlo, 1 Cowp. 248 ; Blankley v. Winstanley, 3 T. B. 279 ; Bradley t>. 
Pilots of Newcastle, 2 E. & B. 427 ; Jenkins v. Harvey, 1 C. M. & B. 
877 : 2 C. M. (k B. 393, S. C. ; Brune v^ Thompson, 4 Q. B. 543. 

* Withnell v. Gartham, 6 T. B. 397, 398, per Lord Kenyon ; Weld v. 
Hornby, 7 East, 199, per Lord Ellenborough ; Duke of Beaufort v. Mayor 
of Swansea, 3 Ex. B. 625 ; Sadlier v. Biggs, 4 H. of L. Cas. 435. 

” B. V. Scott, 3 T. B. 604, per Lord Kenyon ; Sheppard v. Gosnold, 
Vaugh. 169 ; B. v. Archbp. of Canterbury, 11 Q. B. 681, per Coleridge, J. ; 
627, per Patteson, J. ; Montrose Peer., 1 Macq. Sc. Cas., H. of L. 401. 

^ Ante, § 1088. ® Doe v. Hiscocks, 6.M. «fe W. 363. 
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After stating the general nile that the meaning of a will may be 
explained by evidence of all the circumstances surrounding the 
* testator, his lordship goes on to observe,—“ But there is another 
mode'''bf obtaining the intention of the testator, which is by 
evidence of his declarations, of the instructions given for his will, 
and other circumstances of the like nature, which are not adduced 
for explaining the words or meaning of the will, but either to 
supply some deficiency, or remove some obscurity, or to give 
some effect to expressions that are unmeaning or ambiguous. 
Now, there is but one case,' in wliich it appears to us that this 
sort of evidence of intention can properly be admitted, and that 
is, where the meaning of the testator's words is neither ambiguous 
nor obscure, and where the devise is on the face of it perfect and 
intelligible, but, from some of the cii*cumstances admitted in 
proof, an ambiguity arises, as to which of tlie two or more 
things, or which of the two or more persons (each answering the 
words in the will), the testator intended to express. Thus, if a 
testator devise his manor of S. to A. B., and has two manors of 
North S. and South S.,it being clear he means to devise one only, 
whereas both are equally denoted by the words he has used, in 
that case there is what Lord Bacon calls ‘ an equivocation,' that 
is„ the words equally apply to either manor, and evidence of 
previous intention may be received to solve this latent ambiguity; * 
for the intention shows what he meant to do; and when you 
know that, you immediately perceive that he has done it by the 
general words he has used, which, in their ordinary sense, may 
properly bear that construction.. It appears to us, that, in all 
4 other cases, parol evidence of what was the testator’s intention 
ought to be excluded, upon this plain ground, tliat his will ought 
to be made in writing; and if his intention cannot be made to 
appear by the writing, explained by circumstances, there is no will.” * 

§ 1094. In conformity with the rule thus laid down, it has been 
decided, that, where a testator had devised one house “ to George 
Gord, the son of George Gord;” another "to George Gord, the 


' As to rebutting an equity, see post, §§ 1110—1112. 

* See Douglas v. Fellows, 1 Kay, 114, per Wood, V. C. 

* Doe V. Hiscocks, 6 M. & W. 368, 369. 
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son of John Gord;” and a third, aftdr the expiration of certain 
life estates, “ to George Gord, the son of Gord; •’ evidence of 
his declarations was admissible to show, that the person ijieant 
-to be designated by the last description was George ther son of 
George Gord.' So, where the devise was “to John Allen, the 
grandson of my brotlier Thomas, and I charge the same with the 
payment of 100?. to each and every the brothers and sisters of 
the said John Allen;” and it appeared that/ at the date of 
the will, the testator’s brotlier Thomas had two grandsons 
named John Allen, one having several brothers and silters, and 
the other having one brother and one sister; the Court received 
evidence of the declarations of the testator, to show which 
grandchild was intended.* So, where lands were left to John 
Cluer, of Galcot, and two persons, father and son, were of that 
name, parol evidence of the testator’s intention to leave them to 
the son, was held admissible.* So, where property was devised 
to “ William Marshall, my second cousin," and it appeared that 
the testator had no second cousin of that name, but that he had 
two first cousins once removed, one named William Marshall, 
and the other named William John Eobert Blandford Marshall, 
Vice-Chancellor Page Wood admitted parol evidence to dissolve 
this latent ambiguity.* 

§ 1095. Where declarations of intention are receivable in 
evidence, the rule most consistent with modem authorities seems 
to be, that their admissibility does not depend upon the time 
when they were made. Contemporaneous declarations will 
certainly be entitled, ceeteris paribus, to greater weight than 
those made before or after the execution; but, in ppint of law 
no distinction can be drawn between them;* unless the sub¬ 
sequent declarations, instead of relating to what the declarant 

' Doo V. Needs, 2 M. tS; W. 129 ; Doe v. Mor-jsm, 1 Cr. & Meo, 235. 

* Doe AUen, 12 A. & E. 461 ; 4 P. (te D. 220, S. C. 

® Jones V. Newman, 1 W. BL 60; explained in Doe v. Hiscocks, 6 M. 
<fe W. 370. * Bennett ». Marsliall, 2 Kay «fe J. 740. 

* Doe V. Allen, 12 A. & E. 466, per Lord Denman, os to svih$eguent de¬ 
clarations Doe V. Hiscocks, 6 M. «k W. 369, per Lord* Abingy, as to 
jprevtoiia declarations. See contrk Thomas e. Thomas, 6 T. R. 671 ; Strode 
V. Russell, 2 Vem. 626. 
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had done, or had intended to do, by the instrument written by 
him, were simply to refer to what he intended to do, or wished to 
be done, at the time of speaking.' Neither will the admissibility 
of declarations rest on the manner in which they were made, or- 
on the occasions which called them forth; for whether they 
consist of statements gravely made to the parties chiefly 
interested, or of instructions to professional men, or of light con¬ 
versations, or of angry answers to the impertinent inquiries of 
strangers, they will be alike received in evidence, though the 
credit due to them will of course vary materially according to the 
time and circumstances.^ 

§ 1096. Though declarations of intention are, as above stated, 
inadmissible, except for the purpose of explaining a latent 
ambiguity in the instrument, this rule will not preclude mere 
collateral^ statements made by the author of the instrument 
respecting the persons or things mentioned therein. For 
instance, to take the case of a will, the testator may have 
habitually called certain persons or things by peculiar names, 
by which they were not commonly known. If these names 
should occur in his will, they could only be explained and 
Anstrued by the aid of evidence to show the sense in which he 
used them, in like manner as if his will were written in cypher, 
or in a foreign language. The habits of the testator in these 
particulai's must be receivable as evidence to explain the meaning 
of his will.* Thus, in Blundell v. Gladstone,^ where the question 
was, whether the se6ond son of Joseph Weld, of Lulworth, was 
* the party beneficially entitled under a devise in trust for the 
second son of Edmond Weld, of Lulworth, Esq.,” parol evidence 
was admitted to show that the testator had on several occa¬ 
sions, even after correction, called the possessor of Lulworth 
“ Edmond.” 

' Whitaker v. Tatham, 7 Bing. 628. 

® Trimmer v. Bayno, 7 Ves, 618, per Lord Eldon. 

® Doe 1 ). Hiscocka, 6 M. «k W. 368, per Lord Abbger. See also Doe v. 
Hubbard, 16 Q. B. 227, 237, per Erie, J. 

« 11 •Sim. 467, 470 ; 1 Phill. 284, 286, S. 0. See also Mostyn v. 
Mostyn, 3 De 6ex, M. & Gord. 140, affirmed in Dom. Proc., 23 L. J., Ch., 
926 ; 5 H. of L. Caa. 166. 
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§ 1007. The case of Lee v. Pain * affords a good illustration of 
this doctrine. There, a testatrix, by a codicil dated in 1836, had 
bequeathed “ to Mrs. and Miss Bowden, of Hammersmith,^.widow 
and daughter of the late Bev. Mr. Bowden, 2001. each.” These 
legacies were claimed by a Mrs. Washboume and her daughter. 
It appeared in evidence, that Mrs. Washboume was the daughter 
of the Bev. J. Bowden, who died in 1812, and the widow of the 
Bev. D. Washboume, a dissenting minister at Hammersmith. 
Mrs. Bowden died in 1820, since which time no person had 
lived at Hammersmith answering title description in the codicil. 
It further appeared that the testatrix, who was of great age, 
had been intimately acquainted with the Bowdens and the 
Washbournes; that she had been in the habit of calling Mrs. 
Washboume by her maiden name of Bowden; and that being 
often reminded of the mistake, she had always acknowledged that 
she had confounded the two names. Under these circumstances. 
Vice-Chancellor Wigram decided that the claimants were entitled 
to their respective legacies. So, where a bequest was made to 
“ Mrs. G.,” parol evidence was admitted to show that the testator 
had been in the habit of calling a Mrs. Gregg, Mrs. G.* The 
case of Beaumont v. Fell,® carries this doctrine to its extreme 
limit. There, a legacy given to Catherine Earnley, was clainled 
by Gertrude Yardley; and it appearing that no such person was 
known as Catherine Earnley, proof was received that the testator 
usually called the claimant Gatty, which might easily have been 
mistaken by tlie scrivener who drew the will for Katy; and the 
Court, acting on this, and on other evidence of a like nature, was 
perhaps justified in deciding in favour of the claimant. * 

• 

§ 1098. The rule, which governs the admissibility of declara¬ 
tions of intention, will be better understood by referring to a few 
cases, where evidence of such declarations has been rejected; 

‘ 4 Hare, 261—253. See also B. v. Wooldale, 6 Q. B. 549. 

* Abbott ». Massie, 3 Ves. 148, explained by Eolfe, B., in Clayton v. 
Lord Nugent, 13 M. & W. 204, 207. 

^ 2 P. Wms. 141. In this case declarations of the testator were admitted, 
but the propriety of receiving such evidence has been strongly questioned by 
Lord Abinger in Doe v. Hiscocks, 5 M. W. 371, and the case, as an 
authority on that point, may be considered overruled. 
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and these cases will be <fited the more readily, because they 
^illustrate a distinction, which has been recognised since the 
days 0 f Lord Bacon, as subsisting between latent and patent 
ambiguities. The leading doctrine on this subject is thus 
given by that great philosophical lawyer: Amhiguitas verhorum 
latens verificatione suppletur; nam quod ex facto oritur amhiguum, 
verijicatione facti tollitur' Upon which he remarks, that, “ there 
be two sorts of ambiguities of words, the one is amhiguitas patens, 
and the other latens. Patens is that which appears to- La ambi¬ 
guous upon the deed or instrument; latens is that which seemeth 
certain and without ambiguity, Ju; anyuiing that appeareth upon 
the deed ov instrument; but there is some collateral matter out 
of the deed that breedeth the ambiguity. Amhiguitas patens is 
never holpen by averment; and the reason is, because the law 
will not couple and mingle matter of specialty, which is of the 
higher acepunt, with matter of averment, which is of inferior 
account in law; for that were to make all deeds hollow and 
subject to averments, and so, in effect, that to pass without deed, 
which the law appointeth shall not pass but by deed. Therefore, 
if a man give land to J. D. and J. S. et haredihus, and do not 
limit to whether of their heirs, it shall not be supplied by 
averment to whether of them the intention was (that) the 
inheritance should be limited.” “ But if it be amhiguitas latens, 
then otherwise it is; as if I grant my manor of S. to J. F. and 
his heirs, here appeareth.no ambiguity at all. But if the truth 
be, that I have the manors both of South S. and North S., 
this ambiguity is matter in fact; and therefore it shall be holpen 
*by averment, whether of them it was, that the party intended 
should pass.”.* 

§ 1099. The above quotation from Lord Bacon’s works has 
been cited, more out of respect for that great man, than in the 
expectation that it will afford.much practical information. So far 
as patent ambiguities are concerned. Lord Bacon expounds the 
law with suflBicient precision; for no doubt can be entertained that 
when the ambiguity is patent, all declarations of the writer’s 
intention will be uniformly excluded. If, therefore, a testator, 

Bacon’s Maxims, Beg. 23. See Bacon’s Law Tracts, p. 99, 100. 
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after leaving specific legacies to his* several children, were to 
bequeath the residue to his child, not specifying which, the wiU, ^ 
so far as regarded the residuary bequest, would be inoperatyje and 
void. So, where Sir Gilbert East indulged the strange caprice of 
leaving his property to persons whom he designated by the letters 
of the alphabet, stating at the end of his will that the key to the 
initials was in his writing-desk on a card; the intended objects of 
his bounty were defeated by his next of kin, no card being found 
of as old a date as the will. A card, indeed, was discovered, which 
would have furnished a key, had it been admissible; but as it was 
dated many years after the execution of the will, it could only be 
regarded as a declaration of the testator; and, the case bfeing one 
of patent ambiguity, the Court held, in conformity with all the 
authorities on the subject, that this species of evidence could not 
be legally admitted.' 

§ 1100. But the cases go much further than this; and it is 
especially necessary to guard against the supposition that, because 
no ambiguity arises on the face of the instrument, any doubt, 
which is occasioned by the introduction of extrinsic evidence 
may be cleared up by having recourse to the declarations of 
the writer’s intention. This is not the law; and many instances 
of strictly latent ambiguities might be given, where evidence 
of declarations of intention would be inadmissible. For, in tlie 
first place a will, apparently plain and intelligible, may, when an 
inquiry is instituted respecting the persons or tilings to which 
it relates, turn out to be uncertain; that is, the persons or 
things may prove not to have been described with legal certainty. * 
Suppose a bequest be made to the four children nf A., and it 
appears that A. has six children, two by a first marriage, and 
the remainder by a second. Here, though evidence of the 
circumstances of the family, and of the respective ages of the 
children, would no doubt be adraissjble, with the view of iden¬ 
tifying the particular legatees alluded to in the will, it seems that 

* Clayton ti. Lord Nugent, 13 M. & W. 200. See Kell v. Charmer, 23 
Beav. 196, cited ante, § 1083 a; and see also Whateley v. Spooner, 3 Kay 
lb J. 642, cited ante, § 1083. 
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proof of the testator’s declarations of intention could not be 
received.' 

§ 1101. Secondly, a legatee may\e so described in a will, that 
while 'part of the description answers to one claimant, the remainder 
may apply to another. The voice is Jacob’s voice, but the hands 
are the hands of Esau. Here the law, with questionable policy, 
attaches somewhat greater weight to the name than to the descrip¬ 
tion of the legatee; and, therefore, if there be nothing in the rest 
of the will, or in the evidence received, to show who was meant, 
the person rightly named will take in preference to him who is 
only rightly described.* Still, this doctrine, which would seem to 
have been first promulgated by Lord Bacon,® and which is 
embodied by him in the Latin maxim, “Veritas nominis tollit 
errorem demonstratioiiis,” is very far from being recognised as an 
inflexible rule;^ and, consequently, if the Court, by looking at 
the context and the surrounding facts, and placing itself, as near 
as may be, in the situation of the testator at the time of exe¬ 
cuting the instrument, can clearly ascertain from the language of 
the will thus illustrated, which of the two claimants was intended 
by the testator, it will award the legacy to the one so meant to be 
benefited, though the maxim may in such case chance to be 
contravened.® 

§ 1102. The case of Jlyall v. Hannam® affords a striking illus¬ 
tration of this rule. There, a testator devised an estate to 

‘ Doe ». Hiscocks, 6 M. «b W. 371, per Lord Ablnger, questioning 
Hampshire Peirce, 2 Ves. Sen. 216. 

® Lord Camoys v. Blundell, 1 H. of L. Cas. 786, per Parke, B., pro¬ 
nouncing the opinion of the judges. 

* Lord Camoys v. Blundell, 1 H. of L. Caa. 792, per Lord Brougham. 

* Id. 778, 786, 792 ; Thomson v. Hempenstall, 7 Ec. «fe Mar. 0. 141, 
per Dr. Lushington; 1 Roberts.;^ Ec. R., 783, S. C. 

* Doe V. Hiithwaite, 3 B. d; A. 63Sl, explained by Lord Abinger in Doe 
V. Hiscocks, 6 M. & W. 369, 372; Blundell v. Gladstone, 11 Sim. 467, 
486—488 ; 1 Phill. 279, 282, 283, S. C. ; 1 H. of L. Cas. 778, nom. Lord 
Camoys v. Blimdell; Bomasconi v. Atkinson, 10 Hare, 345 ; in re Bridget 
Feltham, 1 Kay & J. 528. 

® 10 Beav. 636. See also Douglas u. Fellows, 1 Kay, 114. 
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his nephew for life, with remainder ov^r to “ Elizabeth Abbott, a 
natural daughter of Elizabeth Abbott, of Gillingham, single 
woman, who had formerly lived in his service.” It appeared that, 
at the date of the will in 1798, Elizabeth Abbott, the mother, was 
the wife of John Caddy, and had had two children only, both of 
whom were then living. One was a natural son named John, who 
was born in 1791, before his mother’s marriage, and shortly after 
she had left the testator’s service, and of whom the testator’s 
nephew was the putative father; the other, born in 1795, was a 
legitimate daughter by John Caddy, named Margaret. It further 
appeared that the testator had wished his nephew to marry his 
servant, that he was aware she had had a natural child, and that 
he had treated her kindly since its birth and up to the date 
of the will; but no proof was given that he knew whether the 
natural child was a boy or a girl. The claimants of the estate 
were the son ^hn, the daughter Margaret, and the heir at law. 
Under these circumstances. Lord Langdale, after much doubt, 
came to the conclusion, that the testator meant to provide for his 
nephew’s natural child by Elizabeth Abbott, his servant, and that 
the mistake of the name and sex was not sufficient to defeat the 
devise. In another case,* a man, during the lifetime of his wife, 
Mary, had married a second wife, Caroline, with whom he con¬ 
tinued to reside up to the date of his decease. Shortly before his 
death, he devised certain property to “his dear wife Caroline,” and 
the question was, which of the two ladies, for both survived him, 
was designated by the will: the lawful wife who was wrongly, or the 
unlawful wife who was rightly, named. The Court, without hesi¬ 
tation, held, that Caroline was entitled to take under, thejievise. • 

% 

§ 1103. It must, however, be borne in mind, that in cases of 
this nstture, the Court cannot receive declarations of the testator 
as to what he intended to do in making his will. This was the 
precise point determined in the leading case of Doe v. Hiscocks.* 

* Doe V, House, 6 Com, B. 422 ; Adams v. Jones, 21 L. J., Ch., 362, 
per Turner, V. C. 

* 6 M. & W. 363, 371, where Lord Abinger questions and overrules the 
contrary dicta of Lord Kenyon and Lawrence, J., in Thomas v. Thomas, 6 
T. R. 677, 678. 
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There, a testator devised Irfnds to his son, John Hiscocks, for life; 
and after hi^ decease, to his grandson, “ John, the eldest son of 
the said John Hiscocks.” In fact, the testator’s son had been 
twice niaiTied; by his first wife he had Simon, but John was the 
eldest son of the second marriage. Under these circumstances, 
the Court held, that evidence of the instructions given by the 
testator for his will, and of his declarations, was inadmissible, for 
the purpose of showing which of these two grandsons was intended 
by the language employed.' 

§ 1104. Thirdly, the description, though applicable in no respect 
to more than one pprson or thing shown to be in existence, may 
not acctirately specify even one person or tiling; that is, the 
description of the subject intended may be true in part, but not 
true in every particular. Here, though parol evidence of the 
author’s declarations cannot be received, the instrument will not 
in consequence of the inaccuracy be regarded as inoperative; but 
if, after rejecting so much of the description as is false, the 
remainder will enable the Court to ascertain with legal certainty 
the subject-matter to which the instrument really applies, it will be 
allowed to take effect.* The * rule in such cases is derived from 
the civil law;— Falsa demonstratio non nocet, cum de corpore con¬ 
stat. It is, however, essential, that enough should remain to show 
plainl}’^ the intent. “ The rule,” said Mr. Justice Parke,^ “ is 
clearly settled, that when there is a sufficient description set forth 
of premises, by giving the particular name of a close, or other¬ 
wise, we may ‘reject a false demonstration ; but that if the 
‘ premises^be described in general terms, and a particular descrip¬ 
tion be added, the latter controls the former.” It matters not 
which part of the description is placed first, and which last, in 
the sentence; since “ it is vain to imagine one part before 
anoUier; for though words can neither be spoken nor written at 

* Seo also Douglas «. Fellows, 1 Kay, 114 ; Boruasconi v. Atkinson, 10 
Hare, 345. 

* See Ford v. Batloy, 23 L. J., Ch., 226. . 

® Gr. Ev., § 301, in part. 

* Doe V. Galloway, 6 B. & Ad. 43, 61. See also Doe v. Hubbard, 16 
Q. B. 227 ; Doe v. Carpenter, 16 Q. B. 181. 
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once, yet the mind of the author coioprehends them at once, 
which gives vitam et modum to ihe sentence.” ‘ * 

§ 1106 .* Therefore, under a lease of ** all that part of Blenheim 
park, situate in the county of Oxford, and now in the occupation 
of one S., lying ” within certain specified abuttals, “ with all the 
houses thereto belonging, and which are now in the occupa* 
tion of tlie said S.,” a house lying within the abuttals, though 
not in the occupation of S., was held to pass.* So, by a devise 
of “ all that my farm called Trogue’s farm, now in the occu¬ 
pation of C.,” the whole farm passed, though it was not all in 
C.’s occupation.^ So, also, a devise of all the testator’s freehold 
houses in Aldersgate-street, when in fact he had only leasehold 
houses there, has been held in substance and eifect to be a devise 
of his houses in that street, and the word freehold has been 
rejected as surplusage.* So, if a landlord, having but one house 
in a street, were to describe it in a lease by a wrong number, and 
then let a tenant into possession under it, he could not afterwards 
rely on the error, and contend that no interest had passed; for 
the number would be rejected as an immaterial part of the 
description.* And so, where land was described in a patent as 
lying in the county of M., and further described by reference to 
natural monuments; and it appeared that the land described by 
the monumente was in the county of H., and not of M.; that part 
of the description which related to the county, was rejected. The 
entire description in the patent, said the Court, must be taken, 
and the identity of the land ascertained, by a reasonable con¬ 
struction of the language used. If there be a repugnant 
description, which, by the other descriptions in the parent, clearly 
appears to have been made through mistake, that does not make 

' Stukeley v. Butler, Hob. I7l. * 6r. Ev. § 301, in part 

® Doe «. Galloway, 5 B. & Ad. 43 ; Dyne v. Nutley, 14 Com, B. 122. 

* Goodtitle v. Southern, 1 M. di Sel. 290, recognised as law in Miller v. 
Travers, 8 Bing. 263. 

‘ Day V. Trig, 1 P. Wms. 286, cited with approbation by Tindal, C. J., 
in Miller v. Travers, 8 Bing. 253; Doe v. Chaustoun, 7 M. dc W. 1,10,11, 
jwr Parke, B. 

* Hutchins v. Scott, 2 M. A W. 816, per Lord Abinger. See Hitchin v. 
Groom, 6 Com, B. 615. 
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void the patent. But if the land granted be so inaccurately 
^ described a^to render its identity wholly uncertain, it is admitted 
that the grant is void.* So, if lands are described by the number 
or name of the lot or parcel, and also by metes and bounds, and 
the grantor owns lands answering to the one description, and 
not to the other, the description of the lands, which he owned, 
will be taken to be the true one, and the other will be rejected 
as falsa demonstratio.* 

§ 1106. The rule which rejects erroneous description, and 
admits parol evidence for the purpose of showing how the mistake 
arose, was carried to its extreme bounds in the cases of Selwood 
V. Mildmay,’ and Lindgren v. Lindgren.^ In the former of these 
cases, a testator had devised to certain legatees 1250Z., which he 
described as “ part of his stock in the 4 per cent, annuities of tlie 
Bank of England.” At the date of the will, and thence up to the 

‘ Boardman v. Reod and Ford’s lessees, 6 Peters, 328, 345, per McLean, J. 

* Loomis V. Jackson, 19 Johns. 449 ; Lush v. Druse, 4 Wend, 313 ; 
Jackson v. Marsh, 6 Cowen, 281; Worthington v. Hylyer, 4 Mass. 196 ; 
Blague V. Gold, Cro. Car. 447 ; Swyft v. Eyres, id. 648. The object in 
cases of this kind is to interpret the instrument, that is, to ascertain the 
intent of the parties. The rule to find the intent is, to give most effect to 
those things about which men are least liable to mistake. Davis v. Rains- 
ford, 17 Ma.ss. 210 j Mclvcr v. Walker, 9 Cranch, 178. On this principle, 
the things usually called for in a grant, that is, tho things by which the land 
granted is described, have boon thus marshalled in America. Firsty The 
highest regard is had to'uatural boundaries. Secondly, To lines actually nm, 
and comers actually marked, at the time of the grant. Thirdly, If the lines 
and courses of an adjoining tract are called for, the lines will be extended to 
them, i||^they are sufficiently established, and no other departure from the 
deed is thereby required ; marked lines i>revailing over thdise which are not 
marked. Fowrthly, To courses and distances j giving preference to the one 
or the other according to circumstances. See Chenry v. Slade, 3 Murphy, 
82 ; Dogan v. Seekrdght, 4 Hen. & Munf. 125, 130 ; Preston v. Bowmar, 6 
Wheat. 682 ; Loring v. Norton, 8 Greenl. 61; 2 Flintoff on Real Property, 
537, 538. Words necessary to ascertain the premises must be retained; 
but words not necessary for tfiat purpose may be rejected, if inconsistent 
with the others. Worthington v. Hylyer, 4 Mass. 206 ; Jackson r. Sprague, 
1 Paine, 494 ; Yose v. Handy, 2 GreenL 322. The expression of quantity 
is descriptive, and may well aid in finding the intent, where the boundaries 
are doubtful. Mann v. Pearson, 2 Johns. 37, 41; Perkins v, Webster, 2^ 
N. Hamp. 287; Thorndike v. Richards, 1 Shepl. 437. 

» 8 Yes. 306. 


* 9 Beav. 358. 
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time of his death, the testator had no such stock, but he had had 
some money in the 4 per cents, some years before,*and had sold 
it out, and invested the produce in Long Annuities. P^oof of 
these facts being tendered, the Master of the Bolls admitted the 
evidence, not, indeed, “ to prove that there was a mistake, for that 
was clear, but to show how it arose; ” and his Honour then held, 
that, as the testator obviously meant to give the legacies, but 
mistook the fund, the only effect of the mistake as explained by 
the evidence was, that the legacies ceased to be specific, and must 
consequently be paid out of the general personal estate. The 
circumstances in Lindgren v. Lindgren were nearly identical with 
those in Selwood v. Mildmay, and Lord Langdale’s judgment pro¬ 
ceeded on the same grounds as those on which the former decision 
was founded. “ It is very necessary to observe,” said his lord- 
ship, “that in the case of Selwood v. Mildmay, the evidence was 
received only for the purpose stated by the Master of, the Bolls 
in his judgment,” that is, in order to show how the mistake 
arose, “ and not, as it has been erroneously supposed,* for the 
purpose of showing that the testator, when he used the erroneous 
description of the 4 per cent, stock, meant to bequeath the Long 
Annuities, which he had purchased with the produce of the 4 
per cent, stock; and that the result of the case was, not to 
substitute another specific subject in the place of a specific 
legacy which the will purported to bequeath;—not to substitute 
the Long Annuities which the testator had, and did not pur¬ 
port to give, for the 4 per cent. Bank Annuities which he had 
not, and did purport to give; ” but simply to render legacies, 
which were primH facie specific, payable out of the ^ general 
personal estate."* • 

§ 1107, In connexion with this subject, notice may be taken of 
a somewhat arbitrary rule of construction, which prevails in Courts 

* In Miller v. leavers, 8 Biug. 252, 253 ; and Doe v. Hisoocks, 6 M. & 
W. 370. 

” 9 Beav. 363. See also QuenneU v. Turner, 13 Beav. 240 ; and Hunt 
V. Tulk, 2 De Qex, M. & Gord. 300, in which last case the Lords Justices, 
in order to set right what appeared to them to be an obvious dlerical error, 
held that the words ** fourth schedule,” in a will, dbould be read as if they 
were “ fifth schedule.” 


8 a 2 
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of Equity with reference to the interpretation of wills. The rule 
^ is, that if legacies be given to any specified number of children, 
as, far instance, 500Z. a-piece to the *three children of A., and it 
turn out that at the date of the will A. had a larger number of 
children, the Court will reject the number mentioned in the will, 
upon the presumption of mistake, and will award a legacy of 500Z. 
to each of A.’s children.' 

§ 1108. Although false statements, which have been introduced 
into an instrument by way of affirmation only, may be rejected, pro¬ 
vided the remaining description be sufficient to identify the person 
or thing intended, they cannot be disregarded, if they have been 
used by way of exception or Imitation; because, in this latter case, 
it is obvious that they were intended to have a material operation.* 
Moreover, the reader must not lose sight of another acknowledged 
rule of construction, that if there be one subject-matter, wherein all 
the demonstrations in a written instrument are true, and another 
wherein part are true and part false, tlie words of such instrument 
shall be intended words of true limitation to pass only that subject- 
matter wherein all the circumstances are true.® Such is the correct 
meaning of the maxim enunciated by Lord Bacon, “ Non accipi 
debent verba in demonstrationem falsam quae competunt in limi- 
tationem veram.” * Thus, where a devise was of “ all my messuages 
situate at, in, or near Snig Hill, which I lately purchased of the 
Duke of Norfolk; ” .and it appeared that the testator had bought 
of the Duke four houses very near Snig Hill, and two at some 
considerable distance from it, and in a place bearing a different 
‘ name; J;he Court held that the four houses only passed by the 
devise, though all the six had been purchased by one conveyance, 
and the testator had redeemed the land tax upon all by one 
contract.® So, under a bill of sale assigning “ all the household 

' Daniell v. Daniell, 3 De Gex is Sm. 337 ; Morrison v. Martin, 6 Hare, 
607 ; Lee «. Pain, 4 Haro, 249, 260 ; Scott v. Fonoulhott, 1 Cox, 79 j 
Yeats ■». Yeats, 16 Beav. 170. 

* Taylor v. Parry, 1 M. & Gr. 623, per Maule, J. 

* Doe V. Bower, 3 B. A Ad. 469, 460, per Parke, J. 

* Morrell v. Fisher, 4 Ex. R. 604, per Alderson, B. 

* Doe V. Bower, 3 B. & Ad. 463; Pogson v. Thomas, 6 Bing. N. C. 
337 ; Doe v. Ashley, 10 Q. B, 663. 
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goods of every description at No. 2, Meadow Place, more par¬ 
ticularly set forth in an inventory of even date herewith," no 
goods will pass except those* specified in the inventory.' Where 
a testator devised to A. hm freehold messuage, farm, lands, and 
hereditaments, in the county of B., and it appeared that he had a 
farm in that county, consisting of a messuage and 116 acres, the 
greater part of which was freehold, but a small portion was lease¬ 
hold for a long term of years at a peppercorn rent, the Court held 
that as the devise correctly described the freehold, the leasehold 
part was not included therein, though it was proved that this part 
was interspersed with, and undistinguishable from, the freehold, 
and that the whole farm had always been treated as freehold by 
the testator.* It seems that this last rule will be enforced with 
greater strictness, where an interpretation is to be put upon a 
devise of real estate, than in other cases; for it is an established 
doctrine of construction, that an heir-at-law shall not, be disin¬ 
herited except by express words.* 

§ 1109. From the preceding cases and observations the follow¬ 
ing rules may be collected. First, where in a written instrument 
the description of the person or thing intended is applicable with 
legal certainty to each of several subjects, extrinsic evidence, in¬ 
cluding proof of declarations of intention, is admissible to establish 
which of such subjects was intended by the author.^ Secondly, 
if the description of the person or thing be partly applicable and 
partly inapplicable to each of several subjects, though extrinsic 
evidence of the surrounding circumstances may be received for the 
purpose of ascertaining to which of such subjects the language 
applies, yet evidence of the author’s declarations of intention will 
be inadmissible.’ Thirdly, if the description be pai;tly correct, 
and partly incorrect, and the correct part be sufficient of itself to 
enable the Court to identify the subject intended, while the 

* Wood V. Rowcliffe, 6 Ex. B. 407 ; Morrell v. Fisher, 4 Ex. R. 691; 
Barton v. Dawes, 10 Com. B. 261. 

* Stone e. Greening, 13 Sim, 390 ; Hall®. Fisher, 1 CoE R. 47 j Queunoll 
V, Turner, 13 Beav. 240. 

* Doe V, Bower, 2 B. & Ad. 469, per Parke, J. 

* Wigrani on Wills, 160. * Doe v, Hiscocks, 5 M. (k W, 33. 
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incorrect part is ina^pUcahle to any subject, parol evidence will be 
admissible to the same extent as in the last case, and the instru* 
ment^ will be rendered operative by rejecting the erroneous state¬ 
ment.^ Fourthly, if the description be wholly inapplicable to the 
subject intended, or said to be intended by it, evidence cannot Ije 
received to prove whom or what the author really intended to 
describe.* Fifthly, if the language of a written instrument, when 
interpreted according to its primary meaning, be insensible with 
reference to extrinsic circumstances, collateral facts may be re¬ 
sorted to, in order to show that in some secondary sense of the 
words, and in one in which the author meant to use them, the 
instrument may have a full effect.® 

§ 1110.^ It remains only to notice a class of cases, in which 
parol declarations of intention, in common with other extrinsic 
evidence, are allowed by Courts of Equity to affect the operation 
of a writing, though the writing on its face is free from ambiguity. 
The class alluded to embraces all those cases in which evidence is 
offered to rebut an equity ,The meaning of this is, that, where 
Courts of Equity raise a presumption against the apparent in¬ 
tention of a written instrument, such presumption may be repelled 
by extrinsic evidence, whether of declarations, or of collateral facts, 
showing the intention to be otherwise.* The simplest instance of 
this occurs, when two legacies, left to the same person by different 
testamentary instruments, are, contrary to the general rule,® pre¬ 
sumed not to have been intended as cumulative, on the ground 
that the sums and the expressed motives of both exactly correspond. 
Here, to rebut the presumption, which makes one of these legacies 
inoperative,^ parol evidence of every kind will be received; its 

‘ Wigram on Wills, 64, 66, ® Id. 163. 

• Doe V. Hiscof^s, 6 M. & W. 369, 3^0, per Lord Abinger ; Wigram on 
Wills, 12, cited ante, § 1034, n. 4. 

• Gr. Ev., § 296, in part. « 

‘ See Buckley v. littlebury, 2 Vem. 621; 3 Br. P, 0. 43, S. 0. ; Francis 
V. Dichfield, 2 Coop. 0. P. R. 632, 

• Hall «. Hill, 1 Dru. & War. 113,114, per Sugden, 0. ; Hurst «. Beach, 
6 Madd. 351; Trimmer ». Bayne, 7 Ves. 618, per Lord Eldon. 

^ See Bussell v. Dickson, 4 H. of L. Cas. 293 ; Brennan v. Moran, 6 Ir. 
Eq. R., N. S., 126. 
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effect being, not to show that the testator did not mean what he 
said, but, on the contrary, to prove that he did mean what he has 
expressed.* * * § In like manner, extrinsic evidence is admissible to * 
repel the preemption against double portions,* which Courts of 
Equity raise, when a father makes a provision for his daughter 
by settlement on her marriage, and afterwards provides for her 
by his will.® So, also, to repel the presumption, that the por- 
tionment of a legatee by a parent or person in loco parentis,* 
was intended to operate as an ademption, though only pro tanto, 
of the legacy.* Again, Courts of Equity,—after establishing the 
somewhat forced presumption, that a debt due from a testator is 
intended to be satisfied by a legacy of a greater or equal amount 
bequeathed by him to his creditor,’’—^have been so little satisfied 
with the law thus made, that for a long period they have eagerly 
caught at any trifling circumstance, whether arising out of the 
language of the will,® or brought under their notice by extrinsic 
evidence,* in order to afibrd them an excuse for evading a rule of 
such questionable policy.'® Another illustration is furnished by 
the doctrine of resulting trusts, where a man purchases a property 
in the name of a stranger. Here, as before observed," the law 
raises a presumption in favour of the person who paid the pur- 

* Hurst V. Beach, 6 Madd. 351, 359, 360, per Sir John Leach, V. C. ; 
recognised in Hall v. Hill, 1 Dru. & War. 116, 127, by Sugdcn, 0. 

* See Monts^e v. Montague, 15 BeaY.®665. 

® Woall V. Rico, 2 Russ. & Myl. 251, 267 ; E. of G-lengall v. Barnard, 1 
Keen, 769, 793 ; Hall ». Hill, 1 Dru. & War. 128—131, per Sugden, C., 
explaining and limiting the two former cases. See Lady E. Thynne v. E. of 
GlengaU, 2 H. of L. Gas. 163—156. 

* See Benham ». Newell, 24 L. J., Ch., 424, per Romilly, M. R ; S. C. 

nom. Palmer v. Newell, 20 Beav. 32. • 

* Pym t). Lockyer, 6 MyL <k Cr. 29, pe# Lord Cottenhcm ; recognised in 
Suisse i>. Lowther, 2 Hare, 434, per Wigram, V. C. 

* Trimmer v, Bayne, 7 Ves. 616, per Lord Eldon ; Hall w. Hill, 1 Dru. 

■& War. 120 ; Kirk «. Eddowes, 3 Hare, 617, per Wigram, V. C. ; Hop- 
wood V. Hopwood, 26 L. J., Ch., 292 ; ^2 Beav. 488, S. C. See ante, 

§ 1048. 

^ Brown v. Dawson, Prec. in Ch. 240 ; Fowler'a. Fowler, 3 P. Wms. 363. 

* Rowe V. Rowe, 2 De Gex «fe Sm. 297 ; Mathdws v. Mathews, 2 Ves. 
Sen. 636 ; Bartlett v. Gillard, 3 Russ. 166. 

* Wallaoe v. Pomfret, 11 Ves. 647. 

“ See Edmunds v. Low, 3 Kay & Johns. 318. '* Ante, § 930. 
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chase money; but still the stranger may give parol evidence to 
support his title, and show that the purchase was intended for 
his benefit, that is, he may rebut the presumption, and support 
the instrument.' So, the presumption of the revocfttion of a will, 
which, before the new Will Act,* arose from marriage and the birth 
of a son, might, at one time,® have been rebutted by parol evidence, 
showing that the testator did not intend to revoke the instrument.'* 

§ nil. In all these cases, where parol evidence has been fint 
admitted to show that the presumption drawn by tlie law is not in 
accordance with the real intention of the author of the instru¬ 
ment, counter evidence will likewise be received to fortify the pre¬ 
sumption ; the evidence on either side being admissible, not for 
the purpose of proving, in the first instance, with what intent the 
writing was made, but simply with the view of ascertaining 
whether the presumption, which tlie law has raised, is well or ill 
founded.® But here it must be carefully noted, that, in the 
absence of evidence to countervail the presumption, no parol 
evidence in support of it can be adduced; for, in the first place, 
such evidence would be unnecessary; and next, its effect, if it 
had any, would be to contradict the language of the instrument.® 
If, then, the circumstances, on the face of the instrument, are 
such as to rebut the presumption drawn by the law, or if the 
Court does not raise any presumption at all, parol evidence to 
fortify the presumption in the one case, or to create it in the 
other, will be alike inadmissible; because, in either event, the 

’ Hall V. Hill, 1 Dm. is War. 114, per Sugden, C. See also Sidmouth 
V. Sidmouth, Beav. 447. 

» 7 Will 4 & 1 Viet., c. 26, 18, 19. ® See ante, § 978. 

* Hall V, HiU, 1 Dru. & War. 114, 116. So, before the Act of 11 Geo. 
4 & 1 WiU. 4, c. 40, which made executors trustees of the undisposed of 
residue for the persons entitled thereto under the Statute of Distributions, 
the presumption against an executor’s title to the residue, from the fact that 
a legacy had been given to him, was liable to be rebutted by parol evidence. 
Id. ; Lady Granville v. Duchess of Beaufort, 1 P. Wms. 115, 116. See 
Briggs V. Penny, 3 De Gex & Sm. 625 ; and Ellcock v. Mapp, 3 H. of L. 
Cas. 492. 

* Kirk t. Eddowes, 3 Hare, 617, 620 ; Hall». Hill, 1 Dru. & War. 121. 

« Id. 
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effect of the evidence would be to contradict the apparent meaning 
of the writing.* 

§ Ilia. The important case of Hall v. Hill * affords a good illus¬ 
tration of this distinction. There a father, upon the marriage of 
his daughter, had given a bond to the husband to secure the pay¬ 
ment of 8002., part to be paid during his life, and the residue at 
his decease. He subsequently by his will bequeathed to his 
daughter a legacy of 800Z.; and the question was, whether this 
legacy could be considered as a satisfaction of the debt. Parol 
evidence of the testator’s declarations was tendered to show that 
such was his real intention, and Lord Chancellor Sugdcn ackhow- 
ledged that the evidence, if admissible, was conclusive on the 
subject.® His lordship, however, finally decided, that though 
the debt was to be regarded in the light of a portion," yet as it 
was due to the daughter’s husband, while the legacy was left to 
the daughter herself, the ordinary presumption against double 
portions was rebutted by the language of the instruments, or, 
rather, it could not, under the circumstances, be raised by the 
Court; and the consequence was, that the declarations were 
rejected. Indeed, the evidence would haye been equally inad¬ 
missible in the first instance, on the ground of its inutility, had 
the ordinary presumption arisen; though, in such case, had the 
opponent offered parol evidence to show that the testator intended 
that the debt should not be satisfied by the legacy, the evidence 
rejected might then have been received with overwhelming effect, 
to corroborate and establish the presumption of law. 

§ 1113. With the view of clearly understanding the sjibject under 
discussion, it is essential to distinguish between mere legal pre- 

* Benham v. Newell, 24 L. J., Ch., 429, per Romilly, M. B.; S. 0. nom. 
Palmer v. Newell, 20 Bear. 32. 

^ 1 Dru. &, War. 94. This case deserves an attentive perusal, the judg¬ 
ment of Sugden, 0., containing an elaborate discussion of all the importaqXf 
authorities on the subject. The cases of Wallace v. Pomfret, 11 Yes. Sb%2 ; 
Coote V. Boyd, 2 Bro. 0. C. 621; Weall v. Bice, 2 B.uss. «fe Myl. 26!^263 ; 
Booker v. Allen, 2 Russ. & Myl. 270 ; and Lloyd v. Harvey, id. JluO, are 
much shaken, if not overruled by this decision. 

’ 1 Dru. & War. 112. 


" Id. 108, i09. 
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sumptions, and rules of comtruetion ; because, while the former may 
be rebutted, and if rebutted, supported also, by parol testimony, 
no evidence can be received on either side, if the Court hy con¬ 
struction can arrive at a conclusion respecting the meaning of the 
instrument.’ Yet, important as it is to mark this distinction, 
it is by no means easy on all occasions to do so ; and the difficulty 
is increased by the loose manner in which the Avord “ presump¬ 
tion ” has occasionally been used. Thus, instead of confining it 
to its strict sense, as meaning an inference raised by the Courts 
independently of, or against, the words of an instrument, it is 
often employed as denoting an inference in favour of a given con- 
struftion of particular language.” For instance, in Cootc v. Boyd,* 
Lord Thurlow says, “ where the presumption arises, from the 
construction of words, simply quS, Avords, no evidence can be 
admitted; ” evidently using the Avord presumption as tantamount 
to a rule of law. Among the rules of construction, which have 

r 

occasionally been mistaken for legal presumptions, may be men¬ 
tioned the one now clearly established, which awards to a stranger 
legatee as many legacies as are bequeathed to him by separate 
instruments, unless the instruments themselves contain intrinsic 
evidence that the legacies were not intended to be cumulative, or 
unless the double coincidence of the same amounts and the same 
expressed motives appearing in each instrument, induces the Court 
to presume that repetition, and not accumulation, was intended.* 
Extrinsic eAudence cannot be received to impugn this rule; for to 
admit it would be to construe a writing by parol evidence.* 

* lioe «. Pain, 4 Hare, 216, per Wigram, V. C. ; Hall v. Hill, 1 Dm. <1; 
War. 116, 122, 126, 132, 133, per Sugden, C. 

* Lee V. Pain, 4 Hwe, 216, 217, per Wigram, V. C. 

» 2 Bro. O. O. 627. 

* Hurst V. Beach, 6 Madd. 358 Suisse v. Lowther, 2 Hare, 424, 432, 

433 ; Lee v. Pain, 4 Hare, 216—218 ; Kirk v. Eddowes, 3 Hare, 616; 
Boch V. Callen, 6 Hare, 531. ^ Id. 
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PART III. 

INSTRUMENTS OF EVIDENCE. 


CHAPTER I. 

WITNESSES, AND THE MEANS OP PROCURING THEIR ATTENDANCE. 

» 

§ 1114. In the Third Part of this work, it is intended to treat 
of the Instruments of evidence, or, in other words, of the means 
by which facts are proved. In dealing with this subject an 
attempt will be made to show how such instruments are obtained, 
in what manner they are used, to what extent, and under what 
circumstances, they are admissible, and what is their effect. 

§ 1115.’ Now, the Instruments of Evidence are divided into 
two classes, the unwritten, and the written. By unwritten, or oral 
evidence, is meant the testimony given oy dtnesses, vivd voce, 
either in open court, or before a magistrate or other oflSicer, acting 
by virtue of a commission or other legal authority. Under this 
head it is proposed briefly to consider, 1. The methods, in general, 
of procuring the attendance and testimony of witnesses;—2. The 
competency of witnesses;—3. The practice which obtains in the 
examination of witnesses; and herein, of the impeachment and 
the corroboration of their testimony. 

§ 1116. In criminal cases, the ordinary and most effectual 
method' of enforcing the attendance of witnesses for the Crown 
is by recognisance, which is a bond of record, testifying that the 
recognisor owes the Queen a certain ^m, to be levied on his goods 
and tenements for the use of her Majesty, if he fail to appear and 
give evidence at the time and place specified in the condition.* 

‘ Or. Ev., §§ 307, 308, in great part. 

® See form in Sched. (O. 1) to 11 & 12 Viet., & 42, 
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By statute 11 & 12 Viet., 6. 42, § 20, the justice before whom the 
preliminary investigation is heard, is authorised in all cases, 
whether of felony or misdemeanor, to bind by recognisance aU 
such persons as know the facts or circumstances of the case, to 
appear and give evidence before the grand jury and at the trial 
against the party accused;' and the Act of 7 Geo. 4, c. 64, gives 
similar power to all coroners, taking an inquisition, whereby any 
person shall be indicted for manslaughter or murder, or as an 
accessory to murder before the fact." 

% 

§ 1117. These provisions, which respectively apply to justices 
and coroners not only of counties, but of all otlier jurisdictions,* 
are obviously of great use in promoting the due administration of 
justice; but, in order to avoid any hardship which, in the event 
of non-attendance, witnesses might incur from having tlieir recog¬ 
nisances indiscriminately estreated, it is enacted, that the officer 
of the court, by whom the estreats are made out, shall prepare a 
written list of defaulters, specifying the name, residence, and trade 
or profession of each, the nature of the offence respecting which 
he was to testify, the cause, if known, of his absence, and the fact 
whether by reason of liis non-attendance the ends of justice have 
been defeated or delayed. This list must then be laid before the 
judge at the assizes, or before the recorder or other corporate 
officer, or the chairman or two other justices of the peace at the 
sessions, who are respectively required to examine it, and to make 
such order touching the estreating of the recognisances as they 
shall consider just; but no recognisance can be estreated or put 
in process, without the written order of the presiding judge or 
other persons, before whom the list has been laid.^ If the witness, 

* The corresponding Irish Act, 14 & 16 Viet., o. 93, enacts in § 18, 
clause 6, that “ whenever in cases of indictable offences the justice or justic<» 
shall see fit, they may bind the witnesses by recognisance to appear at the 
trial of the offender and give evidence against him,” and if such witnesses 
refuse to be bound, they may be committed. The form of the recognisance 
is given in the Schedule of the Act. 

* 7 Geo. 4, c. 64, § 4; 9 Geo. 4, o. 64, § 4, Ir. 

» 11 & 12 Viet., c. 42, §§ 1, 16, 20 ; 7 Geo. 4, c. 64, § 6 ; 14 & 16 
Viet., c. 93, § 44, Ir. 

" 7 Geo. 4, c. 64, § 31 ; 9 Goo. 4, c. 54, § 34, Ir. 
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after having been examined on oath‘before the magistrate or 
coroner, shall refuse to be bound over, he may be committed; ‘ 
and where a married woman, who could not enter into her, own 
recognisance, refused either to appear at the sessions or to find 
sureties for her appearance, the Court held that the justice was 
fully warranted in committing her, in order that she might be 
forthcoming as a witness at the trial.* It seems that a recog¬ 
nisance to prosecute or give evidence is binding on an infant; at 
least, it has been held that infancy is no ground for discharging 
a forfeited recognisance to appear at the assizes to prosecute 
for felony;* but the better opinion is, that a justice is not 
authorised to commit any witness for refusing to find sureties 
to be bound with him, provided he be willing to enter into his 
own recognisance.^ 

§ 1118. This mode of enforcing the attendance of witnesses is 
not confined to proceedings by indictment, but may be adopted 
in several cases, where an appeal lies to the sessions from the 
conviction of one or more justices. Thus for example, the Act 
of 9 Geo. 4, c. 61, which was passed to regulate alehouses, after 
enacting, in § 27, that any person, who thinks himself aggrieved 
by any act of any justice done in execution of that Act, may 
appeal to the sessions, on giving due notice to the justice of his 
intention so to do, and entering into his recognisance with two 
sufficient sureties to appear at the sessions, try the appeal, abide 
by the judgment of the Court, and pay the costs awarded;— 
provides that, in such case, the justice, before whom the recog¬ 
nisance shall have been entered into, may summon any person, 
whose evidence shall appear material, and requirei him to be 
bound in recognisance to appear at the sessions, and to give 
evidence in such appeal; and in case such person shall neglect or 
refuse to obey the summons, or shall refuse to enter into the 

' 11 12 Viet., c. 42, § 20 ; 2 Hale, P. C. 282 ; Bennet «. Wataon, 3 

M. <b Sel. 1 ; 9 Geo. 4, c. 64, § 2, Ir. See Ashton’s case, 7 Q. B. 169. 

* Bennet v. Watson, 3 M. & Sel. 1. 

* Ex parte WiUiams, 13 Price, 670 j M’CleL 493, S. C. 

* Per Graham, B., as cited 2 Ch. Burn’s J., 122, per Lord Denman in 
Evans a. Bees, 12 A. <b K 69. 
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recogDisance, he may be apprehended by the warrant of the 
justice; and if he shall still refuse to enter into such recognisance, 
he may be committed to prison. So if any person, convicted of a 
third offence against the Act passed to permit the retail of beer 
and cyder,* shall appeal to the sessions, and enter into the recog¬ 
nisance mentioned in the Act, the justices, who shall take such 
recognisance, are required to bind the person who shall make the 
charge in a recognisance to appear at the sessions, to give evidence 
against the person so charged; “ and, in like manner, to bind any 
other person who shall have any knowledge of the circumstances 
of such offence.” * Again, the statute for the punishment of 
rogues and vagabonds® enacts, in § 9, tliat when any justice shall 
commit any incorrigible rogue to the house of correction, there to 
remain till the next sessions, or when any idle or disorderly 
person, rogue and vagabond, or incorrigible rogue, shall give 
notice of his intention to appeal, and shall enter into recog¬ 
nisances to prosecute such appeal, such justice shall require the 
person by whom such offender shall be apprehended, and the 
persons whose evidence shall appear material to prove the offence, 
and to support such conviction, to become bound in recognisance 
to appear at the sessions, to give evidence against such offender; 
and the justices at sessions are empowered to order the treasurer 
of the county, &c., to pay such sum to the prosecutor and wit¬ 
nesses, as will re-imburse them for their expenses and trouble 
and loss of time r and in case any such person shall refuse to 
enter into ^uch recognisance, the justice may commit him to 
prison. 

§ 1119. Similar clauses, varied, as to their language, according 
to the taste or practical knowledge of the draughtsmen, arc 
scattered through the volumes of the statutes;* though in 
numerous instances, as in the larceny Act,® the Act relating to 

‘ 11 Geo. 4 & 1 Will 4, c. 64. 

M 16. See also 4 & 6 Will 4, c. 85, § 11; and 3 4s 4 Viet., o. 61, § 21. 

® 6 Geo. 4, c. 83. 

* See the Act for the suppression of Gaming Houses, 17 4; 18 Yict., 
c. 38, § 10; and that regulating the slaughter of horses, 7 4s 8 Viot., 
c. 87, § 9. ‘ 7 4s 8 Geo. 4, o. 29, § 72. 
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malicious injuries to property,* the G-We Acts,* the Act regu¬ 
lating mines and collieries,* the Act to prevent frauds of manu¬ 
facturers,^ the Lunatic Asylums Act of 1853,* the Coal-whjppers 
Act of 1851,' and in many more that might be cited, the power of 
binding witnesses by recognisance is omitted in the clauses giving 
an appeal to the sessions; and in some statutes, as in those which 
relate to buildings in the metropolis,' and to the embezzlement of 
public stores,* the justices m sessions, to whom the appeal lies, 
are expressly empowered to call witnesses before them by summons 
or precept. 

§ 1120.® A scconci mode'® of procuring the attendance of wit¬ 
nesses, which may be adopted in criminal cases, and which con¬ 
stitutes the ordinary summons in civil proceedings, is by serving 
the witness with a writ of subpoena ad testificandum. This a judicial 
writ, directed to the witness, commanding him in thg Queen's 
name and under a'certain penalty," to appear at the Court, and 
to testify what he knows in a cause pending, therein, which is 
described in the writ. If the witness be required to produce 
any books or papers in his possession, a clause to that effect is 
inserted in the writ, which is then termed a subpoena duces 
tecum.'* 


* 7 <fe 8 Geo. 4, 0 . 30, § 38. 

* 62 Geo. 3, c. 93, Sched. L, § 13; 1 & 2 WUl. 4, c. 32, § 44 ; 9 
Geo. 4, c. 69, § 6. 

=•6*6 Viet., c. 99, § 21. ^ 6 & 7 Viet., c. 40, § 29. 

* 16 & 17 Viet., c. 97, § 128. ® 14 & 16 Viet., c. 78, § 36. 

' 7 <fc 8 Viet., c. 84, § 63. " 39 & 40 Geo. 3, c. 89, § 21. 

'' Gr. Ev., § 309, in part. 

A portion of the following 34 pages has already appeared in the Law 
Rev., No. 2, p. 284—297. 

In the forms issued by the Court of Chancery, the penalty is omitted, 

** This additional clause is to the foUowing effect:—and also, that you 
do diligently and carefully search for, examine, and inquire after, and bring 
with you and produce at the time and pltu^ aforesaid, a bill of exchange, 
dated ” &c. (here describing with precision the papers and documents to be 
produced,) ** together with all copies, drafts, and vouchers relating to the 
said documents, and all other documents, letters, and paper writings what¬ 
soever, that can or may afford any information or evidence in the said 
cause; then and there to testify and show all and singular those things, 
which you (or either of you) know, or the said documents, letters, or instru- 
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§ 1121. When a witness is served with a subpoena duces tecum, 
^ he is bound to attend with the documents demanded therein, if he 
has tJ;\em in his possession, and he must leave the question of 
their actual production to the judge, who will decide .upon the 
validity of any excuse that may be offered for withholding them.*' 
An attachment, therefore, will lie against an overseer or solicitor 
of a parish, who, in an inquiry touching the settlement of a 
pauper, refuses to bring the rate-books of such parish to the 
petty sessions, in obedience to a Crown office subpoena; though it 
may be very questionable whether he would be bound to submit 
these books to examination, in the event of his bringing them 
into court.'* So, the fact that the legal custody of the instrument 
belongs to another person will not authorise a witness to disobej^ 
the subpoena, provided the instrument be in his actual posses¬ 
sion but documents filed in a public office are not so in the 
possession of the clerk, as to render it necessary, or even allow¬ 
able, for him to bring them into court, withodt the permission of 
the head of the office.^ 

§ 1122.® Writs of subpoena suffice for only one sitting or term 
of the Court ; and, therefore, if the cause be made a remanet, or be 
adjourned to another term or session, the writ must be resealed, 
and the witness summoned anew.® But a subpoena, requiring the 
party to attend a trial on the commission-day extends to the 
whole assizes, which, by a curious fiction of law, are supposed to 
last but one day.^ Again, if any alteration be made in the writ, 
after it is sued out, though before it is served, it must be re- 

ments in-writing do import, of and concerning the said cause now depend¬ 
ing. And this you (or any of you) shall in no wise omit,” <fec. 3 Chitty’s 
Gen. Fract. 830, n. ; Amey v. Long, 9 East, 473. 

* Amey v. Long, 9 East, 473 j 6 Esp. 116 ; 1 Camp. 14 S. 0. See 
ante, § 22 ; and as to what is a valid excuse, see ante, §§ 428—430. 

® R r. Greenaway, and R. e. Carey, 7 Q. B. 126. 

® Amey o. Long, 1 Camp. 14, per Lord Ellenborough. 

* Thornhill v. Thornhill, 2 Jac. & W. 347 ; Austin v. Evans, 2 M. 

Gr. 430. 

® Gr. Ev., § 309, as to first four lines. 

* Sydenham v. Rand, 3 Doug. 429 ; S. C. cited 2 Tidd, 866, 8th ed. 

^ Scholes «. Hiltdn, 10 M. & W. 16 ; 2 Dowl. N. S. 229, S. C. ; Swanne 
V. Taaffe, 8 Ir. Law R. 101. 
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sealed; and, therefore, when the day *of appearance named in a 
subpoena was altered by an attorney from one term to another, it 
was held that the writ thereby became void, and that the wjtness, 
on whom it was served subsequently to the alteration, might treat 
it as waste paper.’ The writ, also, must appear to be issued 
while the Court is sitting; for, if it bears teste out of term, it 
is void.* The time is surely come when this unreasonable and 
inconvenient vile should be abolished. 

§ 1123.* The service of a subpoena upon a witness ought always 
to be made a reasonable time before trial, to enable him to put his 
affairs in such order, that his attendance on the Court may be as 
little detrimental as possible to bis interests."* On this principle, 
a summons in the moniing to attend in the afternoon of the same 
day, has more than once been held insufficient, though the 
witness lived in the same town, and very near to thq place of 
trial.’ Where, however, a witness was served at twelve o’clock, 
while standing on the steps of the court-house, and being then told 
that the cause was coming on that day, replied, “ very well,” the 
Court held that his non-attendance at five o’clock, when the trial 
was heard, rendered him liable to an action, since his answer was 
equivalent to an admission that tlie service was in time.® So, if a 
witness attend a trial in obedience to a subpoena, he cannot 
refuse to be examined on the ground of any irregularity in the 
service.* So, if a witness be in court as a spectator, he cannot, it 
seems, object to give evidence, on the ground that the subpoena 
has only just been served upon him;® though, if he be an attorney, 
who is engaged in winding up another cause, the rule may be 
different; or at least it is highly probable that he would not be 
liable to an attachment for disobedience.® Neither in criminal 

‘ Barber «. "Wood, 2 M. & Rob. 172, per Lord Abinger. 

' Edgell V. Curling, 2 Dowl. & L. 600 ; 7 M. & Gr. 968, S. 0. 

* Gr. Ev., § 314, in part. * Hanftnond v. Stewart, 1 Str. WO. 

* Id. ; Barber i>. Wood, 2 M. & Rob. 172, per Lord Abinger. 

^ Maunsell v. Ainsworth, 8 Dowl. 869, per Parke and Alderson, Bs. ; 
Jackson v. Seagar, 2 Dowl. ik L. 13, per Wightman, J. ' 

^ Wisden v. Wisden, 6 Beav. 649, per Wigrom, V. 0. 

* Doe V, Andrews, 2 Oowp. 846. 

* Pitcher v. King, 2 Dowl. & L, 765, per Williams, J. 
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proseQutiona can a witness' decline to be swoni, though he has not 
been subpoenaed at all.' But, in civil cases a witness may always 
refuse, to be examined, unless he be properly served with a writ.® 
Where a subpoena, requiring the attendance of a witness on the 
81st of March, and so on from day to day until the issue should 
be tried, was served on the 2nd of April, when the witness was 
distinctly told that the trial had not come on, he was held civilly 
responsible for disobeying the writ on tiie 6th of j^ril when the 
cause was heard;* though had he received no notice at the time of 
service that the cause had not then been tried, the result might 
have been different, and he would at least have avoided the penalty 
of an attachment.* As the question whether the writ has been 
served within a reasonable time is in the discretion of the judge,* 
and must vary according to the circumstances of each case, it is 
hoped that the decisions cited above will sufficiently illustrate the 
general practice;* but it deserves notice, that, in the United 
States, the reasonableness of the time is generally fixed by 
statute, one day being usually allowed for every twenty miles that 
intervene between the residence of the witness and the place of 
trial. Perhaps a somewhat similar rule might, with advantage, 
be adopted in this country. 

§ 1124. As to the manner of service, it is not usual to part with 
the original writ, which may include the names of four witnesses;' 
but the practice is, to make out for each witness a subpoena- 
ticket, which is a copy of the writ, or, at least, a statement of its 

‘ B. Sadlor, 4 G. & P. 218, per Littledalo, J. 

* Bowles «. Johnson, 1 W. Bl. 36. See contrh, Blackburn v. Hargreave, 
2 Lew. C. C.' 269, where Hullock, B., is reported to have held, that, if a 
witness be in court, having come there on other business, he cannot refuse 
to be sworn, though his expenses be not tendered. Sed qu. A witness is 
not bound to obey a subpoena in a civil cause, unless his expenses be ten¬ 
dered, although the party, who requires his testimony, is suing in form& 
paup^. 2 Lew. 0. 0. 269, per Hullock, B. 

® Davis V. Lovell, 7 Dowl. 178. 

* Id. 183 ; Alexander «. Dixon, 1 Bing. 366 ; 8 Moore, 387, S. 0, 

* Barber v. Wood, 2 M. Rob. 172 ; ante, § 22. 

* See further the analogous cases, respecting the reasonable service of a 
notice to produce, ante, § 416. 

1 See Doe v, Andrews, 2 Oowp. 846. 
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substance, duly certified,* and then to serve the witness personally 
with this ticket, at the same time showing him the original writ. 
It seems that the necessity of personal service will not ho dis¬ 
pensed with, even though it be sworn that the witness keeps out 
of the way to avoid such service; * and the provision, which 
requires the production of the original writ at the time of serving 
the copy, must be strictly followed, since otherwise the witness 
cannot be chargeable with a contempt in not appearing upon the 
summons.® 

§ 1125. If the subpcena-ticket vary in any material degree from 
the original writ, as where the ticket required the witness to 
attend on the 24th of May, and the writ itself specified the 27th, 
an attachment for disobedience cannot be obtained."* So, the writ 
must state, with reasonable certainty, the name of the cause, as 
also the place in which the attendance of the witness is.required. 
Thus, in a subpoena to attend'an action of ejectment, the names 
of aU the persons in whom the title is alleged to be, must be 
introduced; ’ and if it be a town cause, the writ must specify 
whether it will be tried at Westminster or at Guildhall.* Where, 
however, the subpoena required the attendance of the witness at 
Westminster Hall, the Nisi Prius sittings being in fact held at 
the adjoining sessions-housc, it was held that an attachment 
might be granted for non-attendance at the sessions-house, notices 
being affixed to the wall of the court in Westminster Hall, 
directing witnesses to proceed to that place.^ So, where a 
subpoena, tested the 9th of May and served on the 19th, required 


* Maddison v. Shore, 5 Mod. 365 ; Cro. Car. 540. 

® See In re Pyne, 1 Dowl. <fc L. 703. 

® Wadsworth v. Marshall, 1 Cr. & M. 87 ; B. v. W<®d, 1 Dowl. 609, per 
Littledale, J. ; Garden v. CressweU, 2 M. «fe W. 319 ; 6 Dowl. 461, S. 0. ; 
Jacob V. Hungate, 3 Dowl. 466 ; Pitcher v. King, 2 Dowl. & L. 765, per 
WiiliamB, J. 

* Doe V. Thomson, 9 Dowl. 948, per Wightman, J. 

® Id. In Ireland it is sufficient if the subpoena be entitled in the name 
of one of the persons claiming title, Swanne v. Taaffe, 8 Ir. Law B. 101. 

® Milson V. Day, 3 M. & P. 333. 

^ Chapman v, Davis, 1 Dowl. N. S. 239 ; 4 Scott, N. B. 319 ; 3 M. & 
Gr. 609, S. C. 


3 s 2 
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attendance on the 31st oi March instant, the Court considered 
that this was an error which could not mislead.' 

{ 

§ 1126. In order the more effectually to secure the attendance 
of witnesses in civil cases, the Act of 6 Eliz., c. 9, made perpetual 
by 39 Eliz., c. 5, enacts, in § 12, that, if any person upon whom 
any process of subpoena out of a Court of Eecord shall be served, 
**and having tendered to him, according to his countenance or 
calling, such reasonable sum for his costs and charges, as, having 
regard to the distance of the places, is necessary to be allowed,” 
shall, without lawful cause, neglect to appear, he shall forfeit lOl., 
and yield such further recompense to the party aggrieved, as the 
judge in his discretion shall award. The question as to what 
constitutes the “ reasonable costs and charges ” of a witness 
under this statute was left, until recently, very much to the 
direction of the taxing officers; but that question is now, happily, 
almost set at rest, so far as it relates to the Superior Courts of 
Common Law, the Court of Probate, and the County Courts, by 
the formal adoption of partially fixed scales of remuneration. In 
the Superior Courts * the allowance varies, according to the 


' Page V. Carew, 1 Cr. & J. 614. 

“ The scale as approved by the judges (see Reg. Gen. H. T. 16 Viet., 1 
E. (b R. App. Ixxv.) is as follows :— 

“ AllowANOB TO WITNESSES. 


Common witnesses, such as labourers, jour¬ 
neymen, &C.J per diem 

Master tradesmen, yeomen, and farmers, 
per diem .... from 


Auctioneers and accountants, per diem 

« 

Professional men, per diem. 


1 1 0 
110 


If resldant in ttie Town 

in which the 

Cause Is tried. 

If resIdoDt 
at a 

Distance 
ft-om the 
place of Trial. 

£ s. d. 


£ s, d. 


f 

0 6 0 

1 0 6 0 -^ 

1 

to 

) 1 

1 

0 7 6 

f ore 


0 10 0 

J to 


to 

( 0 10 0 


0 16 0 

( 0 10 6 


0 10 6 

J to 


.to 


110 
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station in life of the witness, from 6a. ^ Si. 38. per day, eRclusm 
of travelling expenses; and the witness is allowed for travelling 
whatever amount he has reasonably and actually paid, provided 
' that it does not exceed la. per mile one way. If he attends in 


If resident in the Town 

in which the Distance 

Cause is tried. piiSS^ofMaL 



If the WitnoBses attend in one cause only, they will be entitled to the 
Ml allowance. If they attend in more than one cause, they will be entitled 
to a proportionate part in each cause only. 'The travelling expenses of wit¬ 
nesses nliii.11 be allowed -ajpcording to the sums reasonably and actually paid, 
but in no case shall exceed Is. per mile one way.” See Griffin v. Ho^yns, 
1 H. ds N. 96, where a plaintiff, brought up by habeas corpus, had given 
evidence in two causes against the same defendant, and having succeeded in 
only one of'them, was held to be entitled to a moiety of the costs of the 
habeas corpus. * 
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more than one cause, he is only entitled to a proportionate part 
of the allowance in each cause. In the Court of Probate the 
scale,of remuneration is not very different from that adopted in 
the Superior Courts of Common Law; ‘ but in the County Courts 
it is considerably lower, ranging from 2s. to 11. per day for the 
general expenses of the witness, while 6d. per mile one way is the 
maximum allowance for his travelling expenses.* 


’ The scale is as follows :— 

“witnesses’ expenses. 

“ Allowance to Witnesses, per day, inc^ding their hoard and lodging, 
as between party and party, k 


Common witnesses, such as labourers, \ 
journeymen, «fcc. . . . . j 

Master tradesmen, yeomen, farmers, &c. . 
Auctioneers and accountants . 

Professional men, including notaries, 1 
engineers, surveyors, <fec. . . J 

Clerks to attorneys or others . 

Esquires, bankers, merchants, and gentlemen 

Females, according to station in life 

Police inspector ..... 
Police constable '. . . . . 


If resident within Fiva 
Milea of the Qenenl 
Post Office. 

If beyond 
thatdlfltance. 

£ 

s. 

d. 

£ 

a. 

d. 

0 

6 

0 

0 

7 

6 

0 

10 

0 

0 

16 

0 

1 

1 

0 

2 

2 

0 

1 

1 

0 

3 

3 

0 

0 

10 

6 

1 

I 

0 

1 

1 

0 

1 

1 

0 

( 

5 

0 

0 

7 

G 


to 



to 


( 0 

10 

0 

1 

0 

0 

0 

7 

6 

0 

10 

0 

0 

5 

0 

0 

7 

6 


“ The travelling expenses of witnesses will be allowed according to the 
sums reasonably and actually paid ; but in no case will there be an allow¬ 
ance for such expenses of more than Is. per mile one way.” It will be seen 
that the above scale is open to much comment. Oddly enough, the Buies 
which regulate the practice the Court for Divorce and Matrimonial Causes, 
are silent on the subject of remuneration to witnesses. 


^ The following is the scale contained in the Sched. to the Buies:_ 

Pot Day. 

a. d. £ a. d. 

“ Gentlemen, merchants, bankers, and professional 

men.from 10 0 to 1 0 0 

Tradesmen, auctioneers, accountants, clerks, and 

yeomen.from 6 0 to 0 10 0 

Artisans and journeymen. . . frOTu *3 0 to 0 5 0 





CHAP. I.] 


ALLOWANCE TO WITNESSES. 


999 


§ 11S7. Although the scale of allowa'hce to witnesses, as fixed 
by the Common Law Judges, appears to have been framed solely 
with reference to persons who are suhpoenaetj to attend a trial at 
Nisi Prius, the taxing masters will occasionally be justified,*under 
special circumstances, in allowing costs for the attendance of 
witnesses who have not been subpoenaed, or for the detention of 
witnesses beyond the actual period of the trial. For instance, 
if a foreign witness, who is not accessible by subpoena, but whose 
evidence is material in the cause, refuses to leave his home unless 
he be remunerated for his trouble, the compensation paid to him, 
if reasonable in amount, will generally be allowed and taxed 
against the losing'party;' and where the captain of a ship has 
been detained for a long time in this country in order to give 
evidence on a trial, large sums, calculated at a guinea a day, and 
amounting in the whole to above lOOZ., have been allowed for his 
detention.’ So,—although it is not a general rule, either that 
parties, if witnesses in their own favour, are to have an allowance 

* Lonwgan v. Eoy. Ex. Ass., 7 Bing. 726; id. 729, S. 0. j Tremain ». 
Barrett, 6 Taunt. 88 ; 1 Marsh. 463, S. C. 

* Stewart v. Steele, 4 M. <b Gr. 669 ; Mount v. Larkins, 8 Bing. 196 • 1 

M. & Sc. 367 ; 1 Dowl. 262, S. C. ; Temperley v. Scott, 8 Bing. 392; 1 M. 
<fe Sc. 601, S. C. ; Evans v. Watson, 3 Com. B. 327; Beny v. Pratt 1 B 
A C. 276. • ■ > • 

Per Day. 

s- d. £ 8. (L 

Labourers, and the Uke . . . from 2 0 to 0 3 0 

Travelling expenses, sum reasonably paid, but not more than sixpence 
per mile one way. 

If the witnesses attend in more than oiie cause, they will be entitled 
to a proportionate part in each cause only.” 

The above scale is very injudiciously drawn up ; for, first, by the adoption 
of a fluctuating amount of remuneration, it enables the Registiars, in taxing 
costs, to act with gross partiality,—^it leads inevitably to the scandal of 
having different sums allowed in different courts,—and it neutralises the 
compulsory effect of a subpoena, unless the witness has been supplied with 
conduct-money calculated on the highest scale ; next, it contains no refwence 
to female witnesses ; and, thirdly, in courts which were especially established 
to protect the rights of the poor, it precludes the poor man from BAftnriTi g 
the testimony of his rich neighbour on his behalf, except at a cost which it 
is quite out of his power to pay. The scale under the old County Court 
Buies, which awarded 7s. fid. to gentlemen, «fec., 68. to tradesmen, &c., and 
2«. to journeymen, &c., was incomparably better than the one now in force. 
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for their attendance at the trial, or that after a rule for a new 
trial has been obtained, witnesses may be detained at the cost of 
the losing party,—the Court, under very special circumstances, 
has allowed, in taxation of costs, subsistence money to a seafaring 
man, who was a necessary witness in his own cause, and who 
after having obtained a verdict, remained in England until a rule 
for a new trial, granted at the instance of his opponent, had been 
discharged.' Where no special circumstances intervene, the 
expenses of the attendance of witnesses on the commission day 
of the assizes will not be allowed as against the losing party on 
taxation of costs.” 

§ 1128. No order has yet been issued by the Lord Chancellor 
with respect to the remuneration of witnesses in Courts of 
Equity; but it has been assumed, that the taxing officers of 
those courts ought to regulate the allowances upon the same 
basis as at common law;* and, in one case,^ Vice-Chancellor 
Wood has gone so far as to hold that a medical witness, residing 
in London, was justified in refusing to give evidence before the 
Examiner, unless he was first paid for his attendance at the rate 
of a guinea a day. 

§ 1129. The reasonable expenses of a witness ought to be 
tendered to him at the time when he is served with the subpoena,* 
or, at least, a reasonable time before the trial; ® and even though 
he actually appears; he cannot be attached for declining to give 
evidence, uijless these charges are paid or tendered.' He has, 
however, no right to refuse to be examined on the ground that 
the expenses incurred by him on former attendances have not been 
paid.® If the witness be a married woman, the money should, it 

' Dowdell V. Australian Boyal Mail Co., 3 E. B. 902. See Howes 
t>. Barber, 18 Q. B. 688. * Harvey v. Divers, 16 Com. B. 497. 

’ Clark V. Gill, 1 Kay & Johns. 22; Nokes v. Gibbon, 26 L. J., Ch., 208. 

'* Clark V. Gill, 1 Kay Johns. 19. See also Brocas «. Lloyd, 23 Beav. 
129. « Puller v. Prentice, 1 R BL*49. 

® Horne v. Smith, 6 Taunt. 9 ; 1 Marsh. 410, S. C. ; 13 East, 16, n. a. 

* Bowles V. Johnson, 1 W, Bl. 36 ; Newton v. Harland, 1M. & Gr. 966 ; 
9 Dowl. 16, S. C.; Brocas v, Lloyd, 23 Beav. 129 ; 26 L. J., Ch. 768, S. C. 

* Gaunt t). Johnson, 6 Beav. 661. 
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seems, be tendered to her, rather than tb the husband; ‘ and if a 
person be subpoenaed by both parties, he is entitled, before ^ving 
evidence, to be paid by the party actually calling him all the 
expenses to which he will be liable, after exhausting what he may 
have received from the opposite side.* Of course the witness 
may waive his right to demand the payment of his expenses, and 
if he does so, either directly, by agreeing to take a less sum than 
that to which he is entitled,* or indirectly, by accompanying the 
parties to the place of trial without previously making any claim,* 
he will be liable to all the consequences of disobedience, should 
he subsequently refuse to appear as a witness.* 

§ 1130. The law is not very clear as to what circumstances will 
justify a witness, who, in obedience to a subpoena, attends a trial 
in a civil cause, in bringing an action for his “ costs and charges,” 
and the following propositions are submitted with some hesitation. 
First, the witness can maintain such an action against the party 
to the suit who has subpoenaed him, if any express contract has 
been made upon the subject; * secondly, the better opinion seems 
to be, that the jury may reasonably infer a promise to pay from 
the mere fact of the attendance of the witness at the trial, and 
that where such an inference is drawn, the action can be sup¬ 
ported by the implied contract}^ thirdly, a witness cannot recover 
any larger amount than the sum specified in the scale of allowance 
as fixed by the judges, even though he rests his claim on an 
express promise;* and, lastly, no action can be brought by the 
witness against the attorney who subpoenaed him, on an implied 


* Cro. El. 122 ; W. Jon. 430. 

* Allen V. Yoxall, 1 0. «fe Kir. 316, per Rolfe, B.; Betteley v. M‘Leod, 
3 Bing. N. C. 405, 407 ; 6 Dowl. 481, S. 0. 

3 Betteley v. M‘Leod, 3 Bing. N. C. 406. 

Newton V. Harland, 1 M. & Gr. 956. In that case, the witness having 
accompanied the plaintifis to the place of trial, and lived with them there, 
was deemed to have waived her right to remuneration up to the time of the 
trial, thihgh she was held to be still entitled to claim her fair expenses for 
returning home. ® Goodwin v. West, Cro. Car. 622, 540. 

* Hallet V. Mears, 13 East, 16 ; Goodwin v. West, Cro. Car. 522, 640. 

^ Pell V. Daubeny, 5 Ex. E. 966. 

* Willis V. Peckham, 1B. & B. 516 ; CoUins v. Godefiroy, 1 B. (k Ad. 950. 
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contract to pay the expentSes of attendance,' though probably the 

witness may succeed, if he can establish the fact of an express 

agreement having been made to that effect.* 

( 

§ 1130 a, It here deserves notice, that conduct money received 
by a witness with a subpoena may be recovered back by the party 
who paid it, as money had and received, where the attendance of 
the witness has become unnecessary, and no expenses have been 
incurred under the subpoena.® 

§ 1131.* Ill criminal cases, no tender of fees is in general 
necessary, either on the part of the Crown or of the prisoner, in 
order to compel the attendance of the respective witnesses ;* and 
this rule will prevail, though the indictment has been removed by 
certiorari, and is, consequently, tried in the Nisi Prius Court.* 
An exception, however, has been recognised by the Legislature in 
favour of those witnesses, who, living in one distinct part of the 
United Kingdom, are required to obey subpoenas directing their 
attendance in another ; and who are not liable to punishment 
for disobedience of the process, unless, at the time of service, 
a reasonable and sufficient sum of money, to defray their 
expenses in coming, attending, and returning, has been tendered 
to them.^ 

§ 1133. Although witnesses in Crown cases cannot, except under 
the circumstances'just stated, claim, as a matter of right, the 
payment of their expenses, it being considered by the law to be 
the public duty of every citizen to obey a call of this description; 
yet, in order to encourage the due jirosecution of offenders, the 
Legislature has authorised the Courts of Criminal Law to grant 

' Robins v. Bridge, 3 M. W. 114 ; Lee v. Everest, 2 H. «fc N. 286. 

* Robins v. Bridge, 3 M. & W. 114, and cases there cited. Also Lee v, 
Everest, 2 H. A N. 286, 292, par Bramwell, B. 

* Martin v. Andrews, 26 L. J., Q. B., 39; 7 K & B. 1, S. C. 

* Gr. Ev., § 311, as to first three lines. • 

® Pell V. Daubeny, 6 Ex. R. 967, per Parke and Alderson, Bs. ; per 
Bayley, J., cited 2 Russ. C. & M. 948, n. a ; R. v. Cousens, id. per Wight- 
man, J. ; R. V. Cooke, 1C. dc P. 322, per Parke, J., and Garrow, B. 

* R V. Cooke, 1 C. (k P. 322. See post, § 1134. '45 Geo. 3, o. 92, § 4. 
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to those prosecutors and witnesses who attend on recognisance* 
or subpoena,* such costs as will reimburse them for the expenses 
they have incurred, or shall incur,® in all cases of felony,* 
excepting those offences which are declared felonies under the 


’ A party will be entitled to bis expenses under this term, though he has 
been bound over to prosecute by the Quarter Sessions, R. v. Paine, 7 0. «fc 
P. 136. 

^ The expenses of a prosecutor, whose name is included in a subpcena, are 
not confined, under this term, to his costs as a witness only, though he has 
not been bound over by the magistrate to prosecute, R. v. Sheering, 7 C. 
& P. 440, by all the judgea See R v. Jeyes, 3 A. & E. 416. 

* The judge, who reserves a case for the opinion of the Court for the 
consideration of Crown cases, may allow the prosecutor the costs he will 
incur in arguing such case ; and the officer of the court above will tax and 
ascertain such costs, and certify the amount to the officer of the court 
below, R. V. Lewis, 1 Dear. & Bell, 326; R. v. Cluderoy, 3 C. & Kir. 206. 

* 7 Geo. 4, a 64, § 22, enacts, that “the Court before which any person 
shall bo prosecuted or tried for any felony is hereby authorised and empowered, 
at the request of the prosecutor ot of any other person, who shall appear on 
recognisance or subpoena to prosecute or give evidence against any person 
accused of any fdonyy to order payment unto the prosecutor of the costs and 
expenses which such prosecutor shall incur in preferring the indictment, and 
also payment to the prosecutor and witnesses for the prosecution, of such 
sums of money as to the Court shall seem reasonable and sufficient, to reim¬ 
burse such prosecutor and witnesses for the expenses they shall have severally 
incurred in attending before the examining magistrate or magistrates and the 
grand jury, and in otherwise carrying on such prosecution ; and also to com¬ 
pensate them for their trouble and loss of time therein ; and, although no 
bill of indictment bo preferred, it shall still be lawful for the Court, where 
any person shall, in the opinion of the Court, bon4 fide have attended the 
court in obedience to any such recognisance or subpoena, to order payment 
unto such person of such sum of money as to the Court shall seem reasonable 
and sufficient, to reimburse such person for the expenses which he or she 
shall have bon4 fide incurred by reason of attending before the evninini^ g 
magistrate or magistrates, and by reason of such recognisance or subpoena ; 
and also to compensate such person for trouble and loss of time; and the 
amount of'the expenses of attending before the examining magistrate or magis¬ 
trates, and the compensation for trouble and loss of time therein nba.11 
ascertained by the certificate of such magistsate or magistrates, granted before 
the trial or attendance in court, if such magistrate or magistrates «bn.ll iTiinlr 
fit to gfant the same; and the amount of all other expenses and com¬ 
pensation shall be ascertained by the proper officer of the court, subject 
nevertheless to the regulations to be established in the manner hereinafter 
mentioned.” See 6 «fc 7 WiU. 4, c. 116, § 106, Ir. ; and 7 & 8 Viet, c. 
106, § 40, Ir. 
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Act passed in the year 1848, for the better security of the Crown 
and Government.* 

§ fl33. Similar powers of awarding costs are also conferred on 
the Courts, when offenders are prosecuted for any of the following 
misdemeanors: an attempt to commit felony; * an assault with 

* 11 & 12 Viet., c. 12, § 10, enacts, that “it shall not be lawful for 
any Court, before which any person shall be prosecuted or tried for any 
felony under this Act, to order payment to the prosecutor or the witnesses of 
any costs which shall be incurred in preferring or prosecuting any such 
indictment.” 

* 7 Geo. 4, c. 64, § 23, after reciting that “for want of power in the Court 

to order payment of the expenses of any prosecution for a misdemeanor, many 
individuals are deterred by the expense from prosecuting persons guilty of mis¬ 
demeanors, who thereby escape the punishment due to their oflTonces ; ” for 
remedy thereof, enacts, that “ where any prosecutor or other person abn-H 
appear before any court, on recognisance or subpoena, to prosecute or give 
evidence against any person indicted of any (mault with intent to commit fehmj, 
of any attempt to commit felony, or any riot, of any misdemeanor for receiving 
any stolen property knowing the same to have been stolen, of any assault upon 
a peace officer in the execution of his duty, or upon any person acting in aid 
of such officer, of any neglect or breach of duty as a peace officer, or of any 
assault committed in pursuance of any conspiracy to raise the rate of wages, of 
knowingly and designedly obtaining any property by false pretences, of wilful 
and indecent exposure of the person, or wilful and corrupt perjury, or of sub¬ 
ornation of perjury, every such Court is hereby authorised and empowered to 
order payment of the costs and expenses of the prosecutor and witnesses for 
the prosecution, together with a compensation for their trouble and loss of 
time, in the same manner as courts are hereinbefore authorised and empowered 
to order the same in cases of felony ; and, although no bill of indictment be 
preferred, it shall still be lawful for the Court, where any person shall have bond, 
fide attended the court in obedience to any such recognisance, to order pay¬ 
ment of the expenses of such person, together with a compensation for his 
or her troubld and loss of time, in the same manner as in cases of felony.” 
This section originally contained a proviso, “ that in cases of misdemeaiior 
the power of ordering the payment of expenses and compensation aba.ll not 
extend to the attendance before the examining magistratebut that proviso 
is now repealed by § 1 of 14 & 15 Viet., c. 66. §§ 24 & 26 of 7 Geo. 4, 

c. 64, further provide, that the- order for payment shall be made out by 
the proper officer of the court, and that the money shall be paid by the 
treasurer of the county, &c., or by such other person as is mention&d in the 
Act. If the treasurer refuses to pay the expenses in obedience to the order, 
the remedy is by indictment, and not by mandamus, B. v. Jeyes, 3 A. & K 
416. See 6 A. d; E. 812, n.; but to render the treasurer liable to prosecu¬ 
tion, the entire order of the Court must be served upon him ; and therefore, 
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intent to commit felonyan assault upon a peace officer in the 
execution of his duty, or upon any person acting in his aid ;* an 
assault in pursuance of any conspiracy to raise the rate of wages;® 
any assault brought before justices for summary conviction, which 
they consider to be a fit subject for prosecution by indictment;* 
the receiving stolen property, knowing it to have been stolen; * 
riot;* perjury;^ subornation of perjury;* neglect or breach of 
duty as a peace officer;® obtaining property by false pretences;'* 
wilful and indecent exposure of the person;" endeavouring to 
conceal the birth of a child; '* carnal knowledge of girls between 

where the order was to pay an aggregate sum, the details being annexed, 
and the attorney tore off the paper containing the details, it was held that 
the treasurer was justified in refusing to pay, R. v. Jones, 2 Moo. 0, C. 
171; 9 0. (fe P. 401, S. C. § 27 of the Act provides for the payment of 
the expenses of prosecutions in the Court of Admiralty. The stat. 4 & 6 
Will. 4. c. 36, § 12, enacts that any two judges of the Central Criminal 
CoTurt may order the costs of prosecutors and witnesses to be pSid by the 
treasurer of the county in which, but for that Act, the offender would have 
been tried. See 7 & 8 Viet., c. 106, § 40, as to what remuneration will be 
allowed to prosecutors and witnesses attending the trial of misdemeanors in 
the county of Dublin. 

' 7 Geo. 4, c. 64, § 23. Id. » Id. 

* 14 16 Viet., c. 66, § 3, enacts, that “in every case of assault brought 

before justices for summary decision, in which the justices shall be of opinion 
that the same is a fit subject for prosecution by indictment, and shall there* 
upon bind the complainant and witnesses in recognisance to prosecute and 
give evidence at the assizes or sessions of the peace, every such Court is hereby 
authorised and empowered at its discretion to order payment of the costs 
and expenses of the prosecutor and witnesses so appearing before such Court 
under such recognisance, together with compensation for their trouble and 
loss of time, in the same manner as courts are authorised and empowered to 
order the same in cases of felony.” 

* 7 Geo. 4, c. 64, § 23, cited ante, p. 1004, n. 2. 

« Id. ^ Id. « Id. » Id. '* Id. 

Id. An assault with intent to incite to an unnatural crime, though the 
indictment allege an indecent, but not public, exposure, is not an offence 
within these words, and, therefore, where a rule was made to pay the prose¬ 
cutor his expenses, the Court, on motion, set it aside. R. «.- , 8 A. ds 

E. 689 ; 3 N. & P. 627, S. C. 

** 7 WiE 4 & 1 Viet., c. 44, enacts, that “ where any pr(»ecutor or 
other person shall appear before any Court, on recognisance or subpoena, 
to prosecute or give evidence against any person upon any charge of 
having mdtavownd to conceal Oie hvrth of any chUdf every such Court is 
hereby authorised and empowered, whether any bill of indictment for such 
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the ages of ten and twelve;' taking or causing to be taken any 
unmarried girl under the age of sixteen years from her father, 
mother, or guardian; * committing any offence against the Act 
passed in 1849, to protect women from fraudulent practices for 
procuring their defilement;’ conspiring to charge any person 
with felony, or to indict him for felony; * conspiring to commit 
any felony;* and all misdemeanors under tlie Merchant Shipping 
Act, 1854,® or the Fraudulent Trustee Act of 1857.' 

§ 1134. The Acts which authorise the awarding of costs to 

charge shall or shall not be actually preferred, to order payment of the costs 
and expenses of the prosecutor and witnesses for the prosecution, together 
with a compensation for their trouble and loss of time, in the same manner 
as courts are now by law authorised and empowered to order the same in 
cases of prosecutions for felony.” 

* 14 (h 15 Viet,, c. 56, § 2, extends the power of allowing costs to cases 

where parties are indicted for “ unlawfully and carnally knowing and abusing 
any girl being above the age of ten years and under the ago of twelve years; 
unlawfully taking or causing to bo taken any unmarried girl, being under 
the age of sixteen years, out of the possession and against the will of her 
father or mother, or of any other person having the lawful cai-e or charge of 
her ; conspiring to charge any person with any felony, or to indict any person 
of any felony ; conspiring to commit any felony.” * ® Id. 

® 12 13 Viet., c. 70, enacts in § 2, that “where any prosecutor or 

other person shall appear before any Court on recognisance to prosecute or 
give evidence against anj' person charged with any offence against this Act, 
every such Court is hereby authorised and empowered, whether any bill of 
indictment for such^chargo shall or shall not be actually preferred, to order 
payment of the costs and expenses of the prosecutor and witnesses for the 
prosecution, in the same manner as courts are now by law authorised and 
empowered to order the same in cases of prosecutions for felony.” 

* 14 (k 16 Viet., c. 66, § 2, cited above, n. 1. * Id. 

® 17 & 18 Viet., c. 104, § 618, enacts, that “ every offence by this Act 
declared to bo a misdemeanor shall be punishable by fine or imprisonment, 
with or without hard labour ; and the Court before which such offence is 
tried may, in England, make the same allowances and order payment of the 
same costs and expenses, as if such misdemeanor had been enumerated in the 
Act passed in the seventh year of his late Majesty King George the Fourth, 
chapter sixty-four, or any other Act that may bo passed for the like purpose; 
and may in aiiy other part of her Majesty’s dominions make such allowances 
and order payment of such costs and expenses (if any) as are payable or 
allowable upon the trial of any misdemeanor under any existing Act or 
ordinance, or as may be payable or allowable under any Act or law for the 
time being in force therein.” ^ 20 21 Viet., c. 54, § 16. 
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prosecutors and witnesses in criminal trials, do not apply to cases 
where the indictment has been removed into the Court of Queen’s 
Bench by certiorari;' and no distinction appears to be recognised 
in this respect between a removal by the prosecutor and a removal 
by the defendant.* Where the Acts do apply, all extra expenses 
incurred in getting up a prosecution may be reimbursed, except 
the attendance of witnesses before the coroner.^ Thus, where 
a witness, in consequence of being taken ill during his attendance 
at the trial, was put to some extra charges, these have been 
awarded to him;* and the costs of an argument before the Court 
of Criminal Appeal have been allowed.' Expenses have also been 
allowed to the prosecutor and witnesses, though the prisoner did 
not reach the assize town till the grand jury had been discharged;* 
though the accused, who had not been apprehended, and was 
under no recognisance, did not appear to take his trial;' though 
the prisoner had been apprehended under a bench-warrant, and 
the prosecutor and witnesses were under no recognisances, and 
only one of them had been subpoenaed; * and though the accused 
was not forthcoming, having been, through some mistake, dis¬ 
charged by proclamation at a preceding sessions.* In this last 
case the witnesses had been bound over to appear, and a true bill 
had been actually found.*" 

§ 1134 a. In August, 1851, the Secretary of State for the Home 
Department was authorised to make regulations with respect to 

* R. V. Kelsey, 1 Dowl. 481 ; B. v. Bichards, 8 B. <b C. 420 : B. -o. 

Johnson, 1 Moo. C. C. 173; B, ». Jeyes, 3 A. E. 419, per Littledale, J. 
See ante, § 1131. • 

^ B. V. Treasurer of Exeter, 6 M. B. 167, per littledale, J., sed qu.; 
and stm 8 A. E. 590. 

* B. Lewen, 2 Lew. 0. 0. 161, per Lord Denman B. v. Bees, 6 0. <b 
P. 302, per Littledale, J.; B. v. Taylor, id. 301, per id. 

* In re Malli^on, 1 Low. C. C. 132, per Patteson, J.; Anon., id. 133, per 
Parke, J. 

® B. D. Cluderoy, 3 C. & Kir. 206 ; B. %. Lewis, 1 Dear. & Bell, 326; 
7 Cox, G. C. 406, S. C. See ante, p. 1003, n. 3. 

® Anon., 1 Lew. 0. 0. 128, per HuUock, B. • . 

^ Flannery’s case, 1 Lew. C. 0. 133, per Alderson, B.; Anon., id. 134, 
per Ghimey, B. 

® B. V. Butterwidk, 2 M. is Bob. 196, per Parke, B. 

* B. e. Robey, 5 0. 4c P. 662, per Taunton, J. • Id. 
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the amount of costs to be" allowed to prosecutors and witnesses in 
the criminal cases above stated; * but, in the ordinary spirit of 
official procrastination, the rules on the subject were not promul¬ 
gated till the 9th of February, 1858.” 

* 14 15 Viet., 0 . 56, §§ 4, 6, 6, repealing 7 Geo. 4, c. 64, § 26. 

® The rules are as follows :— 

« Whereas it is expedient to make regulations as to the rates and scales of 
payment according to which costs, expenses, and compensations shall be 
allowed and ordered to be paid under the Act of 7 Geo. IV., c. 64, and 
divers other Acts of Parliament authorising such pajonents to prosecutors 
and witnesses, and to persons attending courts in obedience to recognisances 
or subpoenas in the cases of criminal prosecutions, for their travelling expenses 
and trouble and loss of time incurred in attending such courts, and also to 
make regulations as to the rates and scales of payment according to which 
certificates may be granted by the examining magistrate or magistrates in 
respect of the travelling expenses of prosecutors, and witnesses for the pro¬ 
secution and other persons, of attending before such magistrate or magistrates, 
and of compensation for trouble and loss of time therein in the cases afore¬ 
said : And whereas to the end aforesaid it has become necessary to revoke 
divers regulations made under § 26 of the said Act hereinbefore recited; Now 
I, the Eight Honourable Sir George Grey, acting under and in pursuance of 
the Act of 14 & 15 Viet., c. 65, do revoke, annul, and make void, all rules 
and regulations made under the said 26th section of the said Act, whereby 
any costs, expenses, and compensations may be allowed or ordered to be 
paid to such prosecutors and witnesses, or other persons attending on recog¬ 
nisance or subpoena, for their travelling expenses, trouble, and loss of time 
in attending before such Courts or before such examining magistrate or 
magistrates, to a larger or greater amount than the allowances hereinafter 
authorised to be yade in that behalf: and I do make, constitute, and 
appoint the following rules and regulations to be observed by all Courts and 
magistrates, and the officers and clerks of such Courts and magistrates, and 
by all others whom it may concern, as to the rates^nd scales of payment of 
such costs, expenses, and compensation: and I do direct that the same shall 
take effect and be in force in all places whore the same may be capable of 
taking effect; that is to say— 

1. I do make, constitute and appoint the following rules and regulations 
as to the rates and scales of payment according to which such certificates 
may be granted, by such examining magistrate or magistrates in respect of 
the travelling expenses of prosecutors, and witnesses for the prosecution, of 
attending before such magistrate or magistrates, and of compensation for 
their trouble ^nd loss of time therein in the cases aforesaid, namely :— 

£ 8. d. 

There may be allowed to prosecutors or witnesses being members 
of the profession of the law or of medicine, if resident in the 
dty, borough, parish, town, or place where the examination is 
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§ 1136. Independent of the Home Cfffice Regulations,—which 


£ s, d. 


taken, or within a distance not exceeding two miles from such 
place, for their loss of time and trouble in attending to give 
professional evidence on such examination, but not otherwise, 
a sum, in the discretion of the magistrate or magistrates, for 

each attendance not to exceed. 

If such prosecutor or witness shall reside elsewhere, then a sura 
for the same not to exceed . ' . . , . . 

And for mileage, a sum not to exceed 3d. per mile each way. 

To prosecutors and witnesses, being constables attending the 
bench of magistrates where such examination is taken on any 
police duty, and to constables paid by salary, and attending 
from a distance not exceeding three miles, there shall be 
allowed .......... 

Unless the magistrate or magistrates shall certify that there 
were special reasons for making an allowance, and shall specify 
such reasons upon his or their certificate, and then a sum not 

to exceed for each flay.• 0 

To prosecutors and witnesses being constables paid by salary, and 
not attending the magistrate or bench of magistrates on any 
police duty, for their trouble in attending such examination, 
from a distance greater than three miles, and not exceeding 
seven miles from the place where the examination is taken, a 
sum not to exceed for each day ..... 

To the same if attending from a distance greater than seven miles 
firom the place where the examination is taken, a sum not to 

exceed for each day.0 

To prosecutors and witnesses being constables paid by salary, if 
necessarily detained all night for the purposes of the |pramma- 
tion, a sum for the night, not to exceed .... 

The said allowances to prosecutors and witnesses being 
constables paid by salary, are to be conditional, upon the 
* same being applicable for their personal benefit. 

To prosecutors and witnesses beuig constables necessavily traveUiBg 
to the place of examination in discharge of any police duty, 

there shall bo allowed for mileage. 

Unless the examining magistrate or magistrates shall certify 
that there were special reasons for making an allowance, 
and shall specify the same upon their certificates, and* 
then the same as other constables. 

To prosecutors and witnesses being constables not attending the 
place of examination in discharge of a poUco duty, and entitled 
to be conveyed under 7 dr 8 Viet., c. 86, § 12, and able to 
travel by railway, there shall be allowed mileage as foIlowB :— 

To superintendents, inspectors, serjeants, and constables, 

3t 


0 10 6 


110 


Nil. 


1 0 


0 10 


1 6 


0 2 0 


NU. 






1010 COSTS OF PROSECUTORS AND WITNESSES. [PART HI. 

are cited below, and wliicli, it must be admitted, are more remark- 

, £ a. il. 

tho lowest amount per mile authorised by Act of Parlia¬ 
ment for their conveyance, and no larger sum ; 

To prosecutors and witnesses being constables able but not 
so entitled to travel, and not attending the place of 
examination on any police duty, there shall be allowed 
for mileage railway faro the same as to ordinary wit¬ 
nesses ; 

To prosecutors and witnesses being constables not able to 
travel by railway, and not attending the magistrate or 
magistrates on any police duty, for every mile beyond 
four miles each way they shall travel to reach tho place 
of examination, a sum not to exceed each way, 2d.; 

To prosecutors and witnesses being constables, able par¬ 
tially to travel by railway, for every mile after the first 
four miles each way, in reaching such means of convey¬ 
ance, a sum not to exceed 2d., and railway fare as other 
constables. 

To prosecutors and roitnesses not hereinbefore provided for, 
resident in the city, borough, parish, town, or place where the . 
examination is taken, or within a distance not exceeding two 
miles from such place, for their trouble and loss of time in so 
attending, there shall be allowed a sum for each day not to 
exceed . . . . . . . . . .010 

If resident elsewhere and beyond tho distance of two miles, or if 
such prosecutors or witnesses shall be necessarily detained from 
home, for tho purpose of the examination, more than four 
hours, a sum, at tho like discretion, not to exceed . .016 

If they shall be i^ceasarily detained from home more than six 

hours, then arsutn, at the like discretion, not to exceed .026 
When he.or they shall reside at such a distance from the place 
of examination as to render it necessary that he or they shall 
sleep from home, then, at the like discretion, a sum for the * 

night not to exceed - . . . . . . .026 

There may be allowed for mileage as follows :— 

If the prosecutor or witness reside at a greater distance 
than two miles from the place of examination, and the 
whyle or any portion of the journey can be performed by 
* railway, second-class farfi for such whole or portion of the 
journey, as the case may bo, and for a journey, or part of 
a journey, performed otherwise than by railway, a sum 
not to exceed per mile each way . . . .003 

In pursuance of the power in me vested, I do make the following rules and 
regulations as to the rates and scales of payment of costs, expenses, and com¬ 
pensations to be allowed, or ordered to bo paid, under the said Act of 7 Goo. 
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able for their elaborate minuteness than for their liberality or 

4, c. 64, and other the Acts of Parliament aforesaid, to prosecutor^ and 
witnesses attending courts of assize, oyer and terminer, gaol delivery, general 
session of the peace, or any other courts having power to allow such costs, 
expenses, and compensations to prosecutors and witnesses, and persons 
attending such courts, in obedience to any recognisance or subpoena in na.HAi| 
of criminal prosecutions, for their trouble, loss of time, and travelling 
expenses in so attending. 

For the purposes aforesaid I do make, constitute and appoint the following 
rules and regulations ; that is to say, there may be allowed ;— 

d. 

To prosecutors and witnesses being members of the profession of 
the law or of medicine, attending to give professional evidence, 
but not otherwise, for their trouble, expenses, and loss of time, 
for each day they shall necessarily attend the court to give 
professional evidance, a sum not to exceed . . . .110 

For each night, the some as ordinary witnesses, and for mileage a 

sum not to exceed, f>er mile each way . , .003 

To prosecutors and witnesses, being constables and paid by salary, 
if resident in the city, borough, town or place where such court 
is held, or within a distance not exceeding two miles of such 
place, a sum, in the discretion of the Court, not to exceed for 
each day . . . . . . . . .010 

If resident elsewhere, and if they shall attend from a greater 
distance than two miles, a sum, in the discretion of the Court, 
for each day not to exceed . . . . . ,016 

To the same, if they shall be necessarily detained all night for the 
purposes of the prosecution, a further sum for the night not to 
exceed . . . . . . . . . .020 

If such prosecutors and witnesses shall be chief coifttables 
or superintendents attending from a distance greater than 
three miles, and they shall be necessarily detained all 
night for the purposes of the prosecution, instead of the 
* foregoing allowances there may be allowed to them the 
same as ordinary witnesses. 

The said allowances to prosecutors and witnesses, bemg 
constables paid by salary, are to be conditional on the 
same being applicable to their personal benefit. , 

To prosecutors and witnesses, being constables who shall be en¬ 
titled to be conveyed under the 7 8 Yiot., c. 85, § 12, and 

able to travel by railway, there may be allowed for mileage 
as follows :— 

To superintendents, inspectors, se^eants, and police con¬ 
stables, the lowest amount per mile authorised by Act of 
Parliament for their conveyance, and no larger sum ; 

To prosecutors and witnesses, being constables not so entitled 

3t2 
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enlightened policy,—in some grave cases of felony,’ as, for instance, 

' 14 & 15 Viet., c. 65, § t, provides that nothing in this Act or in any 
regulations under this Act, shall interfere with or affect the power of any 
Court to order payment to any person who may appear to such Court to have 
shown extraordinary courage, diligence, or exertion, in, or towards any such 
apprehension as hereinbefore mentioned, of such sum as such Court shall think 
reasonable, and adjudge to be X)aid, in respect of such extraordinary courage, 
diligence, or exertion.” 

£ d. 

to travel, there may be allowed railway faro the same as 
to ordinary witnesse.s ; 

To the same if paid by salary, and where they are not able 
to travel by railway, for every mile beyond four miles 
each way they shall travel to and return from the court 
where the prosecution takes place, a sum not to exceed 2d. 

To the same if paid by salary, when able ixirtially travel 
by railway, for every mile after the first four miles each 
way in reaching such means of conveyance, a turn not to 
exceed 2d., and railway fare as other constables. 

To prosecutors and vntne^ses not hereinbefore provided for, there 
may be allowed, for their expenses, trouble, and loss of time 
in attending the court ■where the prosecution takes place, per 
day, a sum not to exceed . . . . . . 0 3 6 

To the same, if entitled to mileage, for each night they may bo • 
necessarily detained from home for the purposes of the prose¬ 
cution at any assizes, session of goal delivery, or session of oyer 
and terminer, a sum not to exceed . . . . . 0 2 6 

To the same for each night they may necessarily be detained from 
home for the purposes of the prosecution at the session of the 
peace . . . . . . . 020 

To the same for mileage there may be allowed as follows :— 

If resident more than two miles from the court whore the 
prosecution takes place, if the whole or any portion of 
the jouniey can be performed by railway, second-class 
fare for such whole or portion of the journey, as the case 
may be, and for a journey or part of a journey performed 
otherwise than by railway, per milo, each way, a sum 
not to exceed . . . . . . . 0 0 3 

In computing the amount to be allowed for miloiige under any of the 
regulations heroin contained, 1 do direct that no greater allowance be 
made than at the rate of 3d. per mile each way by the nearest available 
route, 

1 also direct that no i)rosccutor or witness allowed for mileage under any 
of the regulations herein contained, shall be allowed for loss of titn a 
occasioned by his or her omission to avail himself or herself of a public 
conveyance, if available. 
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where persons are charged, either as principals or as accessories 

I further direct that no prosecutor or witness be allowed, under any of 
the regulations aforesaid, for his attendance, loss of time, trouble, or expenses, 
in more than one case on the same day. 

I further direct that no constable paid by salary be allowed for railway- 
fare not actually paid. 

EXCEPTIONS. 

I do authorise payment to the officer of a gaol whose duties require his 
attendance in the court where the prosecution takes place, for giving 
evidence on a former conviction, a sum not to exceed 3a. 6d. 

I do make the following regulations as to the compensation to bo allowed 
in the cases of prisoners brought by writ of habeas corpus, or other lawful 
process, to give evidence for the prosecution. 

To govemoi's and officers of gaols, in whose custody the prisoner is brought 
as follows:— 

£ d. 

To a governor, for his loss of time, trouble and expenses, in 
bringing up such {>risouer, for each day he may attend, the 
sum of . . . . . . . . . * 0 12 0 

To other officers, for the same, the sura of . . . .060 

And for mileage, a sum, in the discretion of the Court, not to 

exceed per mile each way . . . . . .010 

Provided always, that the above allowances shall not bo made to any 
gaoler or officer charged with the custody of prisoners for trial, at the place 
where such prisoner shall bo required to give evidence, in respect of the time 
such gaoler or officer sliall, by virtue of his office, be required to be there 
present. 

I authorise the following payments to be made to attorneys for the pro¬ 
secution, giving evidence; over and above the allowances so made to them as 
attorneys:— * £ s. d. 

Such attorneys may be allowed a sum not exceeding . .068 

if, in the opinion of the proper officer of the court, such evidence 
was necessary, and saved the attendance of another witness. 

And whereas it may become necessary, in certain cases, that sekntijie 
persons, unacquainted with the facts to be given in evidence upon the prose¬ 
cution, may be required to attend as witnesses, in order to state their 
opinion on matters of science in issue on such prosecutions, and it is reason¬ 
able ill such cases that the foregoing rates of allowance should be departed- 
from, I hereby diract that the allowanoea to be made to such persons shall 
be subject to the decision of the Court before whom such persona may be 
examined, which noay direct such allowances as to such Court may appear 
reasonable. 

Whenever an interpreter shall be employed to interpret, on the part of the 
prosecution, it shall be competent for the Court before whom such interpreters 
shall be so employed to make him such allowances as to such Court shall seem 
reasonable ; provided always that this regulation is not to interfere with 
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before the fact, with any of the following crimes:—viz.: murder;' 


any regulations in force, where such now exist, for the remuneration of 
interpreters. 

In case of the illness or inability of any prosecutor or witness to travel 
without some special means of conveyance, it shall be lawful for the Court 
to depart from the foregoing rates of allowances, and to make such other 
allowances as the justice of the case shall require. 

Under the circumstances heroin specified under the head of exceptions, I 
authorise a departure from the rules and regulations herein contained, as 
well by the examining magistrate or magistrates as by the courts herein 
mentioned, except only in the case of an attorney for the prosecution giving 
evidence: provided always that whenever any allowances, hereinbefore 
authorised under the head of exceptions, shall have been made, the circum¬ 
stances under which the general rate of allowances shall be departed from 
shall in all cases be fully specified by the jnoper officer of tho court, or 
magistrate, upon the document by which such allowances shall bo authorised. 
And, lastly, I do order that, notwithstanding anything herein contained, all 
lawful rules and regulations heretofore made and in force, under or by 
reason whereof allowances to a less amount than those hereby authorised are 
now payable in the cases hereinbefore provided for, shiill be and remain in 
as full force and effect as if this order had not been made, and shall continue 
to apply to the persons and the circumstances t|jcreby provided for, although 
such persons and circumstances may be comprehended within the terms 
hereof, and that the said rules and regulations shall so far remain unaffected 
by this order, and that nothing herein contained shall have the effect of 
increasing the amount of any rates or allowances which may be lawfully 
made under such rules and regulations ; it being tho tnie intent and meaning 
hereof that such rules and regulations shall bo and remain tmaltered, 
further or otherwise than in the reduction of allowances to prosecutors and 
witnesse.s where tho rates thereof shall be in excess of those herein 
contained. 

Given-under my hand at Whitehall, the 9th of February, 1858. 

(Signed) G. Grey.” 

' 7 Geo. '4, 64, § 28, enacts, that “ where any person shall appear to 
any court of oyer and terminer, gaol delivery, superior criminal court of a 
county palatine, or court of great sessions, to have been active in or towards 
the apprehension of any person charged with murder, or mth feloniously and 
maliciously shooting at, or attempting to discharge any kind of loaded fire-arms 
at, any other person, or with stubbing, cutting, or poisoning, or with adminis¬ 
tering anything to procure the miscarrmge of any woman, or with rape, or with 
felonious housebreaking, or wUh robbery on the jicrson, or with arson, or with 
horsestealing, bullodcstealing or sheep-stealing, or with being accessory before the 
fact to any of the offerees aforesaid, or with receiving any stolen property know¬ 
ing the same to have been stolen, every such Court is hereby authorised and 
empowered, in any of the cases aforesaid, to order the sheriff of the county 
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attempting to murder; * stabbing, cutting, or poisoning; * sboot- 
ing at any one, or attempting to discharge loaded fire arms 
at him ; * administering anything to a woman to procure her 
miscarriage; * rape; * housebreahing; * robbery;' arson; ® horse 
stealing,” bullock stealing, or sheep stealing; and receiving 
stolen property knowing it to have been stolen;"—the Courts, 

iu which the offence shall have been committed, to pay to the person or per¬ 
sons who shall appear to the Court to have been active iu or towards the 
apprehension of any person charged with any of the said offences, such sum 
or sums of money as to the Court shall seem reasonable and sufficient to 
compensate such person or persons for his, her, or their expenses, exertions, 
and loss of time, in or towards such apprehension ; and where any person 
shall appear to imy court of sessions of tlte peace to have been active in or 
towards the apprehension of any party, charged with receiting stolen property 
knowing the same to have been stolen, such Court shall have the power to 
order compensation to such person in the same manner as the other Courts 
hereinbefore mentioned: Provided always, that nothing herein contained shall 
prevent any of the said Courts from also allowing to any sucl! persons, if 
prosecutors or witneases, such costa, expenses, and compensation, as courts 
are by this Act empowered to allow to prosecutors and witnesses respectively.” 
§29 provides that the sheriff shall pay the amount awarded, and shall be 
repaid by her Majesty’s treasury; and § 30 enacts, that if any man shall be 
killed in endeavouiing to apprehend any person charged with any of the 
offences mentioned in § 28, the Court may order the sheriff’ to pay to his widow, 
child, father or mother, such sum as in its discretion shall seem meet. 

' Tliis offence, though not mentioned iu the statute, has been held to be 
within the spirit of the enactment, and extra expenses incurred in appre¬ 
hending a prisoner, who was charged with attempting to murder by suffoca¬ 
tion, have been allowpd, E. v. Durkin, 2 Lew. C. C. 163, per Pattoson, J. 

* 7 Geo. 4, c. 64, § 28, cited ante, p, 1014, n. 1. ® Id. 

^ Id. Id. 

* Id, This term, it seems, does not include the crime of sacrilege, E. v. 
Eobinson, 1 Lew. C. C. 129, per Hullock, Bolland, and Parke, Bs. 

? Id. ' Id. 

* This word describes a doss of offences, and includes the crime of stealing 
cows, heifers, &c., E v. Gillbrass, 7 C. P. 444. 

7 Geo. 4, c. 64, § 28, cited ante, p. 1014, n. 1. 

" Id. See also 6 Goo. 4, c. 84, § 22, which provides, that “ whoever 
shall discover and prosecute to conviction*any offender” being unduly at 
large within the kingdom, before the expiration of his sentence of trans¬ 
portation or banishment, ** shall be entitled to a reward of 201!. for every 
such offender so convicted ; ” and, though no provision is made in the Act 
for the mode of recovering the reward, the judges have held that the pre¬ 
siding judge at the trial has power to make an order for its payment on the 
county treasurer. E. v. Emmons, 2 M. & Eob. 279 ; E. v: Ambury, 6 Cbx, 
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whether of oyer and terminer and gaol delivery, or of sessions 
of the peace,' are empowered to order that any persons who 
have ^been especially active in apprehending the oifenders, shall 
be paid some additional remuneration for their expenses,* 
exertions,* and loss of time. The recent Act of 18 & 19 
Viet., c. 136, which empowers justices in petty sessions to dis¬ 
pose of petty larcenies in a summary way, provides in § 14 that, 
subject to the Home Office regulations, such justices may, if they 
think fit, order payment of the expenses of the prosecutors and 
witnesses. 

§ 1136. In all criminal cases, the prisoner is entitled, both in 
this country and in America, to have compulsory process for 
obtaining witnesses in his favour;' but, to the disgrace of our 
penal laws it must be stated, that no provision has yet been made 
for reimbursing such witnesses their reasonable expenses, how¬ 
ever necessary their attendance may be at the trial, in order to 

Cr. Cas. 79, per Williams, J. See the-Irish Acta of 6 & 7 Will. 4, c. 116, 
§§ 106, 107 ; and 7 & 8 Viet., c. 106; §§ 41, 42. 

* 14 & 16 Viet., c. 56, § 8, enacts, that “ when any person appears to 
any court of sessions of the peace to have been active in or towards the 
apprehension of any pirty charged with any of the offences in the said enact¬ 
ment mentioned,” (that is, in § 28 of 7 Geo, 4, c. 64), which such sessions 
may have power to try, such court of sessions shall have power to order 
compensation to be paid to such person in the same manner as the other 
courts in the said enactment mentioned ; provided that such compensation 
to any one person shall.not exceed the sum of five pounds, and that every 
order for payment to any person of such compensation be made out and 
delivered by the proper officer of the court unto such person without fee or 
payment for the same.” 

® The judge has no power, as it seems, to order the payment of expenses 
incurred in apprehending a prisoner out of England, R. v. Barrett, 6 Cox, 
C, 0. 78, per Williams,' J. The Secretary of State must, in such case, be 
memorialised ; id. > 

* Under this word, a gratuity may be awarded to a prosecutor for his 
courage in apprehending the pHsoner, R. v. Womersly, 2 Lew. 0. C. 162, 
per Parke, B.; though he has not been put to any expense, R. v. Barnes, 
7 C. & P. 166. If the facts do not appear in evidence, the judge will 
require them to be laid before him on affidavit, R. v. Jones, id. 167, per 
Park, J. 

< 2 Hawk. P. C. c. 46, §§ 170, 172; 2 Ph. Ev. 378; 2 Russ. 0. M. 
947; Const. U. Amendm. Art. 6. 



CHAP. I.] 


WITNESSES FROM SCOTLAND OB IRELAND. 


1017 


establish the innocence of the accused.* The nearest approach to 
justice which is at present vouchsafed to prisoners, only extends 
thus far; that if the constable, as is generally the case, has taken 
possession of the property found on their persons, the Court, on 
application, will, for the purposes of their defence, order to be 
restored to them that portion of it which is not required as 
an instrument of proof at the trial, or which does not fairly 
appear to be the produce of the crime with which they stand 
charged.' 

§ 1137. As writs of subpoena have no force, at common law, 
beyond the jurisdictional limits of the court from which they 
issue, it is obvious that, in order to secure the due administration 
of justice, additional powers were required to compel the attend¬ 
ance of witnesses resident in one part of the United Kingdom at 
a trial in another part. The aid of the Legislature was therefore 
invoked in the year 1805, and an Act * was passed supplying a 
partial remedy for the evil, that is, a remedy which only extended 
to criminal prosecutions. This statute provides in substance, 
■that the service of a subpoena or other process upon any person 
in one part of the United Kingdom, requiring his appearance to 
give evidence in any criminal prosecution in another part, shall 
be as effectual as if the process had been sewed in that part 
where tlie witness is required to appear. If the person served 
'does not appear, the Court out of which the process issued may, 
upon proof of servj.ee, transmit a certificate of the default, under 
the seal of the Court, or under the hand of one of the judges, to 
the Court of Queen’s Bench in England or Ireland, or to the* 
Court of Justiciary in Scotland, according as the ^rit may have 
been served in one or other of these parts of the kingdom; and 
such Courts respectively, on proof that a reasonable sura was 
tendered to the witness for his expenses, may punish him for his 
default, in like manner as if he had i^efused to appear in obedience 
to process issuing out of these respective courts. 

‘ R. V. Barnett, 30. <fc P. 600 ; R. «. Jones, 6 id. 343 ; R. i>. O’Donnell, 
7 id. 138 ; R. v. Kinsey, id. 447 ; R. v. Burgiss, id. 488 ; R. v. Rooney, 
id. 616; R. v. Fro.<»t, 9 id. 131. 

* 45 Geo. 3, c. 92, §§ 3, 4. . 
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§ 1138. Matters remained in this state for nearly half a century, 
when Parliament again interposed, and a further instalment of 
legal reform was embodied in the Act of 17 & 18 Viet., c. 34. 
This statute enacts as follows:—“ I. If in any action or suit 
now or at any time hereafter depending in any of her Majesty’s 
Superior Courts of Common Law at Westminster or Dublin, or 
the Court of Session or Exchequer in Scotland, it shall appear 
to the Court in which such action is pending, or if such Court is 
not sitting, to any judge of any of the said courts respectively, 
that it is proper to compel the personal attendance at any trial of 
any witness, who may not be within the jurisdiction of the Court 
in which such action is pending, it shall be lawful for such Court 
or judge, if in his or tlieir discretion it shall so seem fit, to order 
tliat a writ called a writ of subpccua ad testificandum, or of 
subpoena duces tecum, or warrant of citation, shall issue in special 
form commanding such witness to attend such trial wherever he 
shall be within the United Kingdom, and the service of any such 
writ or process in any part of the United Kingdom shall be as valid 
and effectual to all intents and purposes as if tlie same had been 
served within the jurisdiction of the Court from which it issues. 
II. Every such writ shall ha^ at foot thereof a statement or 
notice that the same is issued by the special order of the Court or 
Judge, as the case may be; and no such writ shall issue without 
such special order. III. In case any person so served shall not 
appear according to the exigency of such writ or process, it shall 
be lawful for the Court out of wdiich the sanys issued, upon proof 
made of the service thereof, and of such default, to the satisfaction 
of the said Court, to transmit a certificate of such default, under 
the seal of the same Court, or under the hand of one of the judges 
or justices of the same, to any of her Majesty’s Superior Courts 
of Common Law at Westminster, in case such service was had in 
England, or in case such service was had in Scotland, to tlie Court 
of Session or Exchequer al^ Edinburgh, or in case such service 
was had in Ireland, to any of her Majesty’s Superior Courts of 
Common Lrav at Dublin; and the Court to which such certificate 
is so sent, shall and may thereupon proceed against and punish 
the person so having made default, in like manner as they might 
have done if such person had neglected or refused to appear in 
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obedience to a writ of subpoena or other process issued out of 
such last-mentioned Court. IV. None of the said Courts shall in 
any case proceed against or punish any person, for having made 
default by not appearing to give evidence in obedience to any 
writ of subpoena or other process issued under the powers given 
by this Act, unless it shall be made to appear to such Court, that 
a reasonable and sufficient sum of money to defray the expenses 
of coming and attending to give evidence, and of returning from 
giving such evidence, had been tendered to such person at the 
time when such writ of subpoena or process was served upon such 
person. V. Nothing herein contained shall alter or affect the 
power of any of such Courts to issue a commission for the 
examination of witnesses out of their jurisdiction, in any case in 
which, notwithstanding this Act, they shall think fit to issue such 
commission. VI. Nothing herein contained shall alter or affect 

the admissibility of any evidence at any trial, where such evidence 

■ 

is now by law receivable, on the ground of any witness being 
beyond the jurisdiction of the Court, but the admissibility of all 
such evidence shall be determined as if this Act had not passed.” 

§ 1139. It would be difficult tdifind a satisfactory reason for not 
conferring the salutary powers just cited on the Courts of Equity, 
the Judicial Committee of the Privy Council, the Court of Pro¬ 
bate,* the Court of Admiralty, the Bankruptcy Court, the Insol¬ 
vent Debtors’ Court, and the Ecclesiastical Courts.* All these 
tribunals are now authorised to examine witnesses viva voce, if 
they Blink fit,* and the matters over which they respectively have 
cognisance are often quite as important as those that are litigated* 
before the Superior Courts of Common Law. Ip, the United 
States, Courts sitting in any district are empowered by statute to 

* Similar, powers are granted to the Court for Divorce and Matrimonial 
Causes, see post, § 11G3 b. 

* In the counties bordering on Scotlarifl, the want of such a power as is 
stated in the text, is much felt in the County Courts. 

See, as to Courts of Equity, 16 & 16 Viet., c. 86, § 39; as to the 
Judicial Committee of the Privy Council, 3 <fc 4 Will. 4, o, 41, § 7 ; as to 
the Court of Probate, 20 & 21 Viet., c. 77, §§ 24, 31 ; as to the Court of 
Ad mir alty, 3 & 4 Vict., c. 66, § 7 ; and as to the Eccleriastical Courts, 17 
iSe 18 Viet., c. 47. 
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send subpoenas for witnesses into any other district, provided that, 
in civil causes, the witness do not live at a greater distance than 
one hundred miles from the place of trial.' 

§ 1140. Another manifest improvement in the administration of 
justice which is much called for, is to empower all inferior courts 
of record to issue subpoenas into any part of England. At 
present, such Courts, though authprised to issue subpoenas, can 
only in general* do so within their own jurisdiction. Subpoenas, 
therefore, which are granted by the clerk of assize or clerk of the 
peace are not compulsory except within a single county or other 
more limited district; and the consequence is, that if a necessary 
but unwilling witness happens to live, as he often does, beyond 
these limits, application must be made, at the cost of much time 
and trouble, to the Grown Office, wdience subpoenas may issue 
to any place within the jurisdiction of the Court of Queen’s 
Bench.® 

§ 1141.* If a witness, having been duly served with a subpoena, 
wilfully neglects to appear, he is guilty of contempt of Court, and 
may be proceeded against by (Machment. In order to render a 
witness liable to this summary proceeding, it is requisite to show 
distinctly, though by any species of proof, that, on the cause 
being called on for trial, he was wilfully absent under such cir¬ 
cumstances, that, had the trial proceeded, he would not have been 
forthcoming when required to give evidence. The jury need not 
be sworn; and it is ■ no longer necessary even that the witness 
should be called’ upon his subpoena before withdrawing the record. 
This last form is, indeed, usually followed, and the practice is 
convenient, as furnishing satisfactory and cheap evidence of the 
absence of the witness. Still, it is not essential; and in some 
cases, as if the witness had left England two days before the 
trial, it would be merely an i/ile ceremony.® 

' Stat. 1793, ch. 66 [22], § 6 ; 1 L. L., U. S., p. 312, Story’s ed. 

* See post, § 1177, as to the County Courts. • 

3 Comer’s Or. Pr. 256, 267; Crown Cir. Comp. 9, 21. See post, § 1144. 

■* Gr. Ev., § 319, in some part. 

® Lament i>. Crook, 6 M. & W. 615 ; Barrow i>. Humphreys, 3 B. (tr A. 



CHAP. I.] 


ATTACHMENT FOB DISOBEYING SUBP(ENA. 


1021 


§ 1142.' As an attachment for conteftipt does not proceed upon 
the ground of any damage sustained by an individual, but is 
instituted to vindicate the dignity of the Court,* the case must be 
perfectly clear, to justify the exercise of this extraordinary’juris¬ 
diction.* The motion for an attachment should therefore be 
brought forward as soon as possible,^ and the party applying 
must show by affidavit that a copy of the subpoena was seasonably 
and personally served on the witness,* that at the time of such 
service the original writ was shown to him,* that his fees, if he 
were entitled to them, were paid or tendered,' or the tender 
expressly waived,® and, in short, that everything has been done 
which was necessary to secure his attendance.® It must also 
appear from the affidavits, that the absence of the witness was an 
intentional defiance of the process of the Court;but if this be 
clearly shown, the witness, as it seems, cannot justify his conduct 
by proving that his evidence was immaterial." 

§ 1143. 1’he fact, however, of immateriality is sometimes 

698 ; Dixon v. Lee, 1 0. M. & R. 645 ; Mullett v. Hunt, 1 Cr. & M. 762 ; 
Goff V. Mills, 2 Dowl. & L, 23, per Wightman, J. These cases overrule 
Malcolm v. Ray, 3 Mooro, 222, and nlaud v. Swafford, Pea. R. 60 ; and 
resolve the doubt expressed in R. «. Stretch, 4 Dowl. 30 ; 3 A. & E. 603, S. C. 

’ Gr. Ev., § 319, in part. 

® Barrow v. Humphreys, 3 B. A. 600, per Best, J. 

* Horne v. Smith, 6 Taunt. 10, 11; Garden v. Cresswell, 2 M. <fe W. 
319 ; Schalos v. Hilton, 10 M. & W. 16 ; 2 Dowl. N. S. 229, S. 0. ; R. 
V. Lord J. Russell, 7 Dowl. 693. 

* R. «. Stretch, 4 DowL 30 ; 3 A. & E. 603, S. 0. 

* Ante, §§ 1123, 1124. 

® Garden v. Cresswell, 2 M. & W. 319 ; 6 Dowl. 461, S. C. ; Jacob v. 
Hungate, 3 Dowl. 466 ; R. v. Sloman, 1 Dowl. 618 ; Smith v. Truscott, 
1 Dowl. <fc L. 630 ; 6 M. & Gr. 267, S. 0. ; Marshall v. The York, New- 
^castlo & Berwick Rail. Co., 11 Com. B. 398. 

^ Ante, §■ 1126 ; Connor t).-, Ir. Cir. R. 610, per Pennefather, B. 

** Goff V. Mills, 2 Dowl. & L. 23, per Wightmau, J. 

® 2 Ph. Ev. 377; Garden v. Cresswell, iM. & W. 319; 6 Dowl. 461, S. C. 

’* Scholes V. Hilton, 10 M. «fe W. 16 ; 2 Dowl. N. S. 229, S. C. ; Nether- 
wood V. Wilkinson, 17 Com. B. 226. 

" Chapman v. Davis, 3 M. 4; Gr. 609, 611, 612 ; 4 Scott, N. R. 319 ; 
1 Dowl. N. S. 239, S. C. ; Scholos v. Hilton, 10 M. & W. 16 ; 2 Dowl. 
N. S. 230, S. C. These cases appear to overrule Tinley ». Porter, 6 Dowl. 
744, and Taylor v. Williams, 4 M. & F. 69. 
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important, as tending to’negative the existence of wilful mis¬ 
conduct. Thus, the Court refused to grant an attachment against 
Lord Brougham, when it was evident, from the notes of the judge 
who tried the cause, that his presence at the trial would not have 
served the complainant; ‘ and they properly observed, that they 
would not allow the process of the Court to be used for purposes 
of needless vexation. So, in the case of Lord John Bussell and 
IVIr. Fox Maule, who had disobeyed writs of subpoena duces 
tecum, the Court, in discharging the rule for an attachment, relied 
on the fact that the documents, if produced, would not have been 
admissible.^ In*B. v. Sloman, the rule for an attachment was 
refused, the witness having had reasonable ground for believing 
that he would not be wanted at the trial.® On the other hand, it 
must be remembered that the duty of attending a court of justice 
in pursuance of a subpoena is paramount to the duty of obedience 
to the commands of any master, however stringent and express 
those commands may be ; ’ and on this ground, an attach¬ 
ment has issued against an attorney, who, being served with a 
subpoena to attend a trial on the following day, went in the 
morning to a board of guardians to discharge his duty as clerk, 
and found on his return that the cause had been unexpectedly 
called on in his absence. The Court held that he had no right 
to speculate on the chance of being in time.’ Of course, if the 
witness be too ill to attend,® or if leave of absence has been given 
him by the attorney of the party requiring his attendance,® no 
attachment will lie; and, on ordinary principles of justice, it would 
seem that if in a criminal case, where no fees were tendered, a 
> witness from real poverty should be unable to obey the summons, 
he would not be guilty of contempt.® 

§ 1144. Although the Court of Queen’s Bench will grant an . 
attachment against a witness for disobeying a Crown Office 

' Dicas V. Lawson, 1 C. M. & B. 934. 

* r Dow]. 693. ® 1 Dowl. 618. 

’ Goflf V. Mills, 2 Dowl. & L. 23, 28, per Wightnaan, J. 

^ Jackson v. Seager, 2 Dowl. & L. 13, per Wightman, J. 

• In re Jacobs, 1 Har. & W. 123. See Scholes v, Hilton, 10 M. & W. 16. 

' Fanrah p. Koat, 6 DowL 470. * 2 Ph. Ev. 383. 
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subpoena to give evidence in an inferior court,' provided that 
distinct proof be given by affidavit that the inferior court had 
jurisdiction to examine the witness,* it has no power, either at 
common law, or by virtue of the Act of 45 Geo. 3, c. 03,* to inter¬ 
fere, unless the writ has issued from the Crown Office; ^ and, 
consequently, in all those cases where the process is granted by 
the clerk of assize, or clerk of the peace, and the witness disobeys 
the summons, the inferior court is driven to proceed against him, 
either by the doubtful and arbitrary course of fining him in his 
absence for the contempt,’ or by the tedious, and therefore 
useless, process of indictment. It may be said, that those who 
wish to have the attendance of witnesses enforced by the authority 
of tlie Court of Queen’s Bench may always effect this purpose by 
obtaining a subpoena from the Crown Office; but in remote 
counties this course is highly inconvenient, as it occasions a 
considerable loss of time, and, if a town agent be employed, a 
needless additional expense. A much more simple and effectual 
method might be adopted, if the Legislature would enact, that 
every inferior court should, like the Crown Office, have the power 
of issuing subpoenas for witnesses, in whatever part of the country 
they might reside, and that the Court of Queen’s Bench should 
enforce obedience to such subpoenas by the ordinary process of 
attachment.* The wholesome dread of this proceeding would, on 
the one hand, render it seldom necessary to have recourse to it ; 
and the necessity for paying the expenses of the witnesses would 
on the other, render parties unwilling to summon persons whose 
presence was not materially requisite. It is only reasonable and 
just, that every Court, having power definitively to hear and 
determine any suit, should be enabj^d, without being driven to 
a circuitous mode of proceeding, to call for all adequate proofs of 
the facts in controversy, and, to that end, to summon and compel 
the attendance of witnesses. 

* R. V. Ring, 8 T. R. 586; R. v. GreenWay, 7 Q. B. 126. 

* R. «. Vickery, 12 Q. B. 478. * As to which Act, see ante, § 1137. 

* R V. Brownell, 1 A. ih E. 698. 

* See R V. Cfiement, 4 B. & A. 218. In that case the fine was imposed 
by one of the superior judges. Qu. whether the justices at sessions could 
safely exercise the like power. 

® Ante, § 1140. 
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, § 1145. Though a flagrant case of palpable contempt be shown, 
such as an express and positive refusal to attend, the Court will 
not grant an attachment in the first instance; but the uniform 
practice which now prevails is to apply for a rule to show cause.' 
It is hardly necessary to add, that if a witness duly served, and 
having his expenses paid, refuses in court to be sworn or to testify, 
he is guilty of contempt, and may, as in all cases of contempt) be 
punished by fine and imprisonment, at the discretion of the Court." 

§ 1146. Besides the mode of proceeding by attachment, the 
party injured in a civil suit by the non-attendance of a witness has 
his remedy either by action of debt under the statute 5 Eliz. c. 9,® 
or by action on the case for damages at common law. Recourse 
is seldom had to the action of debt, because, although the party 
aggrieved may recover in this form of action the penalty of lOZ., 
in addition to what the Court might assess as a satisfaction in 
damages, yet this assessment must bo made, not by tlie jury or 
judge at Nisi Prius, but b}' the Court out of which the process 
issued; and, tliis being an inconvenient course, it is more 
advisable to rely on the remedy by attachment, where if the 
witness redeems his offence by making satisfaction to the party, 
the Court will generally remit the punishment/ 

§ 1147. The action on the case for damages is more frequent, 
and to support tliis action it is not necessary, any more than in 
proceeding by attachment,' to show that the jury were sworn, or 
that the witness wfis called upon his subpoena;* neither is it 
requisite that the declaration should contain a direct and positive 
averment that the party l^d a good cause of action or a good 
defence, but it will suffice to state and prove, that the witness was 
material, that the trial could not safely proceed without him, and 
that, in point of fact, the party has sustained some damage by the 

* Reg. Gen. H. T. 1853, r.‘ 168. “Rules for attachment shall be 
absolute in the first instance in the two following cases only ; riz. 1, for non¬ 
payment of costs on a Master’s allocatur; 2, against a sheriff for not obeying 
a rule to return a writ or to brmg in the body.” IE. At B. app. xxviii. 

® 4 Bl. Com. 284—288. ® As to which Act, see ante, § 1126. 

* Pearson v. Isles, 2 Dong. 656, 660, 661, per Lord Mansfield. 

* Lamont v. Crook, 6 M. «k W. 616. See ante, § 1141. 
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absence of the witness.' It is true, that if only one mue has been 
joined in a suit, the plaintiff cannot practically proceed against a 
witness for having disobeyed his subpcena, unless he has.had a 
good cause of action as against the original defendant; because, 
in order to recover damages from the witness, he must show that 
he has sustained some loss through his default, and this he can 
scarcely do without having had himself a good cause for com¬ 
mencing the former action.* This reasoning, however, does not 
apply, where several issues have been joined in the original suit; 
for, in such a case, it may well happen that the plaintiff, though 
he had no cause of action, may have sustained damage in respect 
of the costs of some of the issues, on which, although failing 
generally in his suit, he might have succeeded by the testimony 
of the witness, had he duly attended the trial.* In this last class 
of cases, therefore, the traverse of an averment of a good cause of 
action would simply raise an immaterial issue.* It sjeems that 
the same strictness of proof with respect to the form and service 
of the writ, which is necessary to render the witness guilty of con¬ 
tempt, will not be requisite in order to sustain the action; * and it 
has been held, that, although for the purpose of bringing the 
witness into contempt the original writ must be shown at the time 
when the copy is served, this course is not necessary as the 
foundation of an action, unless, perhaps, when a sight of the writ 
has been expressly demanded by the witness.* 

§ 1148. When the witness is in custody, the writ of subpoena is 
of no avail, and the party requiring his evidence must either apply 
for a habeas corpus ad testificandum, or obtain a warrant or order 
under the hand of one of the superior common law judges.' 
The granting of the writ of habeas corpus is in several cases 
regulated by statute. Thus, the Act of 43 Geo. 3, c. 140, provides, 
that any judge of the Courts at Westminster may, at his discretion, 

' Mullett V. Hunt, 1 Cr. is M. 762 ; Davis v. Lovell, 4 M. die W. 678 ; 
Couling V. Coxe, 6 Com. B. 703 ; 6 Dowl. <Se L. 399, S. C. See Needham 
V. Fraser, 1 Com. B. 815, cited ante, § 278. 

* Oouhng V. Coxe, 6 Com. B. 718, 719, per Wilde, C. J. 

* Id. 703, 719, 720. * Id. 

‘ Davis V. Lovell, 4 M. dt W. 684, 686, per Parke, B. 

* Mullett o. Hunt, 1 Cr. Sc M. 768, per Bayley, B. ^ See § 1162, post. 
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award a writ of habeas corpus for bringing any prisoner, detained 
in a gaol or prison in England, before any court-martial, any 
commissioners of bankrupt, commissioners for auditing public 
accounts, or other commissioners acting by virtue of any royal 
commission or warrant, for trial, or to be examined touching any 
matter depending before such court-martial or commissioners; 
and the statute 44 Geo. 3, c. 102, enacts, that a judge of any of 
the Superior Courts in England or Ireland may, at his discretion, 
grant a habeas corpus to bring up any prisoner, detained in a gaol 
or prison, before any Court of Record, to be there examined as a 
witness, and to testify the truth before such court, or any grand, 
petit, or other jury, in any cause or matter, civil or criminal, 
depending, or to be inquired into or determined, in any such 
court. Again, the Acts of 1 Will. 4, c. 22, and 3 & 4 Viet. c. 105, 
which respectively relate to England and Ireland, and were passed 
to enable witnesses to be examined by commissioners in certain 
cases, before the trial of the cause in which their testimony would 
be required, enact,—the first, in § 6, the second in § 71,—that “ it 
shall be lawful for any sherifi’, gaoler, or other officer having the 
custody of any prisoner, to take such prisoner for examination 
under the autliority of that Act, by virtue of a writ of habeas 
corpus to be issued for that purpose, which writ shall and may be 
issued by any Court or judge under such circumstances, and in 
such manner, as such Court or judge may now by law issue the 
writ commonly called a writ of habeas corpus ad testificandum.” 

§ 1149. The application for a writ under either of the two first- 
mentioned .statutes, if not under the last two, must be made to a 
judge at chambers,' on anHaffidavit, stating the place and cause of 
confinement of the witness, and further that his evidence is 
material, and that the party cannot, in his absence, safely proceed 
to trial; ’ and if the prisoner be confined at a great distance from 
the place of trial, the judgq will perhaps require that the affidavit 
should point out in what manner his testimony is material.* If 

* Gordon’g case, 2 M. A SeL 682; Browne v. Gisborne, 2 Dowl. N. S. 
963, per Coleridge, J. 

* See the form, Chit. Forms, 60 ; Comer’s Cr. Pr,, App. 66. 

® Standard v. Baker, cited 2 Tidd’a Pr. 868. 



CHAP. I.] 


HABEAS COBPUS AD TBSTIPICANDDM. 


losr 


the witness is to. give evidence in a civil suit, it is usual to add in 
the affidavit that he is willing to attend; but this would seem 
to be a needless averment, and it is certainly not requii^d in 
criminal proceedings.* When a party to the record is in custody, 
he is entitled to the writ for liimself as much as for any other 
witness, provided that his evidence be necessary at the trial.* 

§ 1150. Before the passing of the statute 44 Geo. 3, c. 102, it 
was held that neither a prisoner in custody for high treason* nor 
a prisoner of war* could be brought up by a habeas corpus ad 
testificandum; and Lord Mansfield stated, with respect to the 
prisoner of war, that application should be made to the Secretary 
of State. The Court, however, on the Secretary of State refusing 
to interfere, granted a rule to show cause why the adverse party 
should not consent, either to admit the facts, or that the prisoner 
should be examined on interrogatories ; adding, thgt if this 
consent should be refused, they would put off the trial from time 
to time, in order to give the applicant an opportunity of filing a 
bill in equity. It may now be fairly questioned whether the 
words of the Act, “ any prisoner detained in any prison,” would 
not be sufficiently large to warrant the interference of the judge 
in both these cases; and though considerations of state policy 
might, perhaps, lead the judges to narrow the interpretation of 
the statute in the case of prisoners of war, no valid reason can be 
urged why prisoners charged with high treason should not be 
placed on tlie same footing as other prisoners. 

§ 1161. Independent of the powers expressly granted to the 
judges by the Acts above mentioned,•he Courts at Westminster 
would seem, at common law* to possess the right of awarding 
writs of habeas corpus ad testificandum in certain cases, though 
the extent of their authority is not distinctly defined. The 
Legislature has indirectly recognised tlieir power to bring persons 
detained in custody under civil or criminal process before magiS’ 

' Comer’s Or, Pr. 118. ® Ex parte Cobbett, 4 Jur., N. S. 145, Ex. 

' Langston v. Cotton, Pea. Ad. B. 21. 

* Furly V. Newnham, 2 Doug. 419. 

* See B. e. Freind, 13 How. St. Tr. 2,3 ; B, «. Burbi^ie, 3 Btur. 1440. 

Sua 
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trates or Courts of Kecord;' and the judges themselves have 
claimed the right of granting these writs in other analogous 
casesc* Thus, a writ has been awarded to bring up the body of 
a person confined as a lunatic, for the purpose of giving evidence 
in a cause, on an affidavit that he was not dangerous, and was in 
a fit state to be examined.* So, a prisoner in civil custody has 
been brought up by habeas corpus, for the purpose of being 
examined as a witness before an arbitrator.* So, a habeas corpus 
has issued from the Court of Queen’s Bench to bring up a 
prisoner committed by that Court for non-payment of a fine, to 
give evidence before an election committee, on an affidavit that 
the rule to show cause had been served on the under-sheriff, the 
solicitor of the Treasury, the prisoner himself, and the party at 
whose suit he was in execution, and no cause being shown.' On 
a similar application being subsequently made to the Court, the 
only diffeji’ence being that the prisoner was in custody on a charge 
of felony, the judges doubted their power, but granted a rule nisi, 
directing notice to be given to the Attorney-General, the commit¬ 
ting magistrate, the person having the custody of the prisoner, 
and all parties at whose suit he might be detained on civil 
process.' It became unnecessary to call upon the Court to make 
this rule absolute. Again, if tlic witness is in the military or 
naval service, and therefore not at liberty to attend without tlie 
leave of his superior officer, which he cannot obtain, he may be 
brought into court to testify by a writ of habeas corpus; but in 
such case, the Court of Queen’s Bench will refuse to award the 
writ, unless the affidavit states that the witness has been served 
with a subboBiia, and is willing to attend ; for a free man cannot 

_c-•___ 

* See preamble of 43 Goo. 3, c. 140, and Ex parte Griffithe, 6 B. A. 730. 

* See in re Cook, 7 Q. B. 663, where the Court refused to issue a writ of 

habeas corpus to bring up a prisoner who had been committed on a charge 
of murdering A., before a coroner’s jury, who were sitting on A.’s body, for 
the purpose of his being identijhd by the witnesses. In this case, the judges 
seemed to be of opinion, that they had power to issue such writ in a case 
of necessity. See also Dujiiel i>. Thompson, 15 East, 78 j Att.-Gen. v. 
Fadden, 1 Price, 403. ® Fennell v. Tait, 1 C. M. & R. 684. 

< Graham ». Glover, 25 L. J., Q. B., 10; 6 E. & B. 691, S. 0. ; Mars- 
den V. Overbury, 18 Com. B. 34. ‘ In ro Price, 4 East, 687. 

* In re Pilgrim, 3 A. & E. 486 ; 4 Dowl. 89, S. C. noni. R. v. Pilgrim. 
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be brought up as a prisoner against his consent.' In all these 
cases the writ will be directed to the gaoler, sheriff, commanding 
officer, or other person, in whose custody, or under whose cOlitrol, 
the witness is detained, who, on being served with it, and being 
paid or tendered his reasonable charges, will be bound to produce 
the witness according to the exigency of the writ. 

§ 1162. As Lord Denman’s Act,’ by rendering convicted 
prisoners competent witnesses, caused applications for writs of 
liabeas corpus to be more frequent than they formerly were, the 
Legislature, in 1853, thought it convenient to provide, in certain 
cases, a summary mode of obtaining the attendance of witnesses 
in criminal custody. It has, therefore, been enacted, by § 9 of 16 
& 17 Viet., c. 30, that any secretary of state and any judge of the 
Superior Courts of Common Law at Westminster, may, if he 
think fit, “ upon application by affidavit, issue a warrant,'of order, 
under his hand, for bringing up any prisoner or i)erson confined 
in any gaol, prison, or place, under any sentence, or under com¬ 
mitment for trial or otherwise, {except under process in any civil 
action, suit, or proceeding,) before any Court, judge, justice, or 
other judicature, to be examined as a witness in any cause or 
matter, civil or criminal, depending or to be inquired of, or deter¬ 
mined in or before such Court, judge,' justice, or judicature ; and 
the person required by any such warrant or order to be so brought 
before such Court, judge, justice, or judicature, shall be so brought 
under the same care and custody, and be dealt with in like man¬ 
ner, in all respects, as a prisoner required by any writ of habeas 
corpus awarded by any of her Majesty’s Superior Courts of Law 
at Westminster, to be brought before such Court to be examined 
as a witness in any cause or matter depending before such Court, 
is now by law required to be dealt with.” 

§ 1153. Somewhat similar provisions* have long been in force in 
Ireland under § 2 of the statute 88 Geo. 3, c. 26, which enacts, 
that “ it shall be lawful for the justices of Assize, or Nisi Prius, 
or the commissioners of oyer and terminer and gaol delivery, by 


* R. t). Roddam, 2 Cowp. 672. 


6 & 7 Vlct.,^ c. 85, § 1. 
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order in writing to be by them respectively signed, to direct any 
person in execution, and in the custody of any sheriff or other 
office^, in any county wherein they shall sit, to be brought up for 
the purpose of giving evidence in any cause or trial to be had 
before them respectively.” 

§ 1154. Besides these inodes of enforcing the attendance of 
witnesses, which apply generally to proceedings before courts 
of ordinary common-law jurisdiction, more or less compulsory 
powers for the same purpose are intrusted to many courts or 
persons having a limited or special jurisdiction. The limits of 
this work will not admit of a full analysis, or even a complete 
enumeration of these powers, but a brief sketch will be given of 
such as appear to be of general importance. 

§ 1155. In Courts of Equity, witnesses,—whether required 
to give evidence orally in court,* or to testify before one of 
the examiners of the court,* or before an examiner specially 

' 15 16 Yict., c. 86, § 39, enacts, that “upon the hearing of any cause 

depending in the said court, [of Chancery], whether commenced by bill or by 
claim, the Court, if it shall see lit so to do, may require the production and 
oral examination before itself of any witness or party in the cause, and may 
direct the costs of and attending the production and examination of such 
witness or party to be paid by such of the parties to the suit or in such 
manner as it may think fit.” 

* 15 & 16 Viet., c. 86,* § 40, enacts, that “any party in any cause or 
matter depending in the said court may, by a writ of subpoena ad testifican¬ 
dum or duces tecum, require the attendance of any witness before an 
examiner of the said court, or before an examiner specially appointed for 
the purpose,, and examine such witness orally, for the purpose of using his 
evidence upon any claim, motion, petition, or other proceeding before the 
Court, in like manner as such witness would be bound to attend and be 
examined with a view to the hearing of a cause; and any party having made 
an affidavit to be used or which shall be used on any claim, motion, petition, 
or other proceeding before the Court, shall be bound, on being served with 
such writ, to attend before an examiner, for the purpose of being cross- 
examined : Provided always, that the Court shall always have a discretionary 
power of acting upon such evidence as may be before it at the time, and of 
making such interim orders or otherwise, as may appear necessary to meet 
the justice of the case.” Where a defendant, upon the plaintiff’s appli¬ 
cation, has made an affidavit as to documents in his possession under § 18 of 
this Act, he is not liable under § 40, to be cross-examined, unless he gives 
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appointed,*—are summoned by writs of subpoena,* which the 
record and writ clerk is bound to issue at the instance of 
the party applying for them, without any order of the Court 
for that purpose having first been obtained.* These writs 
are usually, if not necessarily, accompanied by a notice in 
writing of the time and place of examination. The witness, 
as at common law, must be paid or tendered his expenses;* 
and then if he refuse to attend, or attending refuse to be 
sworn, or to answer legal questions, the examiner may certify 
his misconduct to the Court; and the Court, on motion, sup¬ 
ported by this certificate, and by an affidavit of service of the 
subpoena and the notice, will order him peremptorily to do the act 
required ; and, on his still refusing, will, on a second application 
being made for that purpose, commit him for contempt, or will 
sometimes compel him to appear and be examined in court at his 
own costs.* The examiners, whether ordinary or special, are 
respectively authorised to administer oaths; the former, under 
the Act of 3 & 4 Will. 4, c. 94, § ;27 ; the latter, by virtue of § 35 

notice that he intends to use the affidavit as evidence for himself. Manby 
V. Bewicke, 26 L. J., Ch., 20 ; overruling Kay v. Smith, 20 Beav. 664; 
24 L. J., Ch., 788, S. C. See Clarke v. Law, 2 Kay & J. 28. 

' As the costs of employing a special examiner are extremely heavy, the 
Court, it seems, will not appoint one, except in a case of absolute necessity, 
Brocas v. Lloyd, 21 Beav. 619. But see Beed v. Brest, Kay, App. xiv. 

“ The mode of issuing subpoenas in equity is regulated partly by the Act 
of 3 4 WilL 4, c. 94, § 31, and partly by the Orders in Chancery, E, T. 

1846, made in pursuance of the Acts 3 (k 4 Yict., c. 94, and 4 <k 6 Viot., 
c. 62. The Orders bearing on this subject are as follows :— 

XXIV. All writs of subpoena in this court are to be prepared by the 
solicitor of the party requiring the same; and the seal for sealipg the same is 
to bo marked or inscribed with the words “ Subpoena Office, Chancery; ” and 
such writs are to be in the terms mentioned at the foot of these orders, or 
as near as may be, with such alterations and variations as circumstance 
may require. 

XXV. In the interval between the suing^out and service of any subpoena, 
the party suing out the same may oorrecii any error in the names of parties 
or witnesses, and may have the writ resealed, upon payment to the clerk of 
the subpoena office of a fee of Is., and at the same time leaving a corrected 
prsedpe of such subpoena, marked, altered, and resealed, and signed with the 
name and address of the solicitor or solicitors suing out the same. 

' * Holden v. Holden, and Hill v. Dolt, 7 De Gtex, M. & Gord. 397. 

* Ante, §§ 1126—1128. ‘ Gresley, Ev. 69, 74—76. 
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of. 16 & 16 Viet., c. 86; but none of these officers are empowered 
either to compel the attendance, or to punish the misconduct, of 
witnesses, except by resorting to the cumbrous and costly process 
stated above.* Some persons, well acquainted with the practical 
working of the present system, have strenuously urged the pro¬ 
priety of strengthening the hands of these functionaries, and of 
enabling them, without first applying to the Court, to punish the 
improper conduct of witnesses;* but, as yet, this measure, though 
well deserving of serious consideration, has not been sanctioned 
by the Legislature. 

§ 1166. When a Chief Clerk is directed by a judge in equity to 
examine any party or witness, he is authorised to enforce the 
attendance of such party or witness by summons; and if this 
summons be not obeyed, the party or witness will be liable to 
process of. contempt in like manner as he would be were he to 
disobey any order of the Court, or any writ of subpoena.* A 

* 15 & 16 Viet,, c. 86, § 33, enacts, that ** if any person produced before 
any such examiner a.s a witness shall refuse to be sworn, or to answer any 
lawful question put to him by the examiner, or by either of the parties, 
or by hia or their counsel, solicitor, or agent, the same course shall be 
adopted with respect to such witness aa is now pursued in the case of a 
witness produced for examination before an examiner of the said court upon 
written interrogatories, and refusing to be sworn, or to answer some lawful 
question : Provided always, that if any witness shall demur or object to any 
question or questions which may be put to him, the question or questions so 
put, and the demurrer or objection of the witness thereto, shall bo taken 
down by the examiner, and transmitted by him to the record office of the 
said court, to be there filed; and the validity of such demurrer or objection 
shall be decided by the Court; and the costs of and occasioned by such 
demurrer or oi^jection shall be in the direction of the Court.” 

* See Gresley, Ev. 69. 

* 16 & 16 Viet., c. 80, § 30, enacts, that "each Chief Clerk fthall, for 
the purpose of any proceedings directed by the Master of the Bolls or any 
Vice-Chancellor to be taken before him, have full power to issuo advertise¬ 
ments, to summon parties and witnesses, to administer oaths, to take 
affidavits and acknowledgments, other than acknowledgments by married 
women, to receive affirmations, and, when so directed by the judge to whose 
court he is attached, to examine parties and witnesses, either upon inter¬ 
rogatories or viv& voce as such judge shall direct.” 

§ 31 enacts, that " parties and witnesses so summoned shall be bound to « 
attend in pursuance of any such summons, and shall be liable to process of 
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witness, also, who refuses to be sworn, when summoned before a 
chief clerk, does so at the risk of being committed by the Court;' 
and if he answers in an unsatisfactory manner, an appliqp,tion 
should be made to have him examined by the judge.* He may, 
too, as it seems, himself apply to the chief clerk, on special 
grounds, either to have the assistance of counsel, or to have the 
inquiry adjourned into court.® 

§ 1157. Under the “ Joint-Stock Companies Winding-up Act, 
1848," * the Master in Chancery, who is empowered to wind up 
the atfairs of any company, may summon before him any person, 
whether a contributory of the company or not, who shall be 
deemed capable of giving information concerning the company, 
and its estate, dealings, or atfairs, and may order him to produce, 
and if a contributory to leave with the master or the official 

contempt, in like manner aa parties or witnesses are now liable thereto in 
case of disobedience to any order of the said Court, or in case of default in 
attendance, in pursuance of any order of the said Court, or of any writ of 
subpoena ad testificandum.’’ 

The “Form of Summons by Chief Clerk,” as given in Sch. B. to the 
Orders of the 16th of October, 1852, is as follows :— 

“ In Chancery. 

In the Matter of the Estate of John Thomas, late of 
in the county of , deceased, 

or 

Joseph Wilson v. William Jackson. 

The defendant, William Jackson [or, A. B. of, the.] is hereby summoned 
to attend at the chambers of the Master of the Bolls [or, Vice-Chancellor 

], in the Bolls Yard, Chancery Lane [or. No. —,-Square, 

Lincoln’s Inn, Middlesex], on the day of at 

of the clock in the noon, to be examined [or, tq be examined 

as a witness on the part of the j for the purpose of the proceed¬ 

ings directed by the Master of the Bolls [or, the said Vice-Chancellor] to be 
taken before me. 

Dated this day of 185 . 

, A. B., Chief Clerk. 

This summons was taken out by A. and B. of Lincoln’s Inn, in the 
county of Middlesex, solicitors for 

‘ In re The Electric Telegraph Co. of Ireland, ex parte Bunn, 26 L. ^., 
Oh., 614, per Bomilly, M. B. ® Hayward «. Hayward, Kay, App. ttti , 

• In re The Electric Telegraph Co. of Ireland, ex parte Bunn, 26 L. J., 
Ch., 614. 

* 11 & 12 Viet., 0 . 45, § 63. See also 12 dc 13 Viet,, c. 108, §§ 19—23. 
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manager, any books, papers, or other documents in his custody, 
possession, or power, which the master may deem expedient to 
be pipduced or left; and if such person shall not attend, or shall 
not produce his papers, he may be committed to the Queen’s 
prison. But here, also, the master has no • direct power of com¬ 
mitment ; for, although such power, as will presently be shown,' 
is intrusted to every justice of the peace, the Legislature, actuated 
by a strange jealousy, the motives for which cannot be understood, 
has expressly provided that “ every such default or refusal shall 
be certified by the master, and thereupon such order shall be 
made by the Court, upon motion for that purpose, of which notice 
shall be given to tlie person sought to be affected, as the Court 
shall see fit.” ® The inconvenience of this course of proceeding, 
and the delay and expense consequent upon it, cannot fail to 
strike any one who reflects upon the subject. 

• 

§ 1158. Witnesses required to give evidence on oath, either 
before the House of Lords, or before any of the Lords' committees 
on Private Bills,* are served with an order of the House, signed 
by the assistant clerk of the Parliaments, which directs them to 
attend at the bar on a certain day to be either sworn and 
examined, or sworn alone.^ The Select Committees of the Lords 
now examine witnesses unsworn, unless otherwise ordered by the 
House,* and such persons are ordered to attend, not at the bar, 
but before the particular Committee. The service of the order 
must, generally, be personal, but if the witness be purposely keep¬ 
ing out of the way, it is usual to direct that a service at his house 
shall be deemed sufficient.* If he disobey this summons, the House 
will order him to be taken into custody, either forthwith,' or after 
the expiration of a certain time; * and if the black rod cannot suc¬ 
ceed in taking him, the House will address the Crown to issue a 
proclamation, offering a reward for his apprehension.* When the 
evidence of peers, peeresses, or Lords of Parliament is required, 
the Lord Chancellor is ordered to write letters to them, desiring 

' Post, § 1184. ® 11 12 Viet., c. 4D, § 63. 

^ Min. of H. of L., 4 June, 1857. Such Committees examine witnesses 
on oath, unless otherwise ordered by the House; Id. 

* 66 Lords’ J. 400. ® Min. of H, of L , 4 June, 1857. 

« 66 LoKls’ J. 295. ? Id. 400. * Id. 368. • Id. 441., 
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their attendance to be examined as witnesses; ’ and such persons 
are sworn by the Lord Chancellor at the table/ while all other 
witnesses, if required to be examined on oath, are sworn jt the 
bar by the officer of the House.* If the witness be a member, or 
an officer, of the House of Commons, a message is sent to that 
House requesting his attendance; * upon which the lower House 
returns answer, by its messenger, that it gives him leave to attend, 
adding, in case he be a member, “ if he think fit.” ‘ If the wit¬ 
ness, on attending, refuse to be sworn, or prevaricate, or other¬ 
wise misbehave, he will be punished by the House as for contempt; 
and if he give false evidence after being sworn, he may be indicted 
for perjury.* 

§ 1159. In the House of Commons the course is very similar, 
witnesses being summoned to attend by an order of the House 
signed by the cleric, which is either personally served tipon him, 
or, if he live at a distance, is forwarded to him by post, or some¬ 
times by a special messenger. If, after service, the witness 
neglect to attend, or if he abscond, the Speaker, by order of the 
House, will issue his warrant, directing the serjeant-at-arms to 
apprehend the witness, and to bring him to the bar; whereupon 
he will generally be committed to Newgate; as will also all 
persons who aid him in his endeavours to keep out of the way.^ 
If the attendance of a Lord of Parliament, or of an officer of the 
upper House be desired, the Commons adopt the same form of 
proceeding as that observed by the Lords, when they require the 
attendance of a member of the lower House; * but whether this 
form be necessary, if the witness be simply a peer or peeress, is a * 
matter upon which the two branches of the Legislature appear to 
be at issue.* If the testimony of a member be desired by the 
House, or by a committee of the whole House, he is ordered to 
attend in his place ; but if he be required to give evidence before 
a select committee, such committee should request his attendance* 

‘ 76 Lords' J. 144. * Id. 201. » May, Law of Pari. 243. 

* 76 Lords' J. 167. ‘ Id. 164. • May, Law of Pari. 243. 

^ Id. 239 ; Gosset«. Howard, 10 Q. B. 369, 411, 461. 

* May, Law of ParL 241, 242 ; 83 Com. J. 278 ; 91 id. 76; 82 id. 465. 

» May, Uw of Pari. 242, 243 ; 4 Lords* J. 812. 
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and if he refuse to appear, should acquaint the House therewith, 
who will then order him to attend, and, if necessary, will even 
comiqit him to the custody of the serjeant-at-arms, that he may 
be forthcoming at the proper time.* If a person in custody is 
required to give evidence, the Speaker usually issues his warrant, 
which is personally served on the gaoler by a messenger of the 
House, and by which he is directed to bring the witness in his cus¬ 
tody to be examined.* Some doubts, however, have been entertained 
as to the legality of this course, and on one or two occasions, 
writs of habeas corpus ad testificandum have, in order to protect 
the gaoler, been applied for in the Court of Queen’s Bench.* 

§ 1160. If the witness is to be examined before a select com¬ 
mittee, the chairman, by direction of the committee, in general 
signs an order for his attendance; and if this order be disobeyed, 
his conduct is reported to the House, which .immediately issues 
the usual order, to be enforced as in other cases. The attendance 
of a witness before a committee on a private bill can only be 
enforced by an order of the House.* 

§ 1161. The mode of proceeding where witnesses are required 
to attend before election committees, is regulated by the Act of 
11 & 12 Viet., c. 98, which in § 83,’ enacts, that tlie select 
committee to whom the election petition is referred, “ may send 
for persons, papers, and records, and may examine any person 
who has subscribed the -petition, which such select committee are 
appointed to ity,^unless it otherwise appear to such committee that 
such person u an interested witness, and they shall examine all the 
witnesses who come before them upon oath, which oath the clerk 
attending such select committee may administer; and if any 
person summoned by such select committee, or by the warrant of 

* May, Law of Pari. 240, 241, 

* May, Law of ParL 239 ; 90 Com. J. 633. The order of the House of 
Lords has been used for the same purpose. May, Law of Pari. 238. 

* See ante, § 1161; in re Price, 4 East, 687 ; in re Pilgrim, 3 A. & E. 486. 

* May, Law of ParL 240; 98 Com. J. 163, 174, 279, 288. 

* As to the mode of summoning witnesses before commissioners appointed 
to take evidence in Irish election petitions, see 42 Geo. 3, c. 106, §§ 23, 28, 
29, 30, mentioned post, § 1196. 
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the Speaker of the House of Commons (which warrant the 
Speaker may issue from time to time as he thinks fit), disobey 
such summons, or if any witness before such select committee 
give false evidence, or prevaricate, or otherwise misbehave in. 
giving or refusing to give evidence, the chairman of such select 
committee, by their direction, may, at any time during the course 
of their proceedings, report the same to the House for the inter¬ 
position of the authority or censure of the House, as the case 
requires, and may, by a warrant under his hand directed to the 
seijeant-at-arms attending the House of Commons, or to his 
deputy or deputies, commit such person (not being a Peer of the 
realm or Lord of Parliament) to the custody of the said seijeant, 
without bail or mainprize, for any time not exceeding twenty-four 
hours, if the House be then sitting, and if not, then for a time 
not exceeding twenty-four hours after the hour to which the 
House stands adjourned.”' This section is remarkable, because, 
by impliedly providing that interested witnesses, who have 
subscribed the petition, shall not be examined, it lays down a 
rule different from that which, since Lord Denman’s Act,* has 
prevailed in courts of justice; but tlie distinction between the 
two statutes has recently become of no real importance, since it 
is quite clear that, under Lord Brougham’s Act of 1851, the 
petitioners, however deeply and directly they may be interested 
in the election, are now, in common with the sitting member, 
competent and compellable to give evidence on either side.* 

§ 1162. The Act for regulating election committees further 
deserves notice as furnishing the only instance of the House of 
Commons, or of any committee of that House, being speciJkaUy 
authorised by the Legislature to cause an oatli to be administered.* 

1 §§ 94—97 provide, among other things, the mode by which the expenseg 
of witnesses shall be taxed and paid. 6 7 Viet., a 86. 

* 14 ih 16 Viet., e. 99, § 2, cited post, § 1217. 

* 11 (h 12 Viet., c. 98, § 84, enacts, that “ where in this Act anything is 

required to be verified on oath to the House of Commons, it sba.!! be lawful 
for the clerk of the House of Commons to administer an oath for that pur¬ 
pose, or an aifidavit for such purpose may be sworn before any justice of the 
peace or Master of the High Court of Chancery,” § 86 enacts, that any 
person giving false evidence under the Act, shall be liable to the penalties of 
perjury. « 
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It is true that by virtue 6f the Act of 1851 to Amend the Law of 
Evidence' the House of Commons and its respective committees 
would seem to he empowered, in common with every other 
“ Court,” to administer an oatli to all such witnesses as are 
legally called before them; but it may well be doubted whether 
this result was contemplated by all the members who supported 
that valuable measure. That the House of Commons prior to 
the year 1851 should not, excepting with reference to election 
petitions, have enjoyed the power of administering oaths to 
witnesses, intrusted as that power is to every justice of the peace 
and insignificant commissioner, is certainly a curious historical 
fact; but the anomaly was productive of but little practical evil; 
for, although the giving false testimony before the House of 
Commons did not render the witness liable to the penalties of 
perjury, it subjected him to punishment as guilty of a breach of 
privilege ; and many cases may be found in the Journals, where 
parties, wlio have stated falsehoods, or prevaricated, or suppressed 
the truth, or refused either to answer questions, or to produce 
documents in their possession, have been given into the custody 
of the serjeant-at-arms, or even committed to gaol.* 

§ 1103. The Act of 3 & 4 Will. 4, c. 41, determines the mode 
by which witnesses are forced to attend before the Judicial Com¬ 
mittee of the Privy Council^ and enacts, in § 19, that the President 
of the Council may require the attendance of any witnesses, and 
the production of any deeds, evidences, or writings, by writ to be 
issued by him in the same form, as nearly as may be, as that in 


* 14 k ISiVict., c. 99, § 16, cited post, § 1264. 

* At the commencement of each session, the two following resolutions are 
passed by the House:— ■ 

let. “ That if it shall appear that any person hath been tampering with 
any witness, in respect to his evidence to be given to this House, or any 
committee thereof, or directly qv indirectly hath endeavoured to deter or 
hinder any person from appearing or giving evidence, the same is declared 
to be a high crime and misdemeanor; and this House will proceed with 
the utmost severity against such offender.” 

2nd. “ That if it shall appear that any person hath given false evidence 
in any case before this House, or any committee thereof, this House will 
proceed with the utmost severity against such offender.” See May, Lew of 
Pari. 246. 
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which a writ of subpoena ad testifichndum, or of subpoena 
duces tecum is now issued by the Court of Queen’s Bench; and 
that every person disobeying such writ, so to be issued by the 
president, shall be considered as in contempt of the Judicial 
Committee, and shall also be liable to the same penalties and 
consequences as if such writ had issued out of the Court of 
Queen’s Bench; and may be sued for such penalties in that 
court. ’ 

§ 1163 a. In the Courts of Probate, which have recently been 
established in England and Ireland, the attendance of witnesses 
and the production of documents are enforced by writs, which the 
Courts are respectively authorised to issue, and which resemble as 
nearly as possible the ordinary writs of subpoena ad testificandum, 
and subpoena duces tecum, now issued by any of the Superior 
Courts of law ; and every person disobeying any such writ shall 
be considered as in contempt of the Court, and also be liable to 
forfeit a sum not exceeding lOOZ.' The Courts of Probate are 
further empowered to punish all persons guilty of such contempt, 
in the same manner as the Court of Chancery might do in any 
suit or matter depending therein.’ 

§ 1163 b. The new Court for Divorce and Matrimonial Causes 
" may, under its seal, issue writs of subpoena or subpoena duces 
tecum, commanding the attendance of witnesses at such time and 
place as shall be therein expressed; and such writs may be served 
in any part of Great Britain or Ireland; and every person 
served with such writ shall be bound to attend, and to be sworn 
and give evidence in obedience thereto, in tlie same manner as if 
it had been a writ of subpoena or subpoena duces tecum issued 
from any of the said Superior Courts of Common Law [at West¬ 
minster] and served in Great Britain or Ireland.’” 

> 20 & 21 Viet., a 17, § 24 ; 20 & 21 Viet., a 79, § 29, Ir. The sub¬ 
poena is written or printed on parchment, and may include the names of any 
number of witnesses. See Rules for Ct. of Prob. in contentious busmess, 
r. 29, and Forms, Nos. 17, 18, 19, dc 20. 

’ 20 & 21 Viet., c. 77, § 26 ; 20 & 21 Viet., c. 79, § 30, Ir. 

® 20 <b 21 Viot., c. 86, § 49. 
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§ 1164. The attendanfce of witnesses before the Ecclesiastical 
Coarts is required by a compulsory, which is an instrument some¬ 
what in the nature of a subpoena.* If the witness on the return 
of tiiis process does not appear, the Court may pronounce him 
contumacious ;* and on certifying the same to the Lord Chancellor 
within ten days, a writ de contumace capiendo will issue, unless 
the party be a Peer dr Lord of Parliament, or a member of the 
House of Commons,%hereupon he will be arrested and detained 
in custody, until he either submit to the Court, or be absolved or 
discharged by order of the ecclesiastical judge.’ His expenses, 
however, must be tendered or paid by the party calling him, as in 
civil proceedings before the common-law courts.^ The Act for 
better enforcing Church Discipline,’ which authorises bishops to 
issue commissions of inquiry into the grounds of any charge or 
report against clerks in holy orders, and which empowers bishops 
to take ulterior proceedings against such clerks, reserving to the 
latter the right of appeal to the provincial Court of Appeal, pro¬ 
vides in § 17 that “ it shall be lawful, in any such inquiry, for 
any three or more of the commissioners, and in any such pro¬ 
ceeding, for the bishop, or for any assessor of the bishop, or for 
the judge of the Court of Appeal of the province, to require the 
attendance of such witnesses, and the production of such deeds, 
evidences, or writings, as may be necessary; and such bishop, 
judge, assessor, and commissioners respectively, shall have the 
same powers for these purposes as now belong to the Consistorial 
Court and to the Court of Arches respectively.” So the Act 
of 6 & 7 Viet., c. 62, provides, in § 2, that any two or more of the 
commissioners' appointed under that Act to inquire into the 
mental cajgacity of archbishops ok bishops, may “require the 
attendance of such witnesses as may be necessary; and such 
commissioners respectively shall have the same powers for this 
purpose as now belong to the Consistorial Court and the Court of 
Arches, respectively.” 

' 3 Bum’s EccL Law, 310. 

* Wyllie V. Mott, 1 Hagg. Ec. R. 34. 

» 2 & 3 Will. 4, c. 93, § 1. 

* Ayliffe, Parerg. 636 ; 1 Ought. 121 ; 3 Bum’s Eccl. Law, 309. 

‘ 3 & 4 Viet., c. 86. 
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§1166. The mode of enforcing the attendance of witnesses 
before the High Court of Admiralty is regulated by the Act of 
3 & 4 Viet., c. 66, which, by § 9, provides, that the judge of «tbat 
court, or any commissioner appointed in pursuance of that Act, 
may require the attendance of any witnesses, and the production 
of any deeds, evidences, books, or writings, by writ to be issued 
by such judge or commissioner, in such and^he same form, or as 
nearly as may be, as that in which a writ of subpeena ad testifi¬ 
candum, or of subpoena duces tecum, is now issued by the Court 
of Queen’s Bench;' and that every person disobeying any such 
writ so to be issued by the said judge or commissioner, shall be 
considered as in contempt of the said High Court of Admiralty, 
and may be punished for such contempt in the said court. 

§ 1166. The annual Mutiny Acts provide, that all witnesses, as 
well civil as imlitary, who are required to attend CourtSsmartial^ 
whether military or marine, shall, in the case of general courts- 
martial, be duly summoned by the Judge Advocate-General, or 
his deputy, or the person officiating as such; and in the case of 
all other courts-martial, by the President of the court; and in 
either case, if the witness so summoned shall not attend, or 
attending shal^ refuse to be sworn, or shall not produce documents 
under his control required to be produced, or being sworn shall 
refuse to give evidence, or to answer all such questions as the 
Court may legally demand of him, he shall be liable to be attached 
in the Court of Queen’s Bench in London or Dublin, or Court of 
Session or other com't of law in Scotland or elsewhere, in the like 
manner as if he had disobeyed a subpoena or other similar process 
in such last-mentioned courts.* * 

§ 1167. The Act of 6 & 7 Will. 4, c. 106, provides for the 
attendance of witne’sses before the court of the Vice-Warden of 
the Stannaries^ and enacts, in § 9, that the service of every writ of 
subpoena to attend and give evidence hereafter to be. issued out 
of either side of the court of the Vice-Warden, and served upon 
.any person in any part of England or Wales, shall be as valid 

^ See In re the Gloiy, 7 Ec. A Mar. Cas. 262. 

= See 17 & 18 Viet., c. 4, § 15 ; 17 & 18 Viet., o. C, § 17. 

3x 
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and effectual in law, and shall entitle the party suing out the same 
to all and the like remedies by action or otherwise, as if the same 
had,been served within the jurisdiction of the court of the Vice* 
Warden; and that, in case the person so served shall not appear 
according to the exigency of the writ, the court of the Vice- 
Warden, upon oath or affirmation to be taken in open court, or 
affidavit of the personal service of such writ, may transmit a 
certificate of such default, under the seal of the court, to the 
Court of Queen’s Bench at Westminster; and the last-mentioned 
court shall proceed against, and punish by attachment or other¬ 
wise, according to the course and practice of that court, the person 
so having made default, in such and the like manner as the same 
court might have done, if such person had neglected or refused 
to appear in obedience to a writ of subpoena issued to compel tlie 
attendance of witnesses out of such last-mentioned court. § 10 
provides, that the Court of Queen’s Bench shall not, in any 
such case as aforesaid, proceed against or punish any person, nor 
shall any such, person be liable to any action for having made 
default by not appearing to give evidence in obedience to any 
such writ of subpoena, unless it shall appear to the Court of 
Queen’s Bench that a reasonable and sufficient sum of money, to 
defray the expenses of coming and attending to give evidence, 
and of returning therefrom, had been tendered to him, at the 
time when the writ of subpoena was served upon him. 

§ 1168. The Act of 13 & 14 Viet., c. 43, contains very similar 
provisions to those just cited, for the purpose of compelling 
witnesses, who live out of the jurisdiction, to attend either before 
the Court of Chancery of the County Palatine of Lancaster^ or 
before the registrar of that court as well in his capacity of 
examiner as in that of master, or before any commissioners 
appointed by that court for the examination of witnesses.' Some¬ 
what similar enactments are also contained in “the High Peak 
Mining Customs, and Mineral Courts Act, 1851,”* for the pur¬ 
pose of compelling witnesses to attend before the Barmote Courts 
in Derbyshire. 




' See §§ 17 & 18. 


= 14 & 16 Viet., c. 94, §§ 31, 40. 
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§ 1169. The attendance of witnesses*before coroners is provided 
for by statute 7 & 8 Viet., c, 92, § 17, which enacts, that “ if any 
person, having been duly summoned as a juror, or witness to give 
evidence upon any coroner’s inquest, as well of liberties and 
franchises contributing to the county rates, as of counties, cities, 
and boroughs, shall not, after being openly called three times, 
appear and serve as such juror, or appear and give evidence on 
such inquest,” the coroner may impose on Him a fine not exceeding 
forty shillings ; and the Act then provides, “ that nothing therein 
contained shall Be construed to affect any power now by law 
vested in the coroner, for compelling any person to appear and 
give evidence before him on any inquest or other proceeding, or 
for punishing any person for contempt of court, in not so appear¬ 
ing and giving evidence, or otherwise.” This proviso, dn its 
present general form, might have been well spared, since the 
leaving undefined power in the hands of petty ofiicers can seldom 
be productive of real benefit to the public, and may often furnish 
an odious mode of annoying and oppressing particular individuals. 
Still some proviso was necessary, in order to leave unaffected the 
Act of 6 & 7 Will. 4, c. 89, which, after authorising coroners, in 
the first five sections, to order medical witnesses to attend 
inquests, &c., and enabling such witnesses to claim a certain 
remuneration for their attendance,' enacts, in § 6, that, where any 
order for the attendance of any medical practitioner has been 
personally served upon him, or where, though not personally 
served, it has been received by him in suflicient time to be obeyed, 
or where it has been served at his residence;—in all these cases, 
the medical man shall, in case of disobedience, the sum of 
five pounds, upon complaint made by the coroner, o» any two of 

* The fee to which, in Great Britain, a legally qualified medical prac¬ 
titioner is entitled, for attending to give evidence at an inqiiest, is one 
guinea, and for making a post-mortem examination of the deceased, either 
with or without an analysis of the contents bf the stomach or intestines, and 
fof attending to give evidence thereon, is two guineas. See § 3, and 
Schedule to the Act. These sums must now be paid to the medical man by 
the coroner immediately after the termination of the proceedings at any 
inquest, and the coroner will be repaid out of the county rates or borough 
fund ; 7 Will. 4 & 1 Viet., c. 68, §§ 2, 3. See, as to the Irish regulations, 

9 di 10 Tick, c. 37, §§ 22, 28, 32—36, 44, and Sched. 0. 
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the jury, before two justices having jurisdiction in the place where 
the inquest was held, or in the parish where the medical practi¬ 
tioner resides ; and the justices are required, upon such complaint, 
to adjudicate thereon, and if the medical man does not show good 
cause for not having obeyed the order, to enforce the penalty by 
distress and sale of his goods. 

§ 1170. The mode of compelling witnesses to attend before the 
Court of Bankruptcy is now regulated by the Bankrupt Law 
Consolidation Act, 1849,’ which, by § 100,® empowers the Court, 
before adjudication, to summon before it any person whom it 
shall believe capable of giving any information concerning the 
trading of, or any act of bankruptcy committed by, the supposed 
bankrupt; and to require such person to produce any books, 
papers, deeds, writings, and other documents in his custody, 
possession, or power, which it may deem necessary to establish 
such trading, or act of bankruptcy. After the adjudication of 
bankruptcy, the Court is further empowered, by § 120,® to summon 
any person known or suspected to have any of the bankrupt’s 
estate in his possession, or who is supposed to be indebted to the 
bankrupt, or whom it may believe capable of giving information 
concerning the person, trading, dealings, or estate of the bank¬ 
rupt, or concerning any act of bankruptcy committed by him, or 
any information material to the full disclosure of his dealings; 
and to require such person to produce any books, papers, deeds, 
writings, or other documents in his custody or power, which may 
appear to the Court necessary to the verification of his deposition, 
orjto the full disclosure of any of the matters into which the 
Court is authorised to inquire. If the person so summoned shall 
neglect to attend at the time appointed, having no lawful impedi¬ 
ment made known to the Court at the time of its sitting, and 
allowed by it, the Court may, by warrant, direct him to be appre¬ 
hended and brought before it for examination. 

* 12 & 13 Viet., c. 106. The Act of 20 & 21 Vict.,b. 60, Ir., contains 
similar provisions respecting the attendance of witnesses before “ The Court 
of Bankruptcy and Insolvency” in Ireland. 

■ = See 20 & 21 Viet., c. 60, § 126, Ir. 

* See id. § 308. 
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§ 1171. Under these sections it has been held, first, that if a party 
be summoned to attend the Court at a certain place and hour, it is 
his duty not only to go to that place at the time appointed, hut to 
wait there until he be examined, or until his attendance be dis¬ 
pensed with j and, secondly, that, if he disobey a summons, direct¬ 
ing him to appear at a meeting, and to bring a certain deed with 
him, he may be legally apprehended on a warrant, authorising tlie 
constable to bring him before the commissioners “to be examined 
as aforesaid, and to produce the said deed;" for although the 
words employed in the Act are simply “ to be examined as afore¬ 
said,” yet these words by necessary intendment mean, that the 
party should be compelled by warrant to do all that he was 
required to do by summons; and, therefore, if the summons 
require him to produce a document, the warrant should contain 
a similar requisition.' The commissioners, however, will not 
be justified in issuing their warrant, unless a reasonable time has 
intervened between the service of the summons, and the time 
when the attendance was required; * but it seems that they need 
not have information on oath of the service of the summons 
before they issue their warrant, though if they take this ste^), 
when in fact the summons has not been served, they render 
themselves liable to an action.^ 

§1172. It is not necessary, as in serving writs of subpoena,'' 
that in all cases the swmmons should be served personally on the 
witness; but if it be shown by affidavit, to the satisfaction of 
the Court, that the witness to whom any summons is directed 
is keeping out of the way, and cannot be personally sejrved there¬ 
with, and that due pains have been taken to effect such service, 
the Court may order, by indorsement upon the summons, that 
the delivery' of a copy to the wife, or servant, or some adult 
inmate of the house or family of thq party, at his usual or last 
known place of abode or business, and explaining the purport 
thereof to such wife, servant, or inmate, shall be equivalent to 

* WrightMaude, 10 M. & W. 627 ; 2 DowL N. S. 617, S. 0. 

* Groooock v. Cooper, 8 B. & C. 211; 2 M. dc B. 78, S. C. The ques¬ 
tion of reasonable time is for the jury, id. See ante, § 30. 

* Id. ^ Ante, § 1124. 
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personal service ; and the service of such summons in pursuance 
of such order shall be of the same force and effect as if the party 
to whom the summons was directed had been personally served 
therewith.' 

§ 1173. The Bankrupt Act further enacts, in § 122, that upon 
the appearance of any person summoned or brought before the 
Court upon warrant, or if any person he present at any sitting of 
tlie Court, the Court may examine him upon oath, either by word 
of mouth, or by interrogatories in writing, concerning the person, 
trade, dealings, or estate of smy bankrupt, or concerning any act 
of bankruptcy by any bankrupt committed, and may reduce into 
writing his answers, and such answers so reduced into writing he 
is required to sign and subscribe; while § 260 provides, that if 
any such person shall refuse to be sworn, or shall refuse to 
answer any lawful question put by the Court, or shall not fully 
answer any such question to the satisfaction of the Court,® or 
shall refuse to sign and subscribe his examination when reduced 
into writing, (not having any lawful objection allowed by the 
Coui’t), or shall not produce any books, papers, deeds, writings, 
and other documents in his custody or power relating to any of 
the matters under inquiry, which he is required by the Court to 
produce, and to the production of which he shall not state any 
objection allowed by the Court, the Court may by warrant® 
commit him, in London to the Queen’s prison, or in the country 
to such prison as it shall think fit, there to remain without bail, 
until he shall submit himself to such Court to be sworn, and full 
answers make to its satisfaction, to all such lawful questions as 
shall be put by the Court, and sign and subscribe such examina¬ 
tion, and produce such books, papers, deeds, writings, and other 
documents in his custody or power, to the production of which no 
such objection as aforesaid has been allowed. Under this last 


’ 12 & 13 Viet., c. 106, § 121. 

^ See Ex parte Bradbury, 14 Com, B. 16. 

* § 261 enacts, that “if any person be committed by the Court for 
refusing to answer, or for not folly answering any question put to him 
by the Court, such Cdurt shall in its warrant of commitment specify every 
such question.” 
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sectioD, the Court has no power to commit a witness for refusing 
to read certain entries in a ledger; for it is iuipossible to say that 
a request to read an entry in a book is, either in form or .sub¬ 
stance, a question.' So, if a witness be summoned to produce a 
deed, and refuse to do so, he cannot be committed for not 
answering satisfactorily, but the warrant must state that the non¬ 
production of the deed was the ground of the commitment.* 
Still, if a witness refuse to produce his books in order to refresh 
his memory, and is thereby prevented from answering questions, 
he may be committed for not answering satisfactorily, such 
conduct being tantamount to a refusal to answer.* § 360 also 
empowers the Court to summon the bankrupt's wife, and renders 
her liable, in case of disobedience, to the same penalty as is 
incurred by other refractory witnesses. 

§ 1174. It is further provided, by § 250, that every person 
summoned to attend before the Court as a person known or sus¬ 
pected to have any of the estate of the bankrupt in his possession, 
or who is supposed to be indebted to the bankrupt, shall have 
such costs and charges as the Court in its discretion shall tbink 
fit; and every witness summoned to attend before tlie Court 
shall have his necessary expenses tendered to him, in like 
manner as is now by law required upon service of a subpoena to 
a witness in an action at law. By the joint operation of § 7 of 
the Act of 14 & 15 Viet. c. 83, and § 13 of the Bankrupt Act, 
the Lords Justices of the Court of Appeal in Chancery “have 
the like power of summoning and compelling attendance, and of 
examination, and of enforcing obedience to examination and to 
any order duly made, whether relating to any e xamina tion or to 
any other matter, and of requiring and compelling the production 
of books, papers, deeds, writings, and other documents, and have 
the like power of commitment, as is by the Bankrupt Act given 
to the Court of Bankruptcy.” * 

§ 1176. The mode of summoning witnesses before the Insoh 

* Isaac v. Impey, 10 B. <fe 0. 442 ; 4 0. & P. 113, S. C. 

® Ex parte Prowd, Mon. is M‘Ar. 269. 

^ In re Bale, Mon, is M‘Ar. 271, n. a. 
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vent Debtors' Court, is maiuly regulated by § 27 of 1 & 2 Viet., 
c. 110, which enacts, among other. things, that the Court or 
any pommissioner thereof acting under the powers of that Act, 
may administer oaths, and examine all parties and witnesses 
upon oath for the purposes of that Act, and shall have the same 
powers of compelling the attendance of witnesses both before 
the Com-t and before any acting commissioner thereof, and 
before an officer of the Court or examiner as thereinafter men¬ 
tioned,' ^and before such justices as are thereinafter mentioned,* 
and of requiring and compelling the production of books and 
writings, as are possessed by any of the superior courts at West¬ 
minster;® and may order any prisoner, who shall be a necessary 
and material witness in any matter pending in the court, to be 
brought before the Court or commissioner, or officer, or examiner, 
or justices, as often as shall be requisite; and that the Court, or 
any actiqg commissioner thereof, shall have the power of com¬ 
mitting all persons guilty of any contempt of the Court to the 
Queen’s prison,'' or to the common gaol of any county in which 
such person shall be, or shall usually reside: Provided, that 
nothing therein contained shall extend to the compelling the 
attendance of any witness, unless the party, on whose behalf 
such witness shall be required to attend, shall have previously 
tendered to such witness such allowance for expenses for his 
attendance, as in the judgment of the Court or of a commissioner 
thereof shall appear to be reasonable. § 66, after re-enacting 
that, in case any assignee or other person shall disobey any rule or 
order of the Court duly made for enforcing the purposes and pro¬ 
visions of that Act, the Court may order the person so oftending 
to be arrested and committed as for contempt to the Queen’s 
prison," or to the common gaol of any county, city, or place, 
where he shall be or usually reside, there to remain without bail 
until he shall fulfil the duty required, or until the Court shall 

* As to theix powers, seo §§ 62, 63, 74 of the Act. 

■ As to their powers, see §§ 70, 72, et seq., of the Act. 

^ The process used is a writ of subpoena, purporting to bo witnessed by 
the chief commissioner of the Insolvent Debtors* Court, and actually signed 
by the clerk of that court. It resembles the ordinary subpoena. 

« 6 & 0 Viet., c. 22. • Id. 
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make order to the contrary;—provides, that nothing therein 
contained shall authorise a commissioner of the Court acting 
out of court upon summons to commit any person for disobedience 
of any order of the Court, or of any commissioner thereof. § 107 
enacts, that the justices mentioned in the Act shall have the same 
powers of compelling tlie attendance of witnesses, and of requiring 
and compelling the production of books, papers,' and writings for 
the purposes of the Act, as are given to the Court and the com¬ 
missioners, subject to such provisions and limitations as the same 
are made subject to; and in all cases where the duplicate of any 
petition and schedule shall have been lodged with the clerk of the 
peace or his deputy, or with the town-clerk or other officer in the 
manner mentioned in § 106, such clerk of the peace or his 
deputy, or such town-clerk or other officer, is thereby authorised 
to issue all such subpoenas under the Act as may be requisite, iu 
each of which the names of not more than four persons shall 
be inserted, and to receive for such subpoena from the person 
requiring the same, the sum of two shillings and sixpence, and 
no more. 

§ 1176. Besides the above powers, the commissioners of the 
Insolvent Debtors’ Court, have now, by virtue of the Act of 
10 & 11 Viet., c. 102,' like powers for enforcing the attendance 
of witnesses, in all matters of insolvency and debt under the 
Acts of 6 & 6 Viet., c. 116, 7 & 8 Viet., c. 00, and 8 & 9 Viet., 
c. 127, as were formerly exercised by the commissioners of bank¬ 
rupts under the same Acts; * provided the debtor or defendant 

' See §§ 4, 6, 8. 

' As to these, see 7 4; 8 Viet., c. 9G, which, amending the Act of 6 (h 0 
Viet., c. 116, empowers partira not subject to the bankrupt laws to petition 
for protection from process; and then enacts, in § 6, that upon such peti¬ 
tion being hied, the commissioner shall possess the like power and authority 
to compel the attendance of, and to examine, such petitioner and his wife, 
and every person known or suspected to hkve any of the property of such 
petitioner in his possession, or who is supposed to be indebted to such 
petitioner, and every person whom the commissioner believes capable of 
giving any infonnation concerning the person, trade, business, calling, 
dealings or property of such petitioner, or any information material to the 
fuU disdosure of the dealings of such petitioner, and to enforce both obedience 
to such examination, and the production of books, deeds, papers, writings, 
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shall have resided for the last six months within twenty miles of 
the London Post-office. 

§ 1177. The mode of compelling witnesses to attend before the 
Comty Courts, is mainly regulated by the Act of 9 & 10 Viet., 
c. 95, which after enacting in § 85, that “ either of the parties to 
the suit or any other proceeding under this Act may obtain, at the 
office of the ‘ registrar ’ * of the couii;, summonses to witnesses, to be 
served by one of the bailiffs of the court, with or without a clause 
requiring the production of books, deeds, papers, and writings in 
their possession or control; ” and that, “ in any such summons 
any number of names may be inserted; ”—goes on to provide, by 
§ 86, “ that every person on whom any such summons shall have 
been served, either personally or in such other manner as shall be 


and other documents, as by any law now in force relating' to bankrupts are 
possessed by the several courts authorised to act in the prosecution of fiats in 
bankruptcy touching the seizure of property, and the examination, of any 
bankrupt or other person under a fiat in bankruptcy. See also § 53 of the 
same Act. See further 8 & 9 Viet,, c. 127, which is an Act for bettor 
securing the payment of small debts, and which enacts, in § 18, “ that either 
of the parties to the suit or any other proceeding before any such commissioner 
or in any such com't may obtain summonses to witnesses, to bo served by a 
messenger or bailiff, ■with or without a clause requiring the production of 
books and writings in their possession or control; and in any such summons 
any number of names may be inserted ; and every person on whom any such 
summons shall be personally served witliin the jurisdiction of the Court, and 
to whom, at the same time payment or tender of his expenses shall have 
been made, on such scale of allowance as shall be from time to time settled 
by the Court of Bankruptcy or judge of any such court as aforesaid, as the 
case may be, with the approval of one of Her Majesty’s principal Secretaries 
of State, and who shall refuse or neglect, without sufficient cause, to appear, 
or to produce any books or writings required by such summons to be 
produced ; and also every person present in court who shall be required to 
give evidence, and who shall refuse to be sworn or give evidence, shall 
forfeit and pay such fine, not exceeding five pounds, as the commissioner or 
judge shall set on him ; and payment of such fine shall be enforced in like 
manner as payment of any debt recovered by judgment of any court of 
competent jurisdiction; and the whole or any part of such fine in the 
discretion of the judge, after deducting the costa, shall be applicable toward 
indemnifying the party iiqured by such refusal or neglect, and the remainder 
thereof shall bo applicable to the expenses of the court in which the fine was 
imposed.” > See 19 20 Viet., c. 108, § 8. 
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directed by the general rules or practice of the Courts,* and to 
whom, at the same time, payment or a tender of payment of his 
expenses shall have been made, on such gcale of allowance as 
shall be &om time to time settled by the general rules of practice 
of the Court,® and who shall refuse or neglect, without sufficient 
cause, to appear, or to produce any books, papers, or writings 
required by such summons to be produced; and also every person 
present in com’t who shall be required to give evidence, and 
who shall refuse to be sworn and give evidence, shall forfeit 
and pay such fine, not exceeding ten pounds, as the judge 
shall set on him; and the whole or any part of such fine, 
in the discretion of the judge, after deducting the costs, shall 
be applicable toward indemnifying the party injured by such 
refusal or neglect, and the remainder thereof shall form part 
of the general fund of the court in which the fine was im¬ 
posed.” The Act contains no provision respecting Mtnesses 
who live beyond the jurisdiction of the Court, but in these cases, 
the practice is for the registrar to transmit the summons to the 
bailiff of the distiict in which the witness resides, and the process 
is then served like an ordinary foreign summons.® The legality 
of this practice may possibly bo questionable. 

§ 1178. The County Courts^^ke the Insolvent Debtors' Court, 
have also now jurisdiction in certain cases of insolvency and debt 
which were formerly under the jurisdiction of the courts of bank¬ 
ruptcy ; and in these cases they may exercise such powers for 
enforcing the attendance of witnesses as were heretofore exercised 
by the commissioners of bankrupts.* 

§ 1179. By the Act of 6 & 7 Viet., c. 18, §§ 36, 60, and 51, 

* Under the County Court Bulen 46 and 68, the service may be either 
personal or by delivering the' summons “ to some person, apparently sixteen 
years old, at the house, or place of dwelling, or place of business” of the 
witness ; but no place shall be deemed his place of business, unless he be the 
master or one of the masters of it. 

" Ante, p. 098, n. 2. 

“ See and compare County Court Rules, 12, 24, 68, and 74 j and qu., 
as to the power of the judges to make the last rule. ^ 

* 10 & 11 Viet., c. 102, §§ 4, 0, 8. See ante, § 1176. . 
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reviaing barriatera are empowered to require, by summons under 
their hands, tlie attendance of assessors, overseers, and relieving 
andfother parish officers, who, in the event of their disobedience, 
are liable, upon proo^ of the service of the summons, to be fined 
by the barristers any sum not exceeding five pounds, nor less than 
twenty shillings.' 

§ 1180. The attendance of witnesses before arbitrators is regu¬ 
lated in England by §§ 39 and 40 of 3 & 4 Will. 4, c. 42, and in 
Ireland by §§ 63 and 64 of 3 & 1 Viet., c. 105; which sections 
respectively enact, that, where any reference shall have been made 
by any rule of court, or judge’s order, or order of Nisi Prius in 
any action, or by any submission to reference containing an agree¬ 
ment that it shall be made a rule of court, the Court by which 
such rule or order shall be made, or which shall be mentioned in 
such agreement, or any judge, may, by rule or order, command the 
attendance and examination of any person, or the production of 
any documents, mentioned therein; and the disobedience of such 
rule or order shall be deemed a contempt of Court, if, in addition 
to the service of the same, an appointment of the time and place 
of attendance, signed by one at least of the arbitrators, or by the 
umpire, before whom the attendance is required, shall also be 
served, either together with, or after the service of, such rule or 
order: Provided that every person whose attendance is required, 
shall be entitled to the like conduct-money, and payment of 
expenses, and for loss' of time, as upon attendance at any trial; 
that the application made to the Court or judge for such rule or 
order, shall set forth the county where the witness is residing at 
the time, or satisfy the Court or judge that he cannot be found; 
and that no person shall be compelled to produce, under any such 
rule or order, any writing or other document that he might have 
withheld at a trial, or to attend on more than two consecutive 
days, to be named in the order. 

§ 1181. Under the Act to encourage the establishment of 
district courts and prisons, certain disputes may be referred to 

^ See also the Irish Act of 13 ih 14 Yict,, c. 69, §§ 66 & 67. 
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arbitration, and in that event, the arbitrator is empowered to 
summon before him such persons as he may require, and to 
examine them upon oath.' So, official referees, under the Metro¬ 
politan Buildings’ Act, may, by their summons in writing, sealed 
with the seal of the registrar of metropolitan buildings, require 
the attendance of any person to give evidence and to produce 
documents; and in the event of disobedience, the party may be 
proceeded against as for a contempt of court, provided he has 
been paid or tendered his expenses, and has been served, in 
addition to the summons, with an appointment of the time and 
place of attendance, signed by at least one of the referees.* 

§ 1182. It has been stated in a former part of this work,* that 
under the provisions of the Acts of 13 Geo. 3, c. 63, 1 Will. 4, 
c. 22, and 3 & 4 Viet., c. 105, § 66, the judges at Westminster and 
Dublin respectively are authorised to grant writs of mandamm 
or e&nmisaions to the judges of India, of the colonies, and of 
other places under her Majesty’s dominion, empowering them to 
examine witnesses in certain cases; and § 2 of the second named, 
and § 67 of the last named Act, respectively provide, that when¬ 
ever any such writ or commission shall issue, “the judge or judges, 
to whom the same shaU be directed, shall have the like power to 
compel and enforce the attendance and examination of witnesses, 
as the Court, whereof they are judges, does or may possess for 
that purpose in causes or suits depending in such court.” It has 
further been shown,^ that each of the Superior Courts at West¬ 
minster, the Court of Common Pleas at Lancaster, and the Court 
of Pleas at Durham, and the several judges thereof, may, under 
§ 4 of 1 Will. 4, c. 22, and each of the Superior Courts at Dublin, 
and the several judges thereof, may, under § 69 of 3 «k 4 Viet., 
c. 105, order witnesses within the juriadiction of the court wherein 
an action shall be depending, to be examined on interrogatories or 
otherwise before the Master of the couj:t, or such other person as 
shall be appointed; and § 5 of the former, and § 70 of the latter 
Act provide, that when any rule or order shall be made for this 


‘ 5 & 6 Viet., c. 63, § 32. 
* Ante, §§ 460—479. 


» 7 & 8 Viet., c. 84, § 85. 
* Ante, § 472. 
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purpose, “ it shall be lawful for the Court, or any judge thereof, 
in and by the first rule or order to be made in the matter, or 
any subsequent rule or order, to command the attendance of 
any person to be named in such rule or order for the purpose of 
being examined, or the production of any writings or other 
documents to be mentioned in such rule or order; and to direct 
the attendance of any such person to be at his own place of abode, 
or elsewhere, if necessary or convenient so to do; and the wilful 
disobedience of any such rule or order shall be deemed a contempt 
of court, and proceedings may be thereupon had by attachment, 
(the judge’s order being made a rule of court before or at the 
time of the application for the attachment,) if, in addition to the 
service of the rule or order, an appointment of the time and 
place of attendance in obedience thereto, signed by the person or 
persons appointed to take the examination, or by one or more of 
such persons, shall be also served together with or after the service 
of such rule or order: Provided always, that every person, whose 
attendance shall be so required, shall be entitled to the like conduct¬ 
money, and payment for expenses, and loss of time, as upon atten¬ 
dance at a trial: Provided also, that no person shall be compelled 
to produce, under any such rule or order, any writing or other 
document, that he would not be compellable to produce at a trial 
of the cause.” § 7 of the one Act, and § 72 of the other, require 
that the examination of witnesses shall be taken on oath or 
affirmation, to be administered, either by the examiner, or by a 
judge of the court wherein the action shall be depending; and the 
usual clause is added, that witnesses giving false evidence shall 
be guilty of perjury; while §§ 8, and 73, respectively require the 
examiner/*to make, if need be, a special report to the Court 
touching such examination, and the conduct or absence of any 
witness or other person thereon or relating thereto; and the 
Court is authorised to institute such proceedings, and make 
such orders upon the report as justice may require, and as 
may be instituted and made in any case of contempt of the 
Court.”' 

' § 11 provides, that no order shall be made in pursuance of this Act by 
a single judge of the Court of Fleas at Durham, unless he be also a judge of 
one of the Courts at Westminster. 
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§ 1183 a. All the provisions cited in Ihe last section which are 
applicable to the examination of witnesses under the commissions 
and orders of courts of law, have, as before stated, been recently 
extended to the English and Irish Courts of Probate, an^ the 
Court for Divorce and Matrimonial Causes.' 

§ 1183. Although the Acts of 1 Will. 4, c. 33, and 3 & 4 Viet., 
c. 106, thus contain provisions for enforcing the attendance of 
witnesses, either before the colonial judges, when acting as com¬ 
missioners, or before examiners, when acting within the juris¬ 
diction of the Court appointing them, neither of these statutes 
affords any means for compelling witnesses to attend and be 
examined under any commission, which is to be executed in 
some part of the United Kingdom beyond the jurisdiction of the 
Court from which the commission issues. An Act, however, was 
passed in the year 1843 to remedy this defect; * which,—after 
reciting that “ there are at present no means of compelling the 
attendance of persons to be examined under any commission for 
the examination of witnesses issued by the Courts of Law or 
Equity in England or Ireland, or by the Courts of Law in Scot¬ 
land, to be executed in a part of the realm subject to different 
laws from that in which such commissions arc i^ued, and great 
inconvenience may arise by reason thereof,”—enacts,’ that “if any 
person, after being served with a Avritten notice to attend any 
commissioner or commissioners appointed to execute any such 
commission for the examination of witnesses as aforesaid, (such 
notice being signed by the commissioner or commissioners, and 
specifying the time and place of attendance), shall refuse or fail 
to appear and be examined under such commission, such refusal 
or failure to appear shall be certified by such commissioner or 
commissioners; and it shall thereupon be competent to or on 
behalf of any party suing out such commission, to apply to any 
of the superior courts of law in that ^art of the kingdom within 
which such commission is to be executed, or any one of the judges 
of such courts, for a rule or order to compel the person or persons 
so refusing or failing as aforesaid, to appear before such commis- 


5 6*7 Viet., c. 82.^ »§6. 


‘ See ante, § 479 a. 
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sioner or commissioners', and to be examined under such com* 
mission; and it shall be lawful for the Court or judge to whom 
such application shall be made, by rule or order to command the 
attendance and examination of any person to be named, or the 
production of any writings or documents to be mentioned, in such 
rule or order.” The same Act further enacts,' that “ upon the 
service of such rule or order upon the person named therein, if 
he or she shall not appear before such commissioner or commis¬ 
sioners as aforesaid for examination, or to produce the waitings or 
documents mentioned in such rule or order, the disobedience to 
such rule or order shall, if the same shall happen in England or 
in Ireland, render the person disobeying subject and liable to 
such pains and penalties, as he or she would be subject and liable 
to by reason of disobedience to a writ of subpoena in England or 
in Ireland; and if such disobedience shall happen in Scotland, it 
shall be competent to the Lord Ordinary on the bills, upon an 

I 

application made to him, by or on behalf of any party suing out 
such commission, and upon proof of such disobedience made 
before him, to direct the issue of letters of second diligence, 
according to the forms of the law of Scotland, to be used against 
the person disobeying such rule or order.” The Act then further 
provides," that “ every person, whose attendance shall be so 
required, shall be entitled to the like conduct-money and payment 
of expenses and for loss of time, as for and upon attendance at 
any trial in a court of law; and that no person shall be compelled 
to produce under suoli rule or order any writing or other docu¬ 
ment, that he or she would not be compellable to produce at a 
* trial, nor to attend on more than two consecutive days, to be 
named in such rule or order.”" 

§ 1184. The Acts of 11 & 13 Viet., c. 43, and 11 & 13 Viet., c. 43, 
which were passed in the year 1848, contain clauses of much 
importance, as regulating, in two large classes of cases, the mode 

* 6 & 7 Viet., 0. 82, § 6. * § 7. 

As to the power of enforcing the attendance of witnesses before examiners 
app<wted to take evidence in Her Majesty’s dominions in rehition to civil or 
commercial matters pending before foreign tribunals, see 19 & 20 Viet., 
0. 113, cited ante, § 494 a. 
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of enforcing the attendance of witnesses before Justices of the 
Peace. The first-named Act, which was passed to facilitate the 
j>erformance of duties by magisti’ates out of sessions with r^pect 
to persons charged with indictable offences, enacts, in § 16, that “if 
it shall be made to appear to any Justice of the Peace by the oath 
or affirmation of any credible person, that any person within tlie 
jurisdiction of such justice is likely to give material evidence for 
the prosecution, and will not voluntarily appear for the pui^ose of 
being examined as a witness at the time and place appointed for 
tlie examination of the witnesses against the accused, such justice 
may and is Hereby required to issue his summons ' to such person, 
under his hand and seal, requiring him to be and appear at a 
time and place mentioned in such summons before the said 
justice, or before such other justice or justices of the peace for 
the same county, riding, division, liberty, city, borough, or place, 
as shall then be there, to testify what he shall know epneerning 
the charge made against such accused party; and if any person 
so summoned shall neglect or refuse to appear at the time and 
])lacp appointed by the said summons, and no just cxcum shall be 
offered for such neglect or refusal, tlien (after proof upon oath or 
affinnation of such summons having been served upon sucli 
person, either personally or by leaving the same for him with 
some person at his last or most usual place of abode) it shall be 
lawfiil for the justice or justices, before whom such person should 
have appeared, to issue a warrant' under his or their hands and 
seals, to bring and have such person at a time and place to be 
therein mentioned, before the justice who issued the said sum¬ 
mons, or before such other justice or justices of the peace for 
the same county, riding, division, liberty, city, borough, or place 
as shall then be there, to testify as aforesaid, and which said 
warrant may, if necessary, be backed as hereinbefore is men¬ 
tioned,® in order to its being executed out of the jurisdiction of 
the justice who shall have issued the same; or if such justice 
shall be satisfied by evidence upon oath or affirmation that it is 
probable that such person will not attend to give evidence without 
being compelled so to do, then, instead of issuing such summons, 


' See form in SclMid. to Act, LI. * See form in Sohed. to Act, L 2. 
® As to the badring of these warrants, see post, § 1186, 

3 T 
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it shall be lawful for him to issue his warrant^ in the first instance^ 
and which, if necessary, may he backed as aforesaid; ® and if on 
the appearance of such person so summoned before the said last- 
mentioned justice or justices, either in obedience to tlie said 
summons, or upon being brought before him or tliem by virtue 
of the said warrant, such person shall refuse to be examined 
upon oath or affirmation concerning the premises, or shall refuse 
to take such oath or affirmation, or, having taken such oath or 
affirmation, shall refuse to answer such questions concerning tlie 
premises as shall then be put to liim, without offering any just 
excuse for such refusal, any justice of the jieace then present, and 
having there jurisdiction, may by warrant ® under his hand and 
seal commit the person so refusing to the common gaol or house 
of correction for the county, riding, liberty, city, borough, or 
place where such person so refusing shall then be, there to 
remain and be imprisoned for any time not exceeding seven days, 
unless he shall in the mean time consent to be examined, and to 
answer concerning the premises.” 

§ 1186. The Act of 11 it 1^ Viet., c. 43,—which, subject to some 
exceptions to be presently mentioned,^ relates to summary convic¬ 
tions and orders by justices out of sessions,—contains, in § 7, 
similar provisions for enforcing the attendance of witnesses; 
excepting only that, before the justice can issue his warrant for 
the apprehension of a witness who has disobeyed a summons, 
proof upon oath or affirmation must be given, that “ a reasonable 
sum was paid or tendered to the witness for his costs and 
expenses in that behalf.” 

§ 1186. If the witness, against whom any warrant shall be 
issued under either of these Acts, shall not be found within the 
jurisdiction of the justice issuing the same, or “if he shall 
escape, go into, reside, or be, or be supposed or suspected to be, 
in any place beyond such jurisdiction, whether in England, 
Wales, Ireland, Scotland, or the Channel Islands, any justice or 
other officer, within whose jurisdiction the witness shall be, or be 


* See form in Sched. to Act, L 3. 
^ See form in Schetl. to Act, L 4, 


® %ee post, § 1186. 
' Post, § 1187. 
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supposed to be, may, “ upon proof alone being made on oath of 
the handwriting of tlie justice issuing such warranty" make an 
indorsement' on the same, authorising its execution within his 
jurisdiction; and the warrant so backed may then be executed as 
if it bad originally issued in such last-mentioned place.® 

§ 1187, It has been stated just above, that tlie Act of 11 & 12 
Viet., c. 43, does not apply to all summary convictions and orders. 
The main exceptions are pointed out in § 35® of the Act, and 
consist of orders of removal; orders with respect to lunatics; 
informations, complaints, and other proceedings under any Act 
relating to the excise, customs, stamps, taxes, or post-office ; 
bastardy orders and warrants; and proceedings under the statutes 
which regulate the labour of children in factories. With respect, 
however, to orders of removal and bastardy orders, justices may 
enforce the attendance of witnesses by summons and toarrant 
under 7 & 8 Viet., c. 101, § 70, which enacts, that, “ in any 
proceedings to be had before justices in petty or special sessions, 
or out of sessions, under the provisions of that Act, or of any of 
the Acts required to be construed as one Act therewith,” * (that 
is, 5 & 0 Viet., c. 57; 4 & 5 Will. 4, c. 76; 5 & 6 Will. 4, c. 69; 
6 & 7 Will. 4, c. 96; 1 & 2 Viet., c. 56, §§ 118—122; 1 & 2 Viet., 

* See form in Sched. to 11 & 12 Viet., c. 42, K, 

=> 11 & 12 Viet,, 0 . 42, §§ 11—16 ; 11 & 12 Viet., c. 43, §§'3, 7. 

^ Which enacts, that ** nothing in this Act shall extend or be construeil 
to extend to any warrant or order for the removal of any poor person, who 
is or shall become chargeable to any parish, township, or place ; nor to any 
complaints or orders made with respect to lunatics, or the expenses incurred 
for the lodging, maintenance, medicine, clothing, or care of ^y lunatic or 
insane person ; nor to any information or complaint or other proceeding 
under or by virtue of any of the statutes relating to Her Majest 3 r’s revenue 
of excise or customs, stamps, taxes, or post-office ; nor shall anything in 
this Act extend or be construed to extend to any complaints, orders, or 
warrants in matters of bastardy made against the putative father of any 
bastard child, save and except such of the provisions aforesaid as relate to 
the backing of warrants for compelling the appearance of such putative 
father, or warrants of distress, or to the levying of sums ordered to be paid, 
or to the imprisonment of a defendant for non-payment of the same ; nor 
shall anything in this Act extend to any proceedings under the Acta of Par¬ 
liament regulating or otherwise relating to the labour of children and young 
persons in mills or factories.” ■* § 74 ; 6 & 6 Viet., c. 67, § 18, 

8t2 
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c. 25, § 2; 7 Will. 4 & 1 Viet., c. .'SO; and 2 & 3 Viet., c. 84, 
except so far as the provisions of any former Act shall have been 
expregsly altered or amended by the provisions of any subsequent 
Act), “ if any party to such proceedings request that any person 
be summoned to appear as a witness in such proceedings, it shall 
be lawful for any justice to summon such person to appear, and 
give evidence upon the matter of such proceedings; and if any 
person so summoned neglect or refuse to appear to give evidence 
at the time and place appointed in such summons, and if proof 
upon oatli be given of personal service of the summons upon such 
person, and that the reasonable expenses of attendance were paid 
or tendered to such person, it shall, be lawful for such justice, by 
warrant under his hand and seal, to require such person to be 
brought before him, or any justice before whom such proceedings 
are to be had; and if any person coming or brought before any 
such justices in any such proceedings refuse to give evidence 
thereon, it shall be lawful for such justices to commit such person 
to any house of correction wdthin their jurisdiction, there to 
remain without bail or mainprize for any time not exceeding 
fourteen days, or until such person shall sooner submit himself 
to be examined; and, in case of such submission, the order of 
any such justice shall he a sufficient warrant for the discharge of 
such person.” 

§ 1188.' So, in all proceedings under the Acts “regulating or 
otherwise relating to the labour of children and yoimg persons 
in mills and factories,” magistrates are empowered to compel 
witnesses to attend by summons and warrant.' 

i. 

§ 1189. In most of the other cases excepted out of the Act of 
11 & 12 Viet., c. 43, the Legislature, while authorising the justices 
to summon the witness, has given them no power to issue a 
warrant, but has enabled them to punish disobedience by tlie 
infliction of a fine. Thus, the recent Act for consolidating the 

‘ 7 «b 8 Viet., c. 16, § 49 ; 3*4 WUl. 4, c. 103, § 38 ; 8&9 Viet., 
c. 29, §§ 36, 37, amended by 9 & 10 Viet., c. 18, and 10 d; 11 Viet., c. 
70. Under § 50 of the first-named Act, inspectors and sub-in-speotors may 
summon witnesses, the form of the summons being given in Belied. D. 
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laws of the customs renders a witness who disobeys the summons 
of a justice liable to such penalty, not exceeding 50?., as the 
justice shall think fit to impose.' Somewhat similar clauses arc 
contained in the statutes which respectively relate to the excise,’ 
and the post office;® but under the fomer Act the penalty is fixed 
definitively at 50?., and under the latter at 10?. A fine of 10?. is also 
imposed on refractory witnesses by several other statutes, which, 
with more or less particularity, relate to the revenue.' The Acts 
which now regulate proceedings with respect to lunatics,* contain no 
clause enabling magistrates to enforce the attendance of witnesses, 

’ 16 tfe 17 Viet., c. 107, § 274,|pnacts, tlmt “anyjustice before whom 
any complaint or information under this or any other Act relating to the 
customs shall be judicially brought, may summon any person required as a 
witness, wherever in the United Kingdom such person shall be or reside, 
to appear before him or any other justice or justices to testify what ho shall 
know concerning the matter of such complaint or information ;»aud if any 
person so sxunmoned shall refuse or neglect to appear at the time and place 
appointed by such summons, and no just excuse shall be offered for such 
neglect or refusal, then, after proof upon oath or affirmation that sucli 
summons was duly served upon such person, either por«)nally or by leaving 
the same at his last or usual place of abode, or on board any ship to which 
such person may belong, or who having appeared according to the exigency 
of such summons shall refuse to take oath, or, if a quaker or other person 
having legal power to make affirmation, refuse to affirm, or shall refuse to 
give evidence, or to answer according to tho best of liis knowledge and belief 
any legal question required of him, such person shall for every such default 
or offence forfeit such sum not exceeding fifty pounds as such justice shall 
see fit.” = 7 & 8 Geo. 4, c. 63, § 74. 

’ 7 Will. 4 & 1 Viet., c. 36, § 20, enacts, that “ every person who shall 
be summoned .as a witness to give evidence before a justice of the peace, or 
before justices at sessions, touching the matters alleged in or relating to an 
information, complaint, appeal, or other proceeding depending before such 
justice or justices for the recovery of a postage, postage debt, or penalty 
under the Post Office Acts, who shall neglect or refuse to appear before such 
justice or justices at tho time and place to bo for that purpose appointed, 
without a reasonable excuse for such neglect or refusal, to be allowed by such 
justice or justices, and every person so stuiunonod who shall appear, bufi 
shall refuse to be examined and give evidence before such justice or justices 
touching the matters aforesaid, shall forfeit ten pounds.” 

' See 11 Geo. 4 & 1 Will. 4, c. 64, § 20, as to beer-houses ; 2 <b 3 Will. 
4, c. 120, § 111, and 16 & 17 Viet., c. 88, as to post-horses; 60 Geo. 3} 
c. 41, § 32, as to hawkers and pedlars; 52 Geo. 3, c. 93, Sch. L, rule 14, 
as to game certificates. 

" 8 & 9 Viet., 0 . 100 ; 10 & 17 Viet., cc. 96, 97. 
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either by warrant or fine; and, tlierefore, in cases under these 
Acts, the most prudent, if not the only,* course for the parties to 
adoptc is to summon the witness in the first instance, and, if he 
refuses to attend, to direct that he shall be served with a 
subpoena, which may be obtained from the clerk of the peace, if 
the witness lives within tlie jurisdiction of the justices, or from 
the Crown Office, if he resides in another county.** 

§ 1190. Since the year 1848, several statutes have passed, 
which authorise justices in particular inquiries to compel the 
attendance of witnesses by summons and wairant, as, for example, 
the Act of 13 & 10 Viet., c. 93, §^7, which aims at the more 
effectual prevention of cruelty to animals. Other statutes, again, 
adopt the system of fines; and among these may be mentioned 
the “ City of London Sewers Act, 1848,” * and the Act for 
preventing contagious disorders among cattle,^—the one fixing 
the fine at twenty shillings, and the other specifying 6l. as the 
maximum penalty.® 

§ 1191. Notwithstanding tlie general language of the Acts, 
which empower justices to compel the attendance of witnesses by 
summons and wan’ant, it is cleai* that they can, in general, only 
exercise this power within the limits of their own jurisdiction; 
and, therefore, whenever the witness lives beyond such limits, 
recourse must be had, either to the cumbrous system of backed 
warrants,® or to the Crown Office subpoena, except in the very 

* See 2 Bum’s Justice, by CLitty, 447 ; Dickenson’s Quarter Sess. 127 ; 
DaJt. Just, pi 441, ed. 1697, c. 169, § 6 j id. p. 24, c. 6 ; Evans v. Roes, 
12 A. & E. S5 ; 4 P. & D. 32, S. 0. 

" See R. e. Lydeard St. Liiwrence, 11 A. «fe E. 627, per Lord Deumaii; 
R. V. Greenaway and R. v. Caroy, 7 Q. B. 126. It deserves notice, that by 
15 Geo. 3, c. 39, any justice is empowered to administer an oath to any 
person, when any statute directs a penalty to be levied, or a distress to be 
made, provided such justice be acting under the authority of such statute ; 
and, possibly, this enactment might be held, by implication, to empower the 
justice to enforce the attendance of all material witnesses by summons and 
warrant. Sed qu. ® 11 «fe 12 Viet., c. 163, § 258. 

* 11 d; 12 Viet., c. 107, § 16, continued by 16 & 17 Viet., c. 62. 

For another instance, see 16 & 17 Viet., o. 112, § 66, Dublin Hackney 
Carriage Act. « Ante, § 1186. 
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few instances, where, as in the Acts relating to the excise,' and 
customs,* and to the trade of tanners,® power is expressly given 
to the justices to issue process beyond their jurisdiction. , 

§ 1193. A somewhat important provision of the Irish Statute, 

1 & 3 Will. 4, c. 44, may here be mentioned. § 8 enacts, that 
it shall be lawful for every court in Ireland, having by law juris¬ 
diction over criminal offences, upon proof being made of the 
seiwice, either personally, or at the residence of the person 
required to attend, of any summons to appear and give evidence in 
such court touching any offence, to impose upon the person so 
served, in case of his disobeyyig such summons, such fine as the 
Court shall in its discretion think proper. 

§ 1103. Several Acts of Parliament give to commissioners, 
inspectors, sheriffs, and other officers, more or less stringent 
powers to enforce the attendance of witnesses before them. 
Thus, whenever it is necessary !for the Commissioners of 
Customs, or their officers, to institute an inquiry relating to any 
business under their management, they are empowered to 
summon any person required as a witness to appear before them 
and to give evidence on oath; and if such person, having his 
reasonable expenses tendered to him, refuses to attend, or 
otherwise misbehaves, he renders himself liable to a penalty of 
twenty pounds." The Poor Laio Commissionerst both for England 
and Ireland, and the inspectors respectively appointed by them, 
may summon any person for the purpose of being examined upon , 
any matter under their control, or of producing or verifying any 
document relating to such matter; and in the event of such 
person disobeying such summons, or refusing to give evidence, or 

* ? 8 Geo. 4, c. 63, § ^4, empowers the commissiouers of excise, tho 

justices, and commissioners of appeal, to .summon any witness, “ in what¬ 
ever part of the United Kingdom he may reside or he.’’ 

" 16 17 Viet., c. 107, § 274, cited ante, p. 1061, n. 1. 

® 41 Geo. 3, c. 63, § 10, enables justices to summon witnesses, although 
such persons shall not at the time of such summons be within the jurisdic¬ 
tion of such justices,” “ provided that no person shall be obliged to travel 
by reason of such summons more than six miles.” 

M6 & 17 Viet., c. 107, §§ 38, 39. 
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wilfully altering, suppressing, concealing, destroying, or refusing 
to produce any such document, he shall be deemed guilty of 
misd^eanor: Provided always, that no person shall be required 
to travel more than ten miles in England, or twenty miles in 
Ireland, from his place of abode; and if he be summoned by an 
English inspector, he shall be allowed his expenses.' The 
Commissioners and inspectors under the Charitable Tinsts Acts 
of 1853 and 1856, possess somewhat similar powers for enforcing 
the attendance of particular witnesses." The Commissioners, 
too, for sale of incumbered estates in Ireland may, by summons 
under their seal, require witnesses to attend before them, at a 
time and place to be mentioned in ^uch summons, and to produce 
all deeds and other documents 'relating to any question before 
them; and if such witnesses disobey such summons, they will be 
liable to be dealt with as if they had disobej'ed the Irish Court of 
Chancery^' 

§ 1194. Again, the Inclosure Commissioners, or any assistanl- 
cummissioner, may, by summons under the seal of the Com¬ 
mission, or under the hand of such assistant-commissioner, 
require the attendance of witnesses before themselves, or if 
the summons be under seal, before the valuer; and every such 
witness, in case of disobedience, or other misconduct in refusing 
to be sworn or to give evidence, is liable to a penalty not exceed¬ 
ing ten pounds, to be levied and recovered before two justices of 
the county in which the land to be inclosed is situate; and he will 
also be deemed guilty of misdemeanor; but he must be paid 
or tendered the reasonable charges of his attendance, and he 
need not travel above ten miles from the place of his abode.' So, 
when landowners refuse to treat with commissioners of sewers, 
these last may issue their warrants to the sheriff to impmicl a 
compensation jury to attend the sessions; and, thereupon, the 

* 10 & 11 Viet., a 109, §§ 11, 21, 26 ; 4 & 6 Will. 4, c. 76, §§ 13,14 ; 
10 & 11 Viet, c. 00, §§ 19, 20, Ir. ; 14 & 15 Viet., c. 68, §§ 16,17, Ir. 

* See and compare 16 & 17 Viet, c. 137, §§ 10—14, and 18 & 10 Viet, 

0 . 124, §§ 6—9. s 12 & 13 Viet, c. 77, § 12. 

^ 8 9 Viet., c, 118, 9, 39, 40, 159, 164. S«)o also 41 Geo. 3, c. 

109, §§ 33, 34. 
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Clerk of the Peace, or his deputy, shall'summon all such persons 
as shall be thought necessary to be examined as witnesses, who, 
if they do not appear, or i^ they refuse to be sworn or ^o be 
examined, without lawful excuse to be allowed by the sessions, 
shall forfeit a sum not exceeding five pounds for every suck 
offence.' So, in the Act passed in 1648 to enable the Crown to 
acquire lands for naval purposes, if parties refuse to treat with the 
commissioners thereby appointed, tlie sheriff, under-sheriff, or 
sheriff-depute, as in the last case, may summon a compensation 
jury to attend before him; and such officer, instead of the Clerk 
of the Peace, is further authorised to summon the witnesses, 
who, if they disobey, &c., are liable to a penalty not exceeding 
fifty pounds, to be imposed by some justice on proof of the 
offence,* So, under “ the Preliminary Inquiries’ Act, 1861,” the 
inspectors appointed by tlie Lords Commissioners of the Admi¬ 
ralty, are empowered to smnmon any persons, whose evidence in 
their judgment shall be material; and if such persons mlfully 
neglect or refuse to attend in pursuance of such summons, or to 
produce such documents as they may under the Act be required 
to produce, they become liable to a penalty not exceeding five 
pounds.’ So, every special inspector appointed under the 
Merchant Shipping Act, 1854, may, by summons under his hand, 
require the attendance of witnesses before him; and every^ person 
who refuses to obey such summons, after having his expenses 
tendered to him, becomes liable to a penalty not exceeding ten 
pounds.’ 

§ 1195. Where convmmwmrs are appointed under the Act of 
13 Geo. 3, c. 106, to take evidence in Ireland respetting Irish 
controverted elections, the chairman of the commission is em¬ 
powered, at all times, by warrant under his hand and seal, to 
send for all persons, papers, and records; and the commissioners 
may examine the witnesses on oath, and exercise the same powers 
as are enjoyed by select committees of the House of Commons 

' 3 & 4 Will. 4, c. 22, §§ 26, 27. § 29 provides by whom the costs of 

the witnesses are to be paid. See 4 & 5 Viet., c. 45, §§ 13, 14. 

6 <b 7 Viet., c. 08, §§ 8, 13. '' 14 *t 15 Viet., c. 49, §§ 4, 5. 

♦ 17 & 18 Viet., c. 104, § 15. 
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in controvert^ election's.' § 28 authorises the chairman, “ by 
warrant under his hand and' seal, directed to any one or more 
constable or constables, or to any other person or persons 
specially appointed by such chairman, to summon and require the 
attendance of any witnesses or other persons before the commis* 
sioners, at the day and place to be mentioned in the warrant; ” 
while § 29 enacts, that “if any person so summoned as a witness 
shall neglect or refuse to attend, without lawful excuse to be 
determined by the said commissioners,—or if any witness before 
such commissioners shall prevaricate, or shall otherwise mis¬ 
behave in giving or refusing to give evidence,—or if any person 
shall be guilty of any contempt or misbehaviour whatsoever of or 
towards the said commissioners, while sitting and acting in the 
execution of their said commission, the said chairman of the said 
commissioners shall, and he is hereby empowered, by a warrant 
under his hand and seal, and directed to the gaoler of the 
common gaol of the county or place in which the said commis¬ 
sioners shall sit, to commit such person (not being a I'cer of the 
realm or a Lord of Parliament) to the custody of the said gaoler, 
without bail or maiuprize, for any time not exceeding six calendar 
months.” § 60 enacts, that “in case it shall be requisite to 
summon any member of Parliament to give evidence before the 
said commissioners, who shall be then attending his duty in 
Parliament, the chairman of the commissioners shall certify the 
same to the Speaker of the House of Commons, who shall report 
the same to the House.” ’ 

§ 1100^ Commissioners authorised to inquire into the existence 
of corrupt* practices at elections for members of Parliament may, 
by a summons under their hands and seals, or under the hand and 
seal of one of them, require the attendance of witnesses and the 
production of such books, papers, deeds, and writings as they 

* 42 Goo. 3, c. 106, § 23. See ante, § 1161. 

- See further as to commissioners empowered to try official persons who 
.have been guilty of offences in India, 24 Goo. 3, c. 2B, §§ iTd, 76 ; 26 Geo. 
8, c. 67 ; as to examiners appointed to take depositions de bene esse, 
24 Geo. 3, c. 25, § 81, and 42 Geo. 3, c. 86, § 3 ; and as to commissioners 
appointed under the Act for regulating the care and treatment of lunatics, 
8*9 Viet., c. 100, §§ 100, 101. 
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may deem necessaiy;' and if any such summons 'be disobeyed, 
the commissioners may certify the default to one of the superior 
Courts, who will de%l with the offender as if he had disoljeyed 
an ordinary subpoena.* 

§ 1197. It has already been shown,' that the Superior Courts of 
Law and the Superior Judges are respectively empowered, by rule 
or order, to command the attendance of witnesses before a 
Master of those Courts, for the purpose of being examined, or the 
production of any documents, under the Act of 1 Will. 4, c. ifi, § 4 
and it may be further noticed, that, under the Common Law Pro- 
cedm*e Act, 1854,* a similar mode of proceeding may be adopted, 
whenever, upon the hearing of any motion or summons, the oral 
examination of any witness before the Master is directed," or 
whenever a person who refuses to make an aihdavit, is ordered to 
be examined upon oath before a Master,^ or whenever, the oral 
examination of a party who has omitted to answer his opponent's 
written interrogatories, is directed to take place before a Master,' 
or whenever, at the instance of a creditor, a judgment debtor is 
ordered to be orally examined before a Master, as to what debts are 
owing to him." The Common Ijaw Procedure Act, 1853,'" also jDro* 
vides, that when an inquiry respecting the amount of unliquidated 
damages is directed to be had before a Master, “ the attendance of 
witnesses, and the production of documents, before such Master 
may be compelled by subpoena, in the same manner as before a 
jury upon a writ of inquiry.”" It seems that, at Common La^v, 
the Superior Courts have no power to enforce the attendance of 
witnesses before a Master.'* 

§ 1108. It were an easy task to expand to a tenfold length the 
foregoing siiQiHiary of the statutes regulating the attendance 
of witnesses; but it is hoped that what has already been 

* 16 & 16 Viet., c. 67, § 8. • § 12. » Ante, § 1182. 

^ The Irish Act 3 & 4 Viet., o. 106, § 69, contains similar providions. 

" 17 & 18 Viet., c. 126. The Irish Act 19 dir 20 Viet., c. 102, contains 
in §§ 51, 62, 63, 54, 68, and 59, similar provisions. 

« 17 & 18 Viet., 0. 126, §§ 46, 47. ' Id. §§ 48,>49. 

* Id. §§ 63, 64. ® Id. § 60. 15 & 16 Viet., c. 76. 

*" § 94. *- M‘Dougall v. Nicholls, 4 Dowl. 76, per Coleridge, J. 
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said will, in some measure, serve two purposes. First, it will 
furnisli something like a guide to the practitioner, in ordinary 
case§, where witnesses are required to be examined; and secondly, 
it may suggest the expediency of amending the existing law to 
those who are able and willing to effect the necessary change. No 
one can contemplate the infinite variety of forms of proceeding, 
which must now be resorted to by all inferior courts and 
functionaries, in order to enforce tlie attendance of witnesses, 
Avithout recognising the advantages that would accrue, Avere 
the Legislature to pass, as it easily might do, some general 
Act, wliich should render the practice on these points clear, 
simple, and uniform. 

§ ll‘J9. In order to encourage Avitnesses to come forwiml 
voluntarily, they are not only protected from any action for 
defamation with respect to such statements as they may make 
in the com’se of the judicial proceeding;' but—^in common with 
parties, barristers, attorneys, and, in short, all persons Avho 
have that relation to a suit Avhich calls for their attendance,' 
—they are ® protected from arrest upon any civil process, wliilc 
going to the place of trial, while attending there for the purposes 
of the cause, and Avhile returning home; eundo, morando, et 
redemdo* The service of a subpoena or other process is not 
necessary in order to afford the witness this ^protection, j)rovide(l 
he has consented to oome without such service,® and actually 

’ Revis V. .Smith, 18 Com. J3. 126. 

' Tho privilege does not apply to an attorney’s clerk attending at Judge’s 
Chambers. .Phillips v. Pound, 7 Ex. B. 881. 

^ Gr. Ev., § 316, slightly as to six lines. 

■* Meekins v. Smith, 1 H, Bl. 636 ; Walpole v. Alexander, 3 Doug. 46. 
In ex parte Britten, 1 Mon. D. <b D. 278, the husband of a petitioner, who 
accompanied his Aivife to the Court of Review to attend the hearing of tho 
ixstition, was held to bo privileged from arrest; since being liable to the costs 
of the application, he h.ad such a relation to tho .suit .as fully justified his 
attendance. 

Arding r. Flower, 8 'f. B. 636, per Lord Kenyon ; Ex parte Byne, 1 
Vos. & B. 320; Rishtou v. Nisbett, 1 M. & Bob. 347, per Alderson and 
Taunton, Js. But see Magnay v. Burt, 6 Q. B. 393, where Tindal, 0. J., 
observed that tho privilege had been disallowed, where the party attended 
as a volunteer, and not upon process. See also Salk. 544. 
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does attend in good faith;' and, therefore, the privilege extends 
to a witness coming from abroad without a subpoena.* In 
determining what constitutes a reasonable time for going, staying, 
and returning, the Courts are disposed to be liberal; and pro¬ 
vided it substantially appears that there has been no improper 
loitering or deviation from the way, they will not strictly inquire 
whether the witness or other privileged party went as quickly as 
possible and by the nearest route.* Thus the rule of protection 
has been held to apply, where a witness, two hours after he had 
left the court, was arrested about a mile off in the direct road to 
his house; ^ where a defendant, who had attended his cause in 
the morning, went to a tavern near the court in the afternoon, to 
dine with his attorney and witnesses;' where a party had been 
staying for some days at a coffee-house near the court, waiting for 
the trial of his cause, which was a remanet, but was not in the 
list of causes for the day on which the arrest happened where a 
party attending an arbitration was arrested during an adjourn¬ 
ment of the reference from one period to another of the same 
day;' where a witness, in a cause tried on Friday afternoon, was 
arrested in the assize town on Saturday evening, as she was 
entering a stage coach which was to convey her home; * where a 
plaintiff, on leayjng court, called at his office for refreshment, and 
then on his way home went to his tailor’s, in whoso shop he was 
arrested; * and even where a witness from abroad, on finding that 


' Meekins ». Smith, I H. Bl. 637 ; Walpole v. Alexander, 3 Doug. 40, 
per Lord Mansfield. 

* Walpole V. Alexander, 3 Doug. 45 ; Norris v. Beach, 2 Johns. 294. 

® Strong V. Dickenson, 1 M. & W. 491, per Lord Abinger > Eicketts v. 
Gurney, 7 Price, 704, per Graham, B. ; Willingham v. Matthews, 6 Taunt. 
368 ; 2 Marsh. 67, S. C. ; in re M‘Kone, Ir. Cir. E. 66 ; Smythe v. Banka, 
4 Dali. 329. 

* Selby V. Hills, 8 Bing. 166. See Ex ijarte Clarke, 2 Dea. & C. 99. 

® Lightfootv. Cameron, 2 W. BL 1113. , 

Childerstou v. Barrett, 11 East, 439 ; Hurst’s case, 4 Dali. 387. 

' Ex parte Temple, 2 Yes. & B. 395 ; Ex parte Eussell, 1 Eose, 278. 

** Holiday ■». Pitt, 2 Str. 980 ; Gilb. E. 308. “ There she was direotly 

on her way home. The Court did not decide that she might not haye been 
arrested at the assize town on Saturday morning.” Per Aldei-son, B. , in 
Strong V. Dickenson, 1 M. <fe W. 490. 

* Pitt «. Coomes, 6 B. & Ad. 1078 ; 3 N. & M. 212, S. 0. ; Luntly r. 
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the trial was postponed till the next sittings, determined to wait till 
it came on, and was arrested on the eighth day after his arrival’ 

9 

§ 1200. On the other hand, where a witness, subpoenaed out of 
Chanceiy, was arrested three days before the time fixed for his 
examination, while going to his attorney’s office to look at the 
interrogatories which he would be called upon to answer ;* where 
a party, having come from the country to town to attend an 
arbitration, remained, after an adjournment of the reference sine 
die, till tlie expiration of the fourth day of an approaching term, 
in expectation of a motion being made by the opposite party 
relative to the order of reference; “ and where an attorney, having 
been arrested during the afternoon at the Auction Mart Coffee 
House, swore that, having professional business in several causes 
at Westminster, he went into the City in his way to the courts, 
but omitted to state cither where his house was, or when he left 
home;^—^in all these cases the Courts have refused to discharge 
the party out of custody. So, though it seems that a witness 
who comes to town to be examined, is protected from arrest 
during the whole time that he bona fide remains there for tlie 
purpose of giving evidence,’ a wtness living in London is not 
protected in the interval between the service of the subpoena and 
tlie day appointed for his examination." Neither can the privilege 
from arrest be prolonged, in consequence of the party’s inability 
to return home for want of pecuniary means,* though, possibly, if 
the detention has been caused by illness, the Court will consider 
this circumstance in fixing the extent of the protection.® In one 
case, where a party in London, being summoned to attend a 
reference at Exeter, went, three days before Hie time of meeting 
with his attorney to Clifton where his wife lived, to examine 

-, 1 Or. & M. 679 ; Aheame v. M'Gitiro, 2 Ir.J^Eq. R. 437 ; Mahon r. 

Mahon, id. 440. ‘ 

' Walpole V. Alexander, 3 Doug. 45. See also Fersse v. Ferase, 6 H. of 
L. Cas. 671. ' Gibbs v. Fhillipson, 1 Buss, ds Myl. 19. 

“ Spencer v. Newton, 6 A. ife E. 623 ; 1 N. F. 818, S. C. 

* Strong «. Dickenson, 1 M. & W. 488. See Walsh v. Wilson, 1 Ir. Eq. 
R, N. S., 610. 

* Gibbs V. Fhillipson, 1 Buss. <k MyL 19, ® Id. 

^ Spencer v. Newton, 6 A. & E. 623 ; 1 N, «fc F. 818, S. C. * Id. 
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documents necessary to be produced before the arbitrator, and 
was arrested on the second day before he had completed the 
arrangement of his papers, the Courts of King’s Bench* and 
Ejcchequer pronounced opposite decisions, the former holding 
that he was not, the latter that he was, privileged from aiTest.' 

§ 1201. It would seem that in general this protection extends 
only to persons arrested on civil imicess, for against criminal 
process home itself is no protection.* Whether a warrant of 
commitment issued out of a County Court would be regarded 
in the light of a criminal process, so as to justify the bailiff 
in arresting a witness, is a question which, after discussion, 
has been left undecided by the judges.* In Ireland, where a 
witness for the Crown, attending at the Quarter Sessions, was 
arrested under a writ of commission of rebellion, the Court out of 
which the process issued, while decliniog to express any opinion 
as to whetlier this writ was in the nature of a criminal proceeding, 
discharged the witness from custody, and observed that it was 
highly essential to the interests of the public, that witnesses in 
criminal courts of justice should be protected and encouraged.^ 
A witness is not privileged from being taken by his bail, even 
during his attendance at court, for this is not an arrest, but a 
retaking.* 

§ 1202." This privilege, so far as parties and witnesses are con¬ 
cerned, will be recognised in all cases where the attendance is given 
in any matter pending before a lawful tnhuml having jurisdiction 

* Randall v. Gurney, 3 B. & A. 262, Abbott, 0. J., dies. ;* Ricketts v. 
Gumoy, 7 Price, 099, per Graham and Wood, Ba., Garrow, B., diss. 

For Lord Denman, In re Douglas, 3 Q. B. 837, 838. It was there 
held that a warrant issued upon an information ex oflicio, under the Act of 
.33 Geo, 3, c. 62, § 62, and expressed to be to answer for certain misde¬ 
meanors whereof the party was impeached,* and also for certain penalties 
sued for by the Att.-Gen., was crimiual process, under which the party might 
be taken redeundo after his discharge from illegal custody. 

* Kimpton v. London & North-West. Rail. Co., 9 Ex. R.- 700. 

'* Graves v. McCarthy, 1 Gr. & Dix, Abr. Ca. 127. 

® Ex parte Lyne, 3 Stark. R. 132, per Abbott, C. J. ; Horn v. Swinford 
ID. & R. Mag. Ca. 361, per Richards, C. B, 

* Gr. Ev., § 317, in part. 
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C 

of the cause. Thus it has been extended to parties end witnesses 
attending before an arbitrator, whether he be appointed by an 
ordeT of the Court of Chancery,' a rule of one of tlie common-law 
courts, a judge’s order, an order of Nisi Prius, or an agreement 
of reference containing a clause that it may be made a rule of 
court; for, in all these cases, the attendance of witnesses may be 
enforced.* So it applies to a party attending at judges’ chambers,* 
or before a Master or Examiner in Chancery,' or at the Eegistrar’s 
office on passing the minutes of a decree,* or before the under- 
sheriffi, on the execution of a writ of inquiry; ® as also to witnesses 
attending the Insolvent Debtors’ Court,' the Central Criminal 
Court,* the Court of Bankruptcy,® Courts-Martial,'® the Houses of 
Parliament, or committees of either House." It will also protect 
a prosecutor attending Quarter Sessions or Assizes,'’ even after 
the bill in which he is interested has been ignored, provided this 
fact has ijot been publicly announced.” 

§ 1303. A mtness, too, who attends before a magistrate or otlier 
inferior judicial officer by virtue of a summons or a writ of sub- 
pcena, will it seems be privileged from an’est on civil process, 
eundo, morando, et redeundo; ” and tlie same privilege has recently 
been extended to a person attending before a police magistrate as 

' Moore v. Booth, 3 Vos. 360, 351; List’s case, 2 Yes. & B. 374 ; Ex 
parte Temple, id. 396 ; Bandall v. Gurney, 3 B. A 252. 

* Webb V. Taylor, 1 Dowl. &'L. 676, i)er Patteson, J. j Eishton v. Nis- 

bett, 1 M. & Bob. 347 j - Spence v. Stow^, 3 East, 80 ; Sanford v. Chose, 
3 Cowen, 381. “ M:oore v. Booth, 3 Yes. 360, 361. 

* Id. ; Wheeler v. Cox, 3 Ir. Law B, 302, n. ; Brown «. M'Dermott, 2 
Ir. Eq. E. 438. 

® Newton ti. Askew, 6 Hare, 319. * Walters v. Rees, 4 Moore, 34. 

^ Willingha m v. Matthews, 6 Taunt. 366 ; 2 Marsh. 57, S. C. 

* Newton v. Constable, 2 Q. B. 162, per Coleridge, J. v 

“ Arding v. Flower, 8 T. R. 634 ; Ex parte King, 7 Yes. 312 ; Ex parte 
Clarke, 2 Dea. C. 99 ; Ex parte Burt, 2 Mon. D. is D. 666. See also 
12 & 13 Yict., c. 106, §§ 112,113. 

« 10 & 11 Yict., c. 12, § 16 ; 10 & 11 Yict., c. 13, § 17. 

" May, Law of Pari. 110—112, and the journals there cited. 

Graves v. M‘Carthy, 1 Cr. is Dix, Abr. 0. 127. 

In re M‘Kone, Ir. Cir. Rep. 66. 

See Webb v, Taylor, 1 Dowl, is L. 684, per Patteson, J. ; Mountague 
V. Harrison, 27 L. J., C. P., 24 ; Ex parte Edme, 9 Seig^. is R. 147. 
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a witness on a charge of felony after a remand, though he was 
not under recognisances or summons to appear.' But the rule 
will not protect a common informer, or any person who volun¬ 
tarily goes before a justice to obtain a summons against another 
party for penalties, even though the summons be obtained." In 
one of tlie numerous cases respecting Mr. Newton,—^who may 
perhaps claim the unenviable merit of having raised, in his own 
person, almost as many questions on this subject as all other 
parties put together,—the judges of the Queen’s Bench decided 
that a barrister was not privileged from arrest, by reason of 
his attendance on Petty Sessions for the purpose of obtaining 

practice; ® and notwithstanding the case of Luntly v. - * and 

the Act of 6 & 7 Will. 4. c. 14, § 3,* they expressed some doubt 
as to whether the privilege could be extended further than to 
protect the bar while attending the Superior Courts, or perhapi 
such counsel as were actually engaged in professional business 
before the inferior tribunals. Still, in pronouncing the judgment 
of the Court, Lord Denman thought proper to observe, that “ the 
attendance of parties and of witnesses has always been protected. 
It is absolutely necessary for the ends of justice that their attend¬ 
ance should be privileged, because, jirithout it, justice cannot be 
administered. But the protection of legal officers is of a different 
character, and may well be confined within narrower limits." * 

§ 1304. Although a party discharged &om illegal civil process 
is privileged from arrest during his return home,^ the discharge 
from criminal'process^ even in consequence of an acquittal, confers 
no such protection, unless it should appear that the apprehension 
on tlie criminal charge was a mere contrivance to get the party 

' Mountague v. Harrison, 27 L. J., C. P., 24. 

* Ex.parte Gobbett, 26 L. J., Q. B., 293. 

'' Newton v. Constable, 2 Q. B. 167. . 

* 1 Cr. 4; M. 579, noticed, 2 Q. B. 166. 

" By which persons liable to summary conviction are empowered to make 
their defence before jusiioes by counsel or attorneys. 

* 2 Q. B. 166. See Jones v. Marshall, 26 L. J., C. P., 229 ; 2 Com. B., 
N. S., 616, S. C. 

In re Douglas, 3 Q. B. 887, per Lord Denman ; B, r. Blake, 4 B. 4; Ad. 
368 ; 2 N. & M. 312, S. C. * . . 
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into custody in the civil suit.* A distinction, however, has been 
drawn in Ireland, between the case of a prisoner actually in 
custody, and a party out on bail; and it has there been held, that 
a person who attends under a recognisance to answer a criminal 
charge, and is acquitted and discharged, is privileged from arrest 
while returning home.® The validity of this distinction would 
probably be questioned in the English courts, since an accused, 
who surrenders to take his trial, is, during that trial, as much 
in legal custody as a prisoner who is brought up by the gaoler 
himself. 

§ 1205. If a person entitled to privilege is unlawfully arrested, 
application for his discharge should be made, either to the court 
where the cause is depending, in respect of which the privilege is 
claimed, or to the court out of which the process issued, upon 
which the arrest takes place; for this last court ought not to 
Rulfer its process to be executed, in violation of the privileges of 
other tribunals.® Though the one court should, on motion, refuse 
to interfere, the person arrested may seek relief from the other; * 
and it would even seem, that, without applying to either of these 
courts, the arrested party 4 nay obtain his dischai’ge by causing 
himself to be brought by habeas corpus before any one of the 
superior'judges at chambers.® Indeed, this last appears to be the 
proper course to pursue, whenever the witness has been actually 


^ Goodwin v. Lordon, 1 A. iSj E. 378 ; 3 «fc M. 879 ; 2 Dowl. 604, 
S. C. ; Hare v. Hyde, 10 Q. U. 394 ; Anon. 1 Dowl, 167 : Biickmaater v. 
Cox, 2 Ir. Law Rep. 101; Jiicoba v. .Jacobs, 3 Dowl. 677 ; In re Douglas, 
3 Q. B. 83^. 

' Callans v. Sherry, Ale. &: Nap. 126 ; Kelly o. Baruewall, Cooke & Ale. 
94 ; Williams v. Steele, 4 Law Rec., 1st Sci*,, 169; Babington v. Mahony, 
5 Law Rec., 2nd Ser., 232, ii. 

® Att.-Gon. «. Skinners’ Co., 1 Coop. C. P, R 1; Kimpton v. London 
North West. RaU. Co., 9 Ex. R 766 ; Randall v. Gurney, 3 B. & A. 262 ; 

1 Chitty R. 679, S. C. ; Ex parte Clarke, 2 Dea. C. 99 ; Ex parte Burt, 

2 Mon. D. d? D. 666 ; Walker v. Webb, 3 Anst. 941 ; Selby i\ Hills, 8 
Bing. 166 ; Bours v. Tuckerman, 7 Johns. 638. 

* Randall v. Gurney, 3 B. da A. 256, per Bayley, J. 

* Ex parte Tillotson, 1 Stark. R. 470, per Lord Ellenborough ; Towers 
V. Newton, 1 Q. B. 319, 320, per Rolfe, B., after consulting Parke, B. See 
Newton v. Constable, 2 Q. B. 103, n. 6. 
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lodged in gaol before the trial, and is made to appear in coart by 
virtue of a writ of habeas corpus ad testificandum. The judge at 
Nisi Prius will in such case decline to interfere, as he has nofmeans 
of ascertaining whether any other grounds of detention exist.* 
Inferior tribunals, such as the Quarter Sessions,* Arbitrators,® or 
the Sheriffs’ Courts,* have no power to discharge arrested 
persons unless they be ai’rested in the very face of the Court,' and 
therefore if a witness be taken into custody while attending these 
tribunals, he must have recourse to the Superior Court out of 
which tlie process issued. 

§ 1^06. In suits depending in Chancery, the motion may be 
made before the Master of the Eolls, though the cause, in attend¬ 
ing which the person was arrested, has been set down for hearinjg 
in the list of one of the Vice-Chancellors.® If the witness be 
arrested while attending commissioners of bankruptcy,* the Lords 
Justices who exercise the functions of the Court of Review' will 
now discharge him,® though the practice was formerly to apply to 
tile Lord Chancellor.* The Houses of Parliament will, of their own 
authority, discharge all persons unduly arrested, while attending 
before themselves, or before committees of either House ; ** but 
witnesses summoned to give evidence before military or marine 
Courts-Martial, must, in the event of their arrest, apply by 
affidavit for their discharge either to the court out of which the 
process issued, or if such court be not sitting, to some judge of 
the Superior Courts of Westminster or Dublin, or to the Court 

' Astbury v. Belbiii, 3 C. & Kir. 20, per Lord Campbell 

* Clerk Molineux, T. Raym. 100 ; 1 Lev. 159 ; 1 Sid. *209 ; 1 Keb. 
846, S. C. 

3 Waltera Bees, 4 Moore, 36. 

* Id. ; Wilson v. Sheriffs of Loudon, Browul 1. 1, p. 15. 

* Wilson®. Sheriffs of London, Brownl. 1. 1, p. 16. 

•* Aheame v. M'Giiire, 2 Ir. Eq. R 437 ; Mahon v. Mahon, id. 440. 
But see Newton v. Askew, C Hare, 321, per Wigram, V. C. 

' See 14 & 16 Viet., c. 83, § 7. 

* £x parte Clarke, 2 Dea. 0. 99 ; Ex parte Burt, 2 Mon. D. <b D. 666. 

* Ex parte list, 2 Bose, 24; 2 Ves. d; B. 373, S. 0. 

May, Law of Pari. 110—112, but the party arrested may apply, if ha 
think fit, to the Court out of which the process' issued ; Att.-Gen. v. Skiu* 
ners’ Co., I Coop. 0. P. R. 1. 


3z2 
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of Session in Scotland, or to the courts of law in the East or 
West Indies, or elsewhere, as the case shall require.' 

• 

§ 1307. It does not appear to be yet clearly determined, within 
what time the motion for discharge must be made, or how far the 
witness arrested may ivaive his protection. In America, where 
the protection is regarded as a personal privilege, the pai’ty 
arrested may waive it; and if he willingly submits to be taken 
into custody, he cannot afterwards object to the imprisonment as 
unlawful.* In Ireland the privilege is considered as bestowed 
for the good of the public; but there also it has been held, that 
the application for discharge must be made Avithout delay.* In 
this country the Courts hold, as in Ireland, that the privilege is 
not the privilege of the 'person attending the court, but of the 
court which he attends, it being established for the benefit of the 
suitors and the advancement of justice and they, consequently, 
appear to have considered that a prisoner cannot, by laches, 
preclude himself from taking advantage of the illegality of his 
arrest; and that it is immateiial what interval may have been 
allowed to elapse between the arrest and the application for 
discharge, unless, perhaps, in a case where the interests of 
another party have been prejudiced by the delay.* The allow¬ 
ance, however, or the disallowance of the privilege, is always 
discretionary; and it has been disallowed in collusive, as w'ell as 
vexatious, actions.* 

§ 1308. It is now finally decided that no action, whether in 
trespass or bn the case, is maintainable against the sheriff or his 


' See 17 18 Viet., c. 4, § 16 ; id. c. 6, § IT. 

* Brown r. Getchell, 11 Mass. 11, 14 ; Geyer v. Irwin, 4 Dali. 107. 

■'* In re-, 3 Ir. Law R. 301. 

■* Anon., 1 Dowl. 168, per Parke, J.; Magnay v. Burt, 6 Q. B. 393, i^er 
Tindal, C. J. ; Cameron v. Lightfoot, 2 W. Bl. 1193, per De Grey, 0. J. 

‘ Webb ». Taylor, 1 Dowl. & L. 684—687, per Patteson, J. In that 
case 23 days had elapsed. See Greenshiold v. Pritchard, 8 M, & W. 148, 
where, after the lapse of a year, the Court refused to interfere, though the 
party had been arrested under void process. 

* Magnay v. Burt, 5 Q. B. 393 ; Cameron v. Lightfoot, 2 W, Bl. 1193 ; 
Rasit. 47c ; Anon, 11 Mod. 79. 
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officer for an'estiug a person while attending court as a witness; 
and this, too, though it be alleged and proved that the arrest 
was made maliciously, and witli ample knowledge of the circum¬ 
stances.' It is also equally clear, that an action of trespass will 
not lie against the plaintiff or his attorney, who in such a case has 
intrusted the sheriff with the writ;® neither will they be liable 
to an action on the case/ if they have enforced the execution 
of the process without full knowledge of the privilege of the 
witness.® Whether the fact of Itnowledge and the proof of actual 
malice will make any difference in the position of the parties, 
may admit of much doubt; for although it has been held at 
Nisi Prius, that under these circumstances, an action on the case 
is maintainable,^ this ruling is scarcely reconcileable with the 
doctrines since laid down by the Exchequer Chamber in Magnay 
V. Burt.® If a witness, who has been improperly arrested, obtains 
an order fi’oin the Court for his discharge, and the sheriff after¬ 
wards disobeys this order, an action of trespass may, as it seems, 
be brought against the officer; for the farther detention of the 
witness, without the authority of any writ to justify it, would 
become a new trespass and false imprisonment, in the same 
manner as if there had been a new caption.® 

§ 1209. Although the witness arrested has no remedy by action, 
the party arresting him maliciously, and with a knowledge of the 
existence of his privilege, wiU not be free from punishment; for 
he may still have an attachment awarded against him for contempt 
of court.® On the same principle, the preventing, or using any 
means to prevent, a witness duly summoned from attending court, 

' lHaguay t?., Burt, 6 Q. B. 381; I D. & M. 662, S. C.; Cameron v. 
Ligbtfoot, 2 W. BL 1190 ; Tarlton v. Fisher, 2 Doug, 671. 

® Yearsley v. Heano, 14 M. & W, 322 ; Ewart v. Jones, id. 774. 

* Stokes V. White, 1 C. M. B. 223 ; 4 Tyrwh. 786, & 0. 

* Whalley r. Pepper, 7 C. P. 606, per Littledale, J. See Ewart D. 

Jones, 14 M. & W. 786, per Pollock, B. : sed qu, * 

® 6 Q. B. 381; 1 D. & M. 662, S. C. See also Vandevelde v. Uuellin, 
1 Keb. 220. 

' 5 Q. B. 396, per Tinda!, C. J. 

7 Cameron v. Lightfoot, 2 W. BL 1193, 1194 ; Vandevelde v. Lluellin, 
1 Keb. 220 ; Magnay e. Burt, 5 Q. B. 394, pw Tindal, C. J. 
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is punishable as a contempt,' and the endeavouring to intimidate 
a witness from giving evidence for the Crown in a prosecution, is 
indictable as a misdemeanor.* Tt will also i)erhaps be deemed a 
contempt, to serve a writ of summons upon a witness in the 
immediate or constructive presence of the Court;* though a writ 
so served cannot be set aside for irregularity.’ 

‘ Com. V. Feely, 2 Vii-g. Cas. 1. 

■ R. V. Loughraii, 1 Cr. & Dix, Cir. K. 79, per Bui-ton, J. Soc also 27 
(ieo. 3, c. 15, § 8, Ir. 

* Cole V. Hawkins, Audr. 275 j 2 Str. J0y4, 8. 0. ; commented on in 
Poole i’. Gould, 25 L. J., Ex., 250 ; 1 H. & N. 100, S. 0. See also 
Blight V. Fisher, 1 Peters, C. C. R. 41 ; Miles r. M‘Cullough, 1 Binn. 77. 

‘ Poole r. Gould, 26 L. J., Ex., 250 ; 1 H. & N. 99, S. C. 
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CHAPTER II. 

COMPETENCY OF WITNESSES.* 

§ 1310.* Although, in the ordinary affairs of life, temptations 
to practise deceit and falsehood may he comparatively few, and 
therefore men may in general he disposed to rely upon the state¬ 
ments of each other; yet in judicial investigations, the motives 
to pervert the truth and to perpetrate falsehood and fraud are so 
greatly multiplied, that if statements were believed in courts of 
justice with the same uudiscriminating credulity as in private life, 
much wrong would unquestionably he done. The danger of 
injustice arising from this cause, which doubtless should induce 
both judges and juries to watch with cautious suspicion the 
evidence laid before them, especially when it comes from an 
interested or polluted source, has, till recently, been thought to 
justify the observance of a distinction between competent and 
incompetent witnesses ; and, with the view of rendering the evil 
as inoperative as possible, it was long deemed expedient that the 
testimony of some particular classes of persons should be uni¬ 
formly excluded. 

§ 1311. If the rules of exclusion, recognised tiU lately by the 
English Law, had been really founded, as they purported to be, 
on public experience, they would have furnished a most revolting 
picture of the ignorance and depravity of human nature. In 
rejecting the evidence of parties to the record and other interested 
witnesses, ‘the law acted on the presumption, not only that such 
persons, sooner tlian make a statement which might prejudice 
themselves, would commit deliberate perjury, but that, if they did 
so, jmies would be incapable of detecting the falsehood. A more 
unfounded calumny upon the veracity of witnesses, and the 

* The question of competency, though involving facts, is one to be deter¬ 
mined by the Court alone. See ante, § 22. 

' Gr. Ev., § 326, in great part as to first seven lines. 
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intelligence of juries cannot well be imagined. So, also, the dis- 
(Xualiiication of a witness, which followed his conviction of an 
infamous crime, rested on the equally fallacious assumption, that 
having been once guilty of a dereliction of duty, he would ever 
after be regardless of truth, even though he should have no 
private interest to serve. It is true that, in modern times, the 
palpable injustice which a strict adherence to these rules was found 
to cause, and the consequent growing disposition of the judges to 
narrow, as far as possible, their effect, and to convert questions ot 
competency into questions of credibility, occasioned the introduc¬ 
tion of many exceptions; still the rules, subject to these exceptions, 
continued to prevail in our courts of justice, and the very excep¬ 
tions, which were intended to limit their operation, became in 
their turn productive of frequent injustice. The difficulty of 
deciding whether any particular witness fell within the rule or 
the exception was so great, and the consequences of an erroneous 
decision were so costly and harassing that little practical benefit 
resulted from the change. If, relying on the opinion oi the judge 
that a certain important witness was competent to testify, a party 
determined upon calling him, and was thus enabled, iu the first 
instance, to establish a just, or to resist an imjust, claim, it 
frequently happened that the Court above differed in opinion with 
the judge who presided at tlie trial; the consequence of which 
was, that the verdict was set aside without any regard to the real 
merits of the case, and the party who had obtained it was driven, 
at a large expense, and to his infinite annoyance, to seek for a 
second verdict perhaps equally inconclusive. 

§ 1313. Jeremy Bentham, at the commencement of the present 
century, in vain undertook to expose the abuses of this system, 
and ventured to assert that, if the discovery of truth were the 
end of the rules of evidence, and sagacity consisted in the adapta¬ 
tion of means to ends, the sagacity displayed by the sages of law 
in defining these rules was as much below the level of that dis¬ 
played by an illiterate peasant or mechanic in the bosom of his 
family, as in the line of physical science, the sagacity shown by 
the peasant was to that evinced by a Newton.* Lawyers, wedded 


1 Bat. of Judl. Ev. 6. 
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to a system, which they arrogautly deeme'd the perfection of reason, 
listened witli impatience to arguments, which, if adopted, would 
compel them to unlearn the lessons of their youth; while the 
uninitiated, for the most part, regarded the controversy with 
indifference, as though, forsooth, it related to* a subject in which 
they had no interest, or else refrained from expressing, if not 
from forming, an opinion upon matters, respecting which they felt 
themselves incompetent to decide. The truth is, that, when 
Mr. Bentham’s work on Evidence first made its appearance, the 
world in general regarded the author as a gentleman who delighted 
ill paradox and wrote bad English, while in the judgment of even 
the discerning few, this great apostle of judicial reform ranked 
little higher than an ingenious theorist. But truth, though long 
discountenanced, will at length prevail; and thus, by little and 
little, Mr. Bentham’s opinions were at first canvassed, then 
recognised as correct,* and finally, in a great measm’e, adopted by 
the Legislature. 

§ 1313. The first blow aimed at the old law of incompetency, 
was dealt in the year 1833 by the Act of 3 & 4 Will. 4, c. 43. 
§§ 30 and 37, are as follows:—“ In order to render the rejection 
of witnesses on tlie ground of interest less frequent, be it enacted, 
tliat if any witness shall be objected to as incompetent, on the 
ground that the verdict or judgment in the action on which it shall 
bo proposed to examine him, would be admissible in evidence for 
or against him, such witness shall nevertheless be examined ,* but 
in that case a verdict or judgment in that action, in favour of the 
party in' whose behalf he shall have been examined, shall not be 
admissible in evidence for him or any one claiming under him, 
nor shall a verdict or judgment against the party on whose behalf 
he shall have been examined, be admissible in evidence against 
him or any one claiming under him. And it is further enacted, 
that the name of every witness objected to as incompetent, on the 
ground that such verdict or judgment would be admissible in 
evidence for or against him, shall, at the trial, be indorsed on the 

‘ See 1 Ph. Ev. 42—44, where the arguments for and against the mlo 
which excluded witnesses on account of interest are very fairly stated. 
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record or document on Which the trial shall be hail, together witli 
the name of the party on whose behalf he was examined, by some 
officer of the court, at the request of either party, and shall be 
afterwards entered on the record of the judgment; and such 
indorsement or cntiy sliall be sufficient evidence that such witness 
was examined, in any subsequent proceedings in which the 
verdict or judgment shall be offered in evidence.” 

§ 1214. These sections were, in 1840, re-enacted in an Irish 
statute; ‘ and by furnishing a simple method for restoring the 
competency of witnesses, who were only so far interested in the 
event of the action, that the record might in a subsequent suit be 
evidence for or against themselves, they effected a material amend¬ 
ment in the then existing law, and were hailed by the converts to 
Mr. Bentham’s philosophy, as the harbingers of a far more 
extensive change. It was not, however, till the session of 1840 
that the hopes of these advocates of reform were destined to be 
realised, when a bill, brought into the House of Lords by Lord 
Denman, was, after considerable discussion, passed into an Act. 

§ 1215. This Act,—after stating in the preamble that “ whereas 
the inquiry after trutli in courts of justice is often obstructed by 
incapacities created by the present law, and it is desirable that 
full information as to the facts in issue, both in criminal and in 
civil cases, should be laid before the persons who are appointed 
to decide upon them, and that such persons should exercise their 
judgment on the credit of the witnesses adduced and on the truth 
of their testihaony; ”—enacts, that “ no person offered as a witness 
shall hereafter be excluded, by reason of incapacity from crime or 
interest^ from giving evidence either in person or by deposition, 

* 3 «St 4 Viet., c. 105, §§ 61, 52, Ir.; now repealed by 16 & 17 Viet., 
c. 113, § 8, and Sched. A. 

* 0 & 7 Viet., c. 86, passed ^2iid Aug. 1843. 

It deserves notice that progressive changes in the 8coteh law of com- 
X>etoDcy have also been effected of late years. In 1840, the Act of 3 d; 4 
Viet., c. 60, was passed, which enacts, in § 1, that “ it shall, by the law of 
Scotland, be no objection to the admissibility of any witness that he or she 
is the father or mother, or son or daughter, or brother or sister, by consan¬ 
guinity or affinity, or uncle or aunt, or nephew or niece, by consanguinity, 
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Recording to the practice of the Court, oh the trial of any issue 
Joined or of any matter or question, or on any inquiry arising in 

of any party adihiciug sucli -nitness in siuy action, cause, prosecution, or 
other judicial proceeding, civil or criminal; nor shall it be competent to 
any witness to decline to be examined and give evidence on the ground of 
any such relationship.” This was followed in 1852 by the Act of 15 & Hi 
Viet., c. 27, which contains, among others, the following enactments :— 

§ 1. “ No person adduced as a witness in Scotland before any Court or 
before any person having by law or by consent of parties authority to take 
evidence, shall be excluded from giving evidence by reason of having been 
convicted of or having suffered punishment for crime, or by reason of 
interest, or by reason of agency, or of partial counsel, or by reason of having 
appeared Tfrithout citation, or by reason of having been precognosced subse¬ 
quently to the date of citation ; but every person so adduced, who is not 
otherwise by law disqualified from giving evidence, shall be admissible as a 
mtness, and shall be admitted to give evidence as aforesaid, notwithstanding 
of any objections offered on the above-mentioned grotmds : Provided always, 
that nothing herein contained shall affect the right of any party in the action 
or proceeding in which such witness sliaR bo adduced to examine him on 
any point tending to affect his credibility : Provided .also, that it shall not 
be competent to adduce as a witness in any action or proceeding any person 
who shall at the time when he is so adduced as a witness be acting as agent 
in the action or proceeding in which ho is so adduced, excepting in so far as 
the same may bo competent by the existing law and practice of Scotland ; 
and where any person who is or has been an agent shall be adduced and 
examined as a witness for his client, touching any matter or thing, to prove 
which he could not competently have been adduced and examined according 
to the existing law and practice of Scotland, it shall not be competent to the 
party adducing such witness to object, on the ground of confidentiality, to 
any question proposed to bo put to such witness on matter pertinent to the 
issue. 

§ 2. ‘‘It shall be competent to adduce and to examine as a witness as 
aforesaid in any action or' proceeding any party to such action or proceeding, 
even although individually named in the record or proceeding, unless it shall 
be shown to the satisfaction of the Coxurt, or of the person having authority 
to take evidence as aforesaid, that such party has a substantial interest in 
such action or proceeding, and is not merely nominally a party thereto.” 

In 1853, so much of the 1st section of this Act as renders agents incom¬ 
petent witnesses, and the whole of the 2nd section, were repealed by 16 & 
17 "Viet., 0 . 20, and it was further enacted os follows :— 

§ 3. “ It shall be competent to adduce and examine os a witness in any 
action or proceeding in Scotland any party to such action or proceeding, or 
the husband or wife of any party, whether he or she shall be individually 
named in the record or proceeding or not; but nothing herein contained 
shall render any person, or tlie husband or wife of any person, who in any 
criminal proceeding is charged with the commission of any indictable offence, 
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any suit, action, or proceeding, civil or criminal, in’ any court, or 
before any judge, jury, sheriff, coroner, magistrate, ofl&cer, or 
person having, by law or by consent of parties, authority to heal*, 
receive, and examine evidence ; but that every person so offered 
may and shall be admitted to give evidence on oath, or solemn 
affirmation in those cases wherein affirmation is by law receivable, 
notwithstanding that such person may or shall have an interest in 
the matter in question, or in the event of the trial of any issue, 
matter, question, or injury,' or of the suit, action, or proceeding iii 
which he is offered as a witness, and notwithstanding that such 
person offered as a witness may have been previously convicted of 
any crime or offence:^ Provided that this Act shall not render 

or any ofteuco puiiisbablo on summaiy conviction, comiMjtcnt or compellable 
to give evidence for or against himself or herself, his wife or her husband, 
excepting in so far as the same may be at present competent by the law and 
practice of Scotland ; or shall reader any peraon compcllablo to answer any 
question tending to criminate himself or herself, or shall in any proceeding 
render any husband competent or compellable to give against his wife 
evidence of any matter commimicatcd by her to him during the marriage, 
or any wife competent or compellable to give against her husband evidence 
of any matter communicated by him to her during the marriage. 

§ 4. “ Nothing herein contained shall apply to any action, suit, or pro¬ 
ceeding instituted in Scotland in consoquonco of adultery or for dissolving 
any marriage, or for breach of promise of marriage, or in any action of 
declarator of marriage, nullity of marriage, putting to silence, legitimacy, or 
bastardy, or in any action of adheronco or separation. 

§ 6. “ The adducing of any party as a witness in any cause or proceeding 
by the adverse party shall not have the effect of a reference to the oath of 
the party so adduced ; Provided always, that it shall not bo competent to 
any party, who has called and examined the opposite party as a witness, 
thereafter to refer the cause or any part of it to his oath, and that in all 
other respec<is the right of reference to oath shall remain tis at present 
established by the law andqiractico of Scotland. 

§ 6. “ Nothing herein contained shall alter or affect the authority or 
practice of the courts in Scotland as to judicial examination.” 

* Sic in the printed statute. Qu. ** inquiry." 

* Independent of this Act, witnesses are competent, though not compell¬ 
able, to testify to their own turpitude ; as for instance, to admit that their 
former oaths were corruptly false, K v. Teal, 11 East, 309 ; Rands v. 
Thomas, 5 M. & Scl. 244 ; or to prove that notes, to which they have given 
credit and currency by their signatures, have been fraudulently concocted 
by them. Jordaino «. Lashbrookc, 7 T. R. 601, overruling Walton v. Shel¬ 
ley, 1T. R. 296. In fact, the maxim of the civil law, ** nemo allegans suam 
turpitudinem cst audiendus,” is not recognised in English courts of justice; 
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competent any party to any suit, action, or proceeding individually 
named in the record, or any lessor of the plaintiff, or tenant of 
premises sought to be recovered in ejectment, or the landlord or 
other person in whose right any defendant in replevin may make 
cognizance, or any person in whoso immediate and individual 
behalf any action may be brought or defended, either wholly or in 
part, or the husband or wife of such persons respectively; pro¬ 
vided also that this Act shall not repeal an}' provision [in the 
New Will Act]:' Provided that in Courts of Equity any defendant 
to any cause pending in any such court, may be examined as a 
witness on the behalf of the plaintiff or of any co-defendant in 
any such cause, saving just exceptions; and that any interest 
which such defendant, so to be examined, may have in the 
matters, or in any of the matters in question in the cause, shall 
not be deemed a just exception to the testimony of such 
defendant, but shall only be considered as affecting, or tending 
to affect, the credit of such defendant as a witness.” 

§ 1210. It will be seen that, by the provisoes here introduced, 
some few exceptions were engrafted on the general rule, that no 
interested witness should be incompetent to give evidence; and 
so far the triumph of Mr. Bentham’s proposition, that “ in the 
character of objections to competency, no objections ought to be 
allowed,” * failed to be complete. A brighter prospect, however, ■ 
was soon about to dawn; and in 1840, the Legislature, while 
establishing the County Courts by the Act of 9 & 10 Viet., c. 95, 
had the courage to enact, that " on the hearing or trial of any 
action, or on any other proceeding under this Act, the parties 
thereto, their wives and all other persons, may be'examined, 
either on behalf of the plaintiff or defendant, upon oath or solemn 
affirmation.”*' After the wisdom of this great alteration in the law 


and the decisions of Jefferies, C. J., and Legge, B., who are both reported 
to have rejected witnesses, when called to prove tliat they had perjured 
themselves on some former occasion, are no longer of any authority. See 
Titus Oates’ case, 10 How. Si. Tr. 1185, 1186; and Eliz. Canning’s case, 
19 How. St. Tr. 632. 7 Will. 4 & 1 Viet., c. 26, §§ 14—17. 

=• 1 Eat. of JudL Ev. 3. 

* § 83- See also 6 & 7 Will 4, c. 76, § 36, and 14 16 Viet., c. 67, 



1086 LORD brougham’s act, 14 & 15 VICT., c. 99. [part III. 


had been tested and thoroughly proved by the experience of six 
years, a final elfort was made by Lord Brougham to induce 
Parliament to carry out the principle to its legitimate extent. 
This effort was crowned with almost entire success; and the 
statute 14 & 15 Viet., c. 99, having received the Royal assent in 
August 1851, came into operation in tlie following September.* 

§ 1217. The first four sections of this Act, which relate to the 
competency of witnesses, are as follows:— 

“I. So much of § 1 of the Act of 0 & 7 Viet., c. 85, as 
provides that the said Act shall ‘ not render competent any 
party to any suit, action, or proceeding individually named in the 
record, or any lessor of the plaintiff, or tenant of premises sought 
to be recovered in ejectment, or the landlord or other person in 
whose right any defendant in replevin may make cognizance, or 
any person in whose immediate and individual behalf any action 
may be brought or defended, cither wholly or in part,’ is hereby 
repealed.” ** 

“II. On tlie trial of any issue joined, or of any matter or 
question, or on any inquiry arising in any suit, action, or other 
proceeding in any court of justice, or before any person having 
by law, or by consent of parties, authority to hear, receive, and 
examine evidence, the jxu'ties thereto, and the persons in whose 
behalf any such suit, action, or other proceeding may be brought 
or defended, shall, except as hereinafter excepted, be competent and 
compellable to give evidence, either vivfi voce or by deposition, 
according to the practice of the court, on behalf of either or any 
of the parties to the said suit, action, or other proccedmg.” 

§ 102, which enabled parties to appeal to the oaths of their opponents in the 
Irish Civil Bill Courts. 

‘ § 20. This statute was prepared by the author of the present work, 
who originally submitted it to Lord Denman, and after obtaining his sanction 
to the alterations proposed, intrusted it to Lord Brougham. It was first 
introduced into the House of Lords in 1849, but it was not pressed forward 
dnrmg that or the following year, in consequence of the threatened opposition 
of Sir John Jervis, the then Whig Attorney-General. 

It will be observed that this section repeals the whole of the first proviso 
in § 1 of Lord Denman’s Act, excepting the words at the end of it, "'or the 
hushatul or wife of sveh per$o'n8 respectively^’ 
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“ III. But nothing herein contained shall render any person, 
who in any criminal proceeding is charged with the commission 
of any indictable offence, or any offence punishable on summary 
conviction, competent or compellable to give evidence for or 
against himself or herself, or shall render any person compellable 
to answer any question tending to criminate himself or herself,* 
or shall in any criminal proceeding render any husband com¬ 
petent or compellable to give evidence for or against his wife, or 
any wife competent or compellable to give evidence for or against 
her husband.” 

“IV. Nothing herein* contained shall apply to any action, 
suit, proceeding, or bill in any court of common law, or in any 
ecclesiastical court, or in either House of Parliament, instituted 
in consequence of adultery,* or to any action for breach of promise 
of marriage.” ^ 

§ 1S18. Although at the time when these sections first came 


• This proviso was most injudiciously introduced into the Act by the 
House of Lords at the pressing instance of Lord Truro. As Lord Campbell 
pointed out at the time, it is merely calculated to raise doubts whore none 
should exist. By the general law of the land, every witness is protected 
from answering questions, where the i^swers would tend either to criminate 
himself, or to expose him to any penalty, forfeiture or ecclesiastical censure ; 
and as the Act simply makes parties witnesses, it is obvious that, without 
any special enactment, they might have claimed the same protection as all 
other persons under examination. But, how stands the matter now t the 
Act states that they caimot be forced to criminate themselves. Good ; but 
can they be compelled to disclose what will render them liable to penalties, 
forfeitures, or spiritual reprimands 1 Is the maxim, “ expressum facit cessare 
taciturn” to apply, or can the party give the go-by to the statute, and rest 
on the common law ? 

" This word ought to have been “hereinbefore for as the clause stands 
at present, the exception is made to extend to the whole Act, and not merely 
to the first two sections. Practically the mistake is of little importance ; as 
it is difficult to discover any sections in the statute, excepting the first and 
second, which could apply to cither of the proceedings excluded. 

“ See post, §§ 1220 a— 1221. 

'* § 6 provides that nothing in the Act shall repeal any provision of the 
Now Will Act. This section, which was copied from Lord Denman’s Act, 
would seem to be unnecessary. It was introduced ex majoii cautel4, in 
order to preserve intact § 16 of 7 Will 4 & 1 Viet., c. 26, which enacts, 
that gifts to the attesting witnesses of wills, or to their husbands or wives, 
shall be void. 
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into operation, learned' judges might have been found, who, 
taking a cautious view of the subject, were inclined to regard the 
examination of parties as a questionable, if not a very dangerous, 
experiment; it is believed, that, at present, every eminent lawyer 
in Westminster Hall will most readily admit, that this change 
in the law has been productive of highly beneficial results. 
In courts of law, it has not only enabled very many honest 
persons to establish just claims, which, under tlie old system 
of exclusion, could never have been brought to trial with any 
hope of success; but it has deterred at least an equal number 
of dishonest men from attempting, on the one hand, to enforce a 
fraudulent demand; and, on the other, to set up a fictitious 
defence. The knowledge that a party might tell his own story to 
the Court and jury, has operated strongly as an encouragement to 
the suitor wdio vras the witness of truth; while the dread of cross- 
examination, and consequent exposure, has had a corresponding 
tendency to check litigation, in cases where a verdict could only 
be obtained tlirough the medium of perjury. In Courts of Equity 
the same advantages have arisen, so far as respects the power now 
first granted to parties of giving testimony in their own favour; 
while defendants, who, under the former law, would have been 
forced to file cross bills for t|je purpose of “ scraping the con¬ 
science ” of plaintiffs, have been enabled to effect that desirable 
object without having recourse to this dilatory and costly pro¬ 
ceeding. The Common Law Commissioiiers have expressed an 
opinion most favourable to the merits of the measure; and in 
their second Report ‘ have observed, that “ according to the con¬ 
current testimony of the bench, the profession, and the public, 
the new laSv is found to work admirably, and to contribute in an 
eminent degree to the administration of justice.” 

§ 1319. On one point, the Act of 1851 was essentially defective; 
for although it rendered husbands and wives admissible witnesses 
for or against each other, when both were jointly parties as plain¬ 
tiffs or defendants,’' it did not further interfere with the common 

‘ P. 11. 

® Stokehill and Wife v. Pettingell, 21 L. J., Q. B., 249, note. 
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law rule, which,—except in the County Courts,* the Baruiote Courts 
of Derbyshire,® and tlie Court of Banlauptcy,®—^precluded either 
the husband or the wife from giving testimony in a cause in which 
the other was a party. This defect in the measure, which owed its 
existence to the unyielding opposition of Lord Chancellor Truro, 
and the cautious misgivings of Lord Cranworth, was soon found to 
be productive of much practical injustice; and an attempt was ac¬ 
cordingly mode to get rid of the difficulty, by putting a forced inter¬ 
pretation upon the language of the statute. The attempt failed, as 
it deserved to do;" and Lord Brougham once more had recourse 
to the Legislature. The Evidence Amendment Act of 1859 ® was 
passed with universal consent, and the law which governs the 

• 9 & 10 Viofc., c. 95, § 83, cited ante, § 1216. 

= 14 & 16 Viet., c. 94, § 18. 

•' 12 & 13 Viet., c. 106, § 118, wMcli enacts, that “it shall be lawful 
for the Court to summon before it the wife of any bankrupt, and to examine 
her, after she shall have made and signed tho declaration [to speak the 
truth, see post, § 1267,] either by word of mouth or intenogatories in 
writing, for the finding out and discovery of the estate, goods, and chattels, 
of such banknipt, concealed, kept, or disposed of by such wife, in her own 
person, or by her own act, or by any other person ; and she shall incur such 
danger or penalty for not coming before the Court, or for refusing to be 
sworn and examined, or for refusing to sign or subscribe her examination, 
or for not fully answering to the satisfaction of the Court, as is hereinafter 
provided,” in § 260 of the Act. 

Stapleton v. Crofts, 18 Q. B. 367 ; Barbat v. Allen, 7 Ex. B, 609. 

' 16 17 Viet., c. 83. - The first four sections of the Act are as follows 

§ 1. “ On the trial of any issue joined, or of any matter or question oi 
on any inquiry arising in any suit, action, or other proceeding in any court 
of justice, or before any person having by law or by consent of parties 
authority to hear, receive, and examine evidence, tho husbands and wives of 
the parties thereto, and of the persons in whoso behalf any such suit, action, 
or other proceeding may bo brought or instituted, qr opposed, or defended, 
shall, except as hereinafter excepted, be competent and compellable to give 
evidence, either viv^ voce or by deposition according to the practice of the 
Court, on behalf of either or any of the parties to the said suit, action, or 
other proceeding.” • 

§ 2. “ Nothing herein shall render any husband competent or compellable 
to give evidence for or against his wife, or any wife competent or com¬ 
pellable to give evidence for or against her husband, in any criminal 
proceeding, or in any proceeding instituted in consequence of adultery.” 
See post, §§ 1220a —1221, and 1237 a. 

§ 3. “ No husband shall be compellable to disclose any oojnmunication 
made to him by his wife during the marriage, and no wife sliall be cora^ 

4 A 
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admissibiKty of the testimony of married persons, has at Jength 
been placed on a sound footing. As a general rule, all husbands 
and ,wives of parties to the record,—excepting the husbands 
and wives of defendants in criminal proceedings,' and the wives of 
supposed paramours who are respondents in suits for dissolution 
of marriage, or for damages by reason of adultery,*—are now com* 
petent and compellable to testify, but they are still privileged from 
disclosing any communication made to them during the marriage,* 

§ 1230. Begard being had to the exceptions specified in the 
Acts of 1851 and 1853, just cited, and a reference being also made 
to certain other legal rules, which will presently be mentioned, * 
the law now in force will be found to regard six classes of persons 
as incompetent to testify; namely, first,* the parties to any action 
for breach of promise of marriage; secondly,* those persons who, 
in any criminal proceeding, are charged with the commission of 
any indictable offence, or any offence puiiishable on summary 
conviction, so far at least as relates to their giving evidence on 
oath either for or against themselves > thirdly,® the husbands and 
wives of all persons, who are defendants in any criminal pro* 
ceeding; fourthly,' the wives of supposed paramours who are 
made respondents in suits for dissolution of marriage, or for 
damages by reason of adultery; fifthly, in cases of high treason 
and misprision of treason, other than such as consist in injuring 
or attempting to injuro the Queen’s person,® those persons who 
are not included, or properly described, in the list of witnesses 

pellable to discloHe any cominnnication made to her by her husband during 
the marriagfe.” 

§ 4. “So much of” ^ 1 of 0 7 Viet., c. 8.5, “ as provides that the said 

Act shall not render competent the husband or wife of any party to any suit, 
action, or proceeding, individually named in the record, or of any lessor of 
the plaintiff, or of the tenant of promises sought to bo recovered in eject¬ 
ment, or of the landlord or other person in whose right any defendant in 
replevin may make cognizance, or of any lessor in whose immediate and 
individual behalf any action may bo brought or defended, either wholly or 
in part, is hereby repealed.” ‘ Post, § 1227. 

* Post, § 1237 a. 3 Ante, § 830. * Post, § 1222. 

* Post, § 1223. « Post, § 1227. ' Post, § 1237 a. 

« See 39 & 40 Geo. 3, c. 93; 1*2 Geo. 4, c. 24, § 2, Ir. ; 6 dr 

Viet., c. 61, § 1; ante, § 876. 
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delivesred to the defendant pursuant to statute;* and, lastly, 
persons insensible to the obligations of an oath.* On the second 
and third of these general rules a few exceptions have .been 
engrafted, which will be noticed in their proper places. 

§ 1220 a. Before discussing the law as it affects these six classes 
of persons, it will be convenient to refer to a seventh class, whose 
evidence until recently has been rigidly excluded, but who now 
occupy such a position that it is almost impossible, in the absence 
of decisions on the subject, to state with certainty to what extent 
" they are competent or incompetent to testify. Allusion is here 
made to the parties, and the husbands and wives of parties, in 
any suit instituted in consequence of adultery. Prior to the 
establishment of the Court for Divorce and Matrimonial Causes, 
these persons were incompetent witnesses. The common law 
rejected their testimony, in common with that of other parties to 
the record, and of the husbands and wives of parties; and the 
Legislature, while repudiating tlie old doctrines of the common 
law in relation to competency, expressly excepted these particular 
individuals from the operation of the new laws of evidence.* The 
question then is, whether the common law, thus left untouched 
by the Evidence Acts of 1851 and 1458, has been annulled either 
wholly or partially by the statute passed in 1857 for amending 
the law of divorce. In other words, if a suit be instituted in the 
new court, either for judicial separation by reason of adultery, or 
for dissolution of marriage, or for damages against the supposed 
adulterer,"* can the parties to such suit be compelled to give 
evidence on behalf of their opponents, or are they competent to 
testify in their own favour ? If § 48 of the Act is to be strictly 
construed, these questions must be answered in the negative; for 
that section enacts, that “ the rules of evidence observed in the 
Superior Courts of Common Law at Westminster, shall be 
applicable to and observed in the trial of aU questions of fact in 
the court.” But then § 41 enacts, that every person seeking, 


* 7 Anne, c. 21, § 11 ; post, § 1238. ® Post, § 1243. 

=* 14 & 16 Viet., c. 99, § 4, cited ante, § 1217 ; 16 & 17 Viet., c. 83, 
§ 2, cited ante, p. 1089, n. 5. 

" See 20 & 21 Viet., c. 86, §§ 7, 16, 27, 33. 
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among other things, “ a decree of judicial separation, or a disso- 
lution of marriage,” shall, togetlier with the petition, “ file an 
affidavit verifying the same so far as he or she is able to do so; ” 
while § 43 empowers the Court, “ if it shall think fit, to order the 
attendance of the petitioner, and to examine him or her, or per¬ 
mit him or her to be examined or cross-examined on oatli, on the 
hearing of any 'yelltmi; but no such petitioner shall be bound to 
answer any question tending to show that he or she has been 
guilty of adultery.” §40 further provides, that parties,—subject to 
such rules as may be established for the Court,'—“ shall be at 
liberty to verify their respective cases in whole or in part by 
affidavit, but so that the deponent in every such affidavit shall, on 
the application of the opposite party or by direction of the Court, 
be subject to be cross-examined by or on* * * § behalf of the opjjosite 
party orally in open court, and after such cross-examination may 
be re-examined orally in open court as aforesaid by or on behalf 
of the party by whom such affidavit was filed.” 

§ 1330 b. It will be seen that these last three sections, if con¬ 
strued as applicable to suits “instituted in consequence of 
adultery,” are entirely opposed to § 48 of the same Act; and this 
opposition may reasonably justify an argument that they were 
simply intended to apply either to preliminary and interlocutory 
proceedings in the cause," as contradistinguished from the actual 
trial of the question -of fact, or to such suits only as are not 
included in the exceptions of the recent Evidence Acts.® It 
may be urged, that it is the duty of the lawyer, in construing 
the behests of the lawgiver, to give effect, if possible, to every 
word; that the Legislature cannot be presumed to have sanctioned 
two contradictory enactments, at leaat.m the name Act; and that 

* This seems to be the moaiimg of the somewhat doubtful language of the 
Act, “except as hereinbefore provided.” See Reg. 2, cited post, p. 1093, 
n. 1 ; and Reg. 16, cited post, p. 1093, n. 2. 

• On a motion under the old law in an action of crim. con. for a new trial 
on the ground of surprise, the affidavit of the defendant denying that he had 
intrigued with the X)laintiff’s wife, luw been received, though the wife’s 
affidavit to the same effect was rejected, Hawker v. Beale, 17 Com. B. 526. 

» 14 dr 15 Viet., c. 99, § 4, cited ante, § 1217; 16 di 17 Viet., o. 83, 

§ 2, cited ante, p. 1089, n. 5. 
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the only rational mode of reconciling these apparently irrecon¬ 
cilable clauses, is, by putting upon them one or other of 
the constructions stated above. Still, as this reasoning’ may 
possibly not be judicially adopted,' it is desirable to consider 
briefly what, under such circumstances, will be the position of 
the respective parties to suits instituted in the new court, with 
respect to tlieir rights and liabilities as witnesses. And here it 
may be laid down with tolerable certainty, that in all suits of 
nullity of marriage, whether founded on impotence or on prior 
nuptials; in all suits for judicial separation by reason of cruelty 
or desertion ; in aU suits for jactitation of marriage, or for 
restitution of conjugal rights, the respective husbands and wives, 
whether de jure or de facto, are competent and compellable, as 
parties to the suit, to be examined as witnesses on either side. 
In these cases, the only difference between the old and the new 
law seems |o be, that, in addition to the right of being orally 
examined in chief,—which right, it is presumed, remains intact,— 
the idaintiffs must verify their petitions," and tlie defendants, 
unless tliey simply deny the facts stated by their opponents, must 
verify their answers" by affidavit; the respective deponents being 
liable, either on the application of the opposite party," or by 
direction of the Court, to an oral cross-examination, and being, in 
that event, entitled to an oral re-examination.* 

§ 1221. In suits for judicial separation by reason of adultery, 

' In Dotme v. Dctuio, which was a petition by wife against husband for 
judicial separation by reason of adultery, the reasoning in the text was 
adopted by Sir C. Cresswell, but the question was not formally a^cd. This 
case was heard in Ct. of Prob. on 19th March, 1858., MS. 

® Reg. 2 of Rules for Ct. foj Prob. and Mat. Cans, directs, that “ every 
petition shall bo-accompanied by an affidavit made by the petitioner, verify¬ 
ing the facts stated in the petition, of winch ho or she has personal cogni¬ 
sance, and such affidavit shall be filed with the petition.” 

** Reg. 16 of Rules for Ct. for Div. and Mat. Caus. directs, that “ every 
answer, which contains matter other than a simple denial of the facts stated 
in the petition, shall bo accompanied by an affidavit made by the respondent, 
verifying such other, or additional matter, and such affidavit shall be filed 
with the answer.” 

" These applications must “ bo made on summons to the judge ordinary 
sitting in Chambers Reg. 38 of Rules for Ct. for Div, and Mat. Caus. 

“ 20&21 Vict.,c. 86, §4C. 
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for dissolution of marriage, and for damages against the supposed 
adulterer,' the alteration in the law effected by the recent Act will, 
—if the pai'ties be held admissible witnesses at all,—^be much 
greater; for, although such parties will still be incompetent to 
testify*orally in their own behalf, at least in the first instance, they 
will be bound to support their respective cases by affidavits made 
by themselves.® They thus, in common with all other deponents, 
will become subject to oral cross-examination;® and, unless they 
be petitioners examined under the order of the Court,^ they would 
seem to be bound to answer questions even tending to show that 
they have been guilty of adultery. Whether this be a desirable 
state of the law, especially where the supposed paramour is one ol 
the defendants, and where, under the hypothesis of his guilt, he 
must be exposed to an almost irresistible temptation to commit 
perjury,®—is a matter deserving serious consideration ; and what 
renders such a law doubly objectionable is, that it do(iS not apply 
equally to both parties in the suit. Take, for example, a petition 
for dissolution of marriage, in which suit the wdfe and the supposed 
paramour are respondents. The petitioner files an affidavit verify¬ 
ing the facts stated in the petition. The respondents severally 
deny the facts alleged, and set up a counter charge of adultery on 
the part of the i)etitioner, supporting the answers by affidavits. 

' 20 21 Viet., c. 85, p 7, IG, 27,33. 

' Id. §§ 41, 40 ; Keg, 2 and 16 of Rules for Ct. for Div. and Mat. Cans:. 

^ 20 & 21 Viet., c. 85, § 46. ■* Id.*§ 43. 

“ This subject was finely dealt with by Mr. Denman on tho Queen’s trial. 
'* We have been told,” said he, “ that Bergauii might be produced as a wit¬ 
ness in our'exculijatiou, but we knew this to bo a fiction of lawyers, which 
common sense and natural feeling would reject. The very call is one of 
the unparalleled circum.stancea of this extraordinary case. From the begin¬ 
ning of tho world no instance is to be found of a man accused of adultery 
being called as a witness to disprove it. * * * How shiimeful an inqui¬ 

sition would tho contrary practice engender ! GreJit as is the obligation to 
veracity, the circmnstances might raise a doubt in the most conscientious 
mind whether it ought to prevail. Mere casuists might dispute with 
plausible arguments on cither side, but tho natural feelings of mankind 
would be likely to triumph over their moral doctrines. Supposing tho 
existence of guilt, perjury itself would bo thought venial in comparison urith 
the exposure of a confiding woman. It follows that no such question ought 
in any case to be administered, nor such temptation given to tamper with the 
sanctity of oaths.” Quoted in 1 Lord Brougham’s Speech, 248. 
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• 

The questions of fact come on for trial before a jury. The 
petitioner attends by order of the Court, and is permitted to be 
examined on oath. In cross-examination, he is asked some question 
respecting his own intrigues, but he declines to answer, and the 
Court protects him. His wife and the supposed paramour are next 
cross-examined under § 40 of the Act, with the view of establishing 
their mutual guilt. They apply for protection to the Court, but they 
apply in vain. The law which' screens the husband has no power 
to shield tlie wife. Surely this is a result which was never contem¬ 
plated by the framers of the measure; but it is one, which, if the 
parties be made witnesses, must follow from the language employed. 

§ 1333. Returning now to the doctrine of competency, as 
recognised in the ordinary Courts of Common LaAv, the first class 
of persons whose testimony is rejected, comprises the parties to 
any action Jor breach of promise of marriage. These particular 
actions being expressly excepted out of the operation of Lord 
Brougham’s Act,' are still governed by the old law, though it is 
probable that this will be only a temporary inconvenience. The 
expediency of excluding the testimony of parties in breaches of 
promise of marriage,* is, to say the least of it, extremely pro¬ 
blematical ; for most persons who have watched the working of 
the new law must have come to the conclusion, that actions of 
this nature are precisely those in which juries ought to have the 
advantage of seeing the litigants, and of hearing what they have 
to say on either side. 

§ 1333. The second class of persons whom the law in general 
regards as partially incompetent to testify, includes defendants in 
our criminal courts, and parties charged before magistrates with 
minor offences. It has been seen that Lord Brougham’s Act of 
1851, in making parties to the record admissible witnesses, has 
expressly provided in § 3,* that nothing in the Act “ shall render 
any person, who in any criminal proceeding is charged with the 
commission of any indictahle offence, or any offence punishable on 


* 14 & 15 Vioi, c. 99, § 4, cited ante, § 1217. 

* This exception was introduced into the Bill in its passage through the 

Lords. Ante, § 1217. 
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summary conviction, competent or compellable to give evidence 
for or against himself or herself.” Now, this proviso calls for 
three observations. In the first place, it does not say that the 
persons specified in it shall not be rendered by the Act competent 
or compellable to give evidence at all, but merely that they 
shall not be allowed or forced to testify/or or ayainst themselves. 
If, therefore, several persons be jointly indicted, any one of them 
may, under § 2, be called as a witness either for or against his 
co-defendants,' excepting only in those few cases, where the 
indictment is so framed as to give him a direct interest in obtain¬ 
ing tlieir discharge. For instance, if a man were indicted for 
a conspiracy “ or a riot ’ with other defendants, or as an acces¬ 
sory to tlieir guilt, or for unlawfully entering land with them by 
night, being armed for the purpose of taking game,^ or for 
assembling with them, whether armed or not, to assist in the 
illegal landing of goods,' it would seem that he could not be a 
competent witness for them, or compellable to give evidence 
against them; because, in each of these cases—and several 
others of a similar kind might be cited—as the crime can only be 
effected by the guilty concurrence of two or more individuals, 
the acquittal of the other defendants would inevitably lead to his 
own, while their conviction might at least be a material step in 


' R. 0 . Stevenson and Coulter, tried before Ball, J., at Armagh, on 4th of 
Mardi, 1851. The indictment was for an aggravated assault, and Coulter 
was examined as a witness for Stevenson. MS. But see R. v. Jackson, 6 
Cox, C. C. 626, whero, however, no reference was made to Ld. Brougham’s 
Act, or to the case cite<l above. 

* To constitute the crime of conspiracy ttco persons at least must be en¬ 
gaged in it; 1 Hawk. P. C. c. 72, § 8. See R. v. Thompson, 10 Q. B. 832. 

* A riot can only be Committed by tin en persons or more ; 1 Russ. C. tb 
M. 266; and the same number of ijorsons is required to constitute the 
ofi'ence of seamen riotously assembling, and forcibly obstructing the loading, 
unloading, sailing, or navigating of any vessel. See 33 Geo. 3, c. 67, § 1. 
The refusing to disperse after proclamation is felony, only when twdve or 
more persons are imlawfully a.sscrabled. See 1 Geo. 1, st. 2, c. 6, § 1. 

■* Under 9 Geo. 4, c. 69, § 9. Here, three or more persons must be togetlier. 
See R, V. Whittaker, 1 Don. 310. See also 1 & 2 Will. 4, c. 32, §§ 30, 32. 

* Under 16 is 17 Viet., c. 107, §§ 247, 248. Hero, also, timoe or more 
persons must have assembled. To render the ofience of being foimd with 
goods liable to forfeiture a felony, six persons must be in company, oxcejit 
under special circumstances of aggravation. See § 250 of the Act. 
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establishing his guilt. Whenever, there'fore, it becomes necessary, 
under the circumstances just stated, to obtain the testimony of a 
defendant in a criminal trial as against his co-defendants, the 
proper course is either to enter a nolle prosequi,' or to apply for 
a verdict of acquittal before opening the case ;* though the 
Court, in its discretion, will direct an acquittal either during the 
progress or at the termination of the inquiry, if no evidence has 
been given inculpating the party who is sought to be made a 
witness.’ As soon as a prisoner has thus been acquitted he 
becomes competent to testify either for the Crown, or for his 
former co-defendants.^ 

§ lH'Zi. The second point which it is important to notice with 
respect to the proviso in question is, that it nibrely applies to 
persons who are charged in any criminal proceeding either with 
indictable offences or with offences punishable by simmanj 
conviction. Penal proceedings instituted in the Ecclesiastical 
Courts do not fall wiUiin either of these two categories; and, 
conseiiuently, if tlie office of the judge be promoted against a 
clergyman for immoral conduct, tlie defendant will be competent 
to testify in his own behalf, and may even be subjected to 
examination on the part of the prosecution. It may be true that 
he cannot be compelled to answer any questions tending to expose 
him to conviction, though this is a point on which, as before 
observed,’ some doubt may possibly be entertained; but should 
he rely on his legal protection and decline to answer, the infer¬ 
ence against him raised by such conduct must of necessity be 
strong." It is equally obvious that qui tarn actions for penalties, 
—^although to a certain extent they partake of a peilal character, 
—are not included in the language of the proviso; and the 
defendants in such actions may therefore be examined on either 
side. The same remark applies to many charges preferred before 

' H. V. Shonnan, Oas. tump. Hardw. 303 ; B. v. Ellis, 1 M*Nally Ev. 65. 

* R. V. Rowland, By. & M. 401, per Abbott, 0. J. 

“ B. «. Fraser, 1 M‘Nnlly Ev. 66 ; B. v. 0‘Donnell, 7 Cox, C. C, 337. 

^ B. 0‘Doniioll, 7 Cox, C. C. 341, 342, per Monahan, C, J. 

" See ante, p. 1087, u. 1. 

' Ati-Gon. v. BadlofT, 10 Ex. B. 98, per Martin, B.; 107,'per Parke, B. 
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justices, which, altlioiigh in one sense they may be regarded as 
criminal proceedings, do not result in summary convictions. 
Among these may be mentioned applications for orders of 
affiliation; and it is certainly not the least important benefit 
conferred by the Act, tliat men have now an opportunity afforded 
them of defeating the false accusations of unscrupulous and 
designing women.' 

§ 1225. As serious doubts liave been entertained, whether 
an information filed by the Attorney-General in the Court of 
Exchequer for the recovery of penalties consequent on a breach 
of the revenue laws, was such a “ criminal proceeding ” as to 
render the defendant an inadmissible witness,* the Legislature has 
thrice interposed with the view of clearing up the matter by 
positive enactment. The first two attempts,*—which extended to 
all prosecutions, suits, and proceedings under the laws relating 
to the customs or inland revenue,—failed from want of competent 
skill in the draughtsman.^ The third has only partially succeeded; 
—for although it is now enacted, in not very grammatical phrase¬ 
ology, that “ the several Acts which declare and make competent 
and compellable a defendant to give evidence in any suit or pro* 
ceeding to which he may be a party, shall not be deemed to 
extend or apply to defendants in any suit or proceeding instituted 
under any Act relating to the customs,”*—no notice is taken of 
parties who are sued for infringing the Excise laws. The question 
therefore with respect to these offenders is still open for dis- 
•cussion. 

§ 1226. The third observation suggested by the proviso in 
question is, that it does not render the persons specified incom* 
petent to testify either for or against themselves,—for the Act 
is in no respect a diaqualifying statute,—^but it simply leaves 

‘ Sec ante, § 881. 

- Att.-Geu. V. Eadloff, 10 Ex. 11. 84. Pollock, C. B., and Parke, B., 
held that the defendant was not a competent witness ; Platt and Martin, 
Bs., held that he was. 

® ir & 18 Viet., c. 122, § 15; 18 <fc 19 Viet., c. 96, § 36* 

* See § 1225 of 2nd edition of this work. 

‘ 20 & 31 Viet., c. 62, § 14. 
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untouched the previous law on the subject. In whatever cases 
therefore, previous to the passing of the Act, defendants charged 
with offences were rendered competent to give evidence, they may 
still, notwithstanding the proviso, be examined as witnesses. 
The principal statutes wliieh authorise such an examination, will 
be found to relate to cases in which the defendant is either a 
nominal party on the record, or is only one of many persons 
against whom the proceeding is really instituted. For example, 
if a parish be indicted for non-repair of a road, the inhabitants, 
though defendants, are rendered admissible witnesses by virtue 
of the Highway Act of 1835;* and* under the Act of 3 & 4 Viet., 
c. 26,® the inhabitants of a township will in like manner be 
competent, though they cannot be forced, to testify, if an indict¬ 
ment be preferred against the township for non-rfepair of a 
bridge.® 

• 

§ 1227. The third general rule of exclusion, subject to some 
exceptions which Avill be presently mentioned,' precludes husbands 
and wives from giving testimony for or against each other in any 
criminal proceeding. This is the common law rule, which has not 
been interfered with either by the Act of 1851, or by the Act of 
1853. Both statutes contain an express proviso, that nothing 
therein shall “ render any husband competent or compellable to 
live evidence for or against his wife, or any wife competent or 

‘ 5 & 0 Will. 4, c. 50, § 100. 

" § 1 enacts, that “ no person called as a witness on any trial in any • 
C<yurt whatever, may and slvall bo prevented or disabled from giving evidence 
by reason only of such person being, as the inhabitant of !uiy parish or 
township, rated or assessed, or liable to be rated or assessed, to the relief of 
the poor, or for or towards the maintenance of church, chapel, or highways, 
or for any other purpose whatever.” § 2 enacts, that “no churchwarden, 
overseer, or other officer, in or for any parish, township, or union, or any 
person rated or assessed, or liable to bo rated or assessed as aforesaid, shall 
bo disabled or prevented from giving evidence on any trial, appeal, or other 
proceeding, by reason only of his being a paiiy to such trial, appeal, or 
other proceeding, or of his being liable to costs in respect thereof, when he 
shall be only a nomiml party to such trial, appeal, or other proceeding, and 
wha.11 be only liable to contribute to such costs in commpn with other the 
ratepayers of such parish, township, or union.” 

® R. ». Adderbury East, 6 Q. B. 187. 


* Post, §§ 1236,1237. 
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compellable to give evidence for or against her husband, in any 
criminal proceeding.”' The object of the proviso in the first- 
named Act has’ been much misunderstood by the judges.* Mr. 
Baron Pai-ke observes, witli characteristic caution, that the clause 
was introduced “perhaps unnecessarily.” Mr. Baron Maiiin, 
more bold, treats it as an obvious error; while Sir Frederick 
Pollock and Mr. Justice Crompton are Avillingto consider that “it 
was inserted ex majori cautehl” Thus far the judges; but, in 
point of fact, there was no error or needless caution in tlio 
matter. As tlie bill originally stood, the clause Avas obviously 
necessary, because husbands and Avives were made competent 
Avitnesses. The enactment, however, to that effect, after having 
been struck out in the Upper House and reinserted by the 
Commons, met Avith so strenuous an opposition Avlien the bill Avas 
returned to the Lords, that it Avas withdrawn at the last moment. 
The Act, therefore, finally passed in a form Avhich left the law of 
liusband and Avife precisely Avhere it found it,—excepting only in 
those feAV cases Avhere both of them are either parties to the 
record, or persons in Avliose behalf the action is brought or 
defended. Whenever this state of things occurs, tlie Avife, as a 
party, or an interested person, may, under the express terms of 
■ the second section, give evidence for or against her husband, and 
the husband, in like manner, may give evidence for or against 
his wife; and it was merely because a man and his wife ai^ 
sometimes both of them lyarties to the same indictment or other 
criminal proceeding, that the clause prohibiting them, under such 
, circumstances, from testifying for or against each otlier Avns 
retained in the Act, although the general enactment respecting 
husbands and wives was struck out. Were it not for t his clause, 
a wife, conjointly indicted Avith her husband for murder, might be 
called by the prosecutor to establish the man’s guilt, or the man 
might be examined by the counsel for the defence to prove the 
woman’s innocence. 

§ 1228. Beturning noAV to .the rule itself, it Avill be found not 

‘ 14 & 15 Viet, c. 99, § 3 ; 16 & 17 Viet., o. 83, § 2. 

® See Barbat v. Allen, 7 Ex. E. 615, 616 ; Stapleton v. Crofts, 18 Q. B, 
367 ; Kemot v, Pittis, 2 E. ^ B. 426. 
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only to exclude the husband or wife of a defendant in a crinunal 
proceeding, who is called to give evidence of what occurred during 
their marriage, but to prevent such witness from being examined, 
either as to circumstances that happened before tlie marriage, or 
even as to the very fact of the marriage itself. Thus, if a man be 
prosecuted for bigamy, his first wife cannot be called to prove her 
marriage with the defendant.' The rule also applies to all cases 
in which the i nterests of a married person, who is a defendant in a 
cri mina l proceeding, are involved, and tlierefore a wife cannot be 
witness for a co-defendant, if her testimony, as in the case of a 
conspiracy, would tend directly to her husband’s acquittal.® This 
doctrine has been carried to such a length, that where the wife of 
one prisoner was called to prove an alibi in favour of anotlier 
jointly indicted with her husband for burglary, her testimony was 
rejected on the ground, that, by shaking the evidence of a witness 
for the prosecution who had identified both prisoners,, it would 
materially weaken the case against the husband.’ 

§ 1229. IMoreover, as the courts recognise no distinction between 
admitting the evidence of married persons for or against each 
other,’ a husband has been deemed an inadmissible witness in 
support of a prosecution, which charged his wife and several 
other persons with conspiring to procure his marriage without the 
consent of his parents;* and where four men were indicted for 
slieep stealing, Mr. Baron Bolland rejected the testimony of the 
wife of one of them, who was called to prove facts against the 
other prisoners.® It seems highly questionable, however, whether 
this last decision does not outstep the bounds of law. 

* 

§ 1230. But though the rule of exclusion is thus stringent 
where a married person is criminally accused in conjunction with 

' Grigg’a case, T. Baym. 1; 1 Hale, (i93.; 1 Buss. C. & M. 218. 

^ R V. Locker, 5 £^p. 107, per Lord EUenboruugh. 

•' R. V. Smith, 1 Moo. C. C. 289. See also R v. Hood, id. 281 ; R v. 
Frederick, 2 Str. 1096 ; R v. Qlassie, 7 <7ox, 0. C. 1. 

■* R p. Perry, per Gibbs, C. J., cited and approved of by Abbott, C. J., 
in B. V. Serjeant, Ry. & M. 364. 

* R, r. Serjeant, By. & M. 362. 

* R. i’. Webb, 2 Russ. C. & M, 982. See 1 Hale, 301. 
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others, it is clear that‘where a married defendant is entirely 
removed from the record, whether by a verdict pronounced in his 
favour, or by a previous conviction, or by the jury not being 
charged with his interest at the time of the trial, his wife may 
testify either for or against any other persons who may be parties 
to the record;' and the mere hope that, by giving evidence 
against a prisoner, a wife may procure the pardon of her husband 
who has been previously convicted of another crime, will by no 
means affect her competency, though it may and indeed must 
shake her credit.* It seems scarcely necessary to add, that 
the wife of a prosecutor in a criminal proceeding would not be 
excluded by this rule from giving evidence either for the Crown 
or for the defendant.’’ 

§ 1231.^ TJiis rule of exclusion is extended only to lawful 
marriageSf or at least to such as are innocent in the eye of the law. 
Thus, upon a trial for bigamy, the first marriage being proved 
and not controverted, the w’oman, with wliom the second marriage 
was had, is a competent witness either for or against the prisoner; 
for the second marriage is void.* But if the proof of the first 
marriage were doubtful, and the fact were controverted, it is con- 
’ ceived that she would not be admitted.® Whether a man can call 
as a witness a woman with whom he has long cohabited, whom 
he has constantly represented to he his wife, and by whom he has 
had children, lias been declared to be at least doubtful.' Lord 
Kenyon rejected such a witness when offered by the prisoner, in 


' Hawkesworth «. ShoAvler, 12 M. & W. 49, 60, per Alderaon, B, ; R. 
V. 'Willianis, 8 C. & P, 284, per id., who stated that, in Thm’toU’s case, 
Mrs. Probert was examined an the principal witness .ngainst Thurtell, after 
her husband was acquitted. " R. v. Rudd, 1 Lea. C. C. 127. 

“ See R. V. Houlton, 1 Jobb, 0. C. 24. 

* Gr. Ev,, § 339, in part. 

* B. N. P. 287 ; R. r. Serjeant, Ry. A’: M. 364, per Abbott, C. J. 

® Grigg’s case, T. Raym. 1. But it seems, that the wife, though inadmis¬ 
sible as a witness, may be produced in court for the purpose of being identijied, 
although the proof thus furnished* may affix a criminal chaige upon the hus¬ 
band ; as, for example, to show that she was the person to whom he was 
first married ; or, who passed a note, which he is charged with having stolen. 
Alison’s Pr. 463. 

' Campbell v, Twomlow, 1 Price, 88, 89, per Thompson, C. B. 
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a capital case tried before him at Chesler; ‘ but in that case the 
criminal had, throughout the trial, admitted that the witness was 
his wife, and was thus in a manner estopped from denying the 
marriage when her competency was questioned; and in the 
subsequent case of Batthews v. Galindo,® where Lord Kenyon’s 
ruling was discussed. Park and Burrough, Js., declared that his 
lordship’s decision was founded on this admission, and the 
whole Court determined that a kept mistress was a competent 
witness for her protector, though she passed by his name, and 
appeared to the world as his wife. Sp, where the parties had 
lived together as man and wife, believing themselves lawfully 
married, but had separated on discovering that a prior husband, 
supposed to be dead, was still living, the woman was held a 
competent witness against the second husband, even as to facts 
communicated to her by him during their cohabitation.® It seems 
also, from this last case, and from several others,® that a supposed 
husband or wife may be examined on the voir dire to facts showing 
the invalidity of the marriage; and it is apprehended that no 
valid reason can be given for not admitting their evidence thus 
far, though the fact that the marriage ceremony has been actually 
performed may have been previously proved by independent 
testimony,® 

• 

§ Whether the rule may be relaxed so as to admit tlie 

wife to testify for or against the husband, where the parties consent 
to such a course, is a question on which the authorities are not 
agreed.^ Lord Hardwicke was of opinion that she was not admis* 

• 

* Auon., cited by Biebards, B,, in 1 Price, 83. • 

= 4 Bing. 610, 612, 613 ; 3 C. & P. 238, and 1 M. & Pay. 565, S. 0. 

3 Wells V. Fletcher, 6 C, & P. 12, per Patteson, J. ; S. C., nom. Wells 
tf, Fisher, 1 M. & Bob. 90, and u. 

^ R V. Peat, 2 Lew. C. C. 288 ; E.. v. Wakefield, id. 279 ; 1 Buss. 0. 

M, 218, n. t, , 

® R V. Bramley, 6 T. B. 330 ; B. v. Bathwick, 2 B. ifc Ad. 646, where 
Lord Tenterden observed, that “it might well be doubted, whether the 
competency of a witness can depend uponjthe ma^halling of the evidence, 
or the particular stage of the cause at which the witness may bo called.” 

® Gr. Ev., § 340, in great part. 

' Under § 1710, clause 1, of the New York Code of Civ. Proc., “A 
husband cannot be examined, for or against his wife, without her consent, 
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sible to give evidence against her husband even with his consent;' 
and this opinion has been followed in America,* apparently upon 
the ground, that the interest of the husband in preserving the 
confidence reposed in her is not the sole foundation of the ^ule, 
but that the public have also an interest in the preservation of 
domestic peace, which might be disturbed by her testimony, not¬ 
withstanding his consent. Still, Lord Chief Justice Best stated 
on one occasion,* that he would receive the evidence of the wife if 
her husband consented ; apparently regarding the interest of the 
husband as the sole ground of her exclusion, since he cited a case 
where Sir James Mansfield* had once permitted a plaintilf to be 
examined with his own consent. This question was afterwards 
again mooted in the Court of Exchequer, in a case in wliich tlie 
defendant had called his wife as a witness, but the judge at Nisi 
Prius had rejected her testimony on objection taken.’ The plain¬ 
tiff had afterw'ards offered to waive the objection, but the judge 
had refused to receive the waiver. Tinder these circumstances, the 
learned Barons, without deciding the question whether the witness 
could be thus examined by consent, were contented to hold that 
it was at least discretionary with the judge, whetlier he would 
allow the objection to be withdrawn, and he having refused to do 
so, they declined to interfere. 

§ 1233.' Although, in-the instances before mentioned, the hus- 


nor a wife, for or against her husband, without his consent, nor can either, 
' during the marriage or afterwards, be, without the consent of the other, 
%xamined, as to any communication made by one to the other during the 
marriage. Hut this exception does not apply to a civil action or proceeding, 
by one against the other, nor to a criminal action or proceeding, for a crime 
committed by one against the other.” 

* Barker v. Dixie, Cas. temp. Hardw. 264. 

® Bandall's case, 6 City Hall Bee. 141, 153, 154 ; Colbem’s case, I 
Wheeler’s C. C. 479. * 

•* Pedley i>, Wellesley, 3 C. & P. 668. 

* In the report, the decision is said to have been one of Lord Mansfield’s, 
but this is probably a mistake, ns the case referred to would seem to be that 
of Norden v. Williamson, 1 Taunt. 377. 

* This was before the piOssing of the Act 16 17 Viet, c, 83. See 

ante, § 1219. « Barbat ». Allen, .7 Ex. R. 809. 

' Gr. Ev., § 342, in part. 
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band and wife are inadmissible as witnesses for or against each 
other, in all other cases they may be called, notwithstanding the 
evidence of the one may tend to subject the other to a criminal 
cJiarge. Thus, in a question respecting a female pauper’s settle¬ 
ment, where a man testified that he was married to the pauper, 
another woman was admitted to prove her own previous marriage 
with the same man; for although, if the testimony of both witnesses 
was true, the husband was chargeable with the crime of bigamy, 
neither the evidence nor tlie record in that case would be receiv¬ 
able against him upon such a charge, the point at issue being res 
inter alios acta, and neither the husband nor the wife having any 
interest in the decision.* So, in an action by the indorsee against 
the acceptor of a bill of exchange, the wife of the drawer would 
probably be permitted to prove that her husband had forged the 
bill ;* though subsequently to the decision of E. v. Bathwick, two 
learned judges are reported to have held, that, on an indictment 
for theft, a woman could not be called on the part of the Crown, 
to prove that her husband, who had absconded, was present when 
the property was taken, and that she saw him deliver it to the 
prisoner.* 

§ 1S34. But although in these cases, the wife will be permitted 
to testify against her husband, 'it by no means follows that she 
will be compelled to do so; and the better opinion is that she may 
throw herself upon the protection of the Court, and decline to 
answer any question, which would tend to expose her husband to 
a criminal charge.^ 

§ 1235. In all^actions, suits, and other proceedings between 

’ E ■u. Bathwick, 2 B. & Ad. 639, 647 ; R. ». All Saints, Worcester, 
G M. & SeL 194. These cases overrule R v. Cliviger, 2 T. R 263, where 
it was broadly held, that a wife was in every case incompetent to give 
evidence, tending to criminate her husband. 

* Henman v. Dickinson, 6 Bing. 183 ; 2 M. & P. 282, S, C. In this 
case the point was not expressly decided. 

’ R V. Gleed, 2 Buss. C. & M. 983, per Taunton and Littledale, Js. 
Sed qu. 

^ R V. All Saints, Worcester, 6 M. dc Sel. 200, per Barley, J. ; Cart¬ 
wright V, Green, 8 Ves, 406 ; post, § 1308. 

4 B 
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third parties, husbands and wives will be permitted to contradict, 
and even to discredit, each other as freely as if the marriage was 
void.* If this were not the law, great injustice might be done; 
since tlie competency of the witness would then depend upon the 
marshalling of the evidence, and the testimony of a husband might 
be rendered inadmissible for the defendant, from the accidental 
circumstance of his wife having been previously called on the part 
of the plaintiff, though, had the defendant been entitled to begin, 
the husband would have been examined, and the wife rejected. 
In Ireland all the judges have held, that the evidence of a wife 
could not be rejected on the ground that she was brought to 
contradict the testimony of her husband, even where he w’as the 
prosecutor of an indictment.’ 

§ 1336.* On the rule which precludes husbands and wives from 
giving testimony for or against each other in criminal proceedings, 
a necessary exception has been engrafted at common law, when a 
crime has been committed by the one against the other. Were 
it not for this exception, the wife would be exposed Avithout 
remedy to personal injury.^ If, therefore, a man be indicted for 
the forcible abduction of a woman with intent to marry her,* she 
is clearly a competent Avitness against him, if the force Avere con¬ 
tinuing against her till the marriage. Of this last fact also she 
is a competent witness-; and the better opinion seems to be, that 
she is still competent, notwithstanding her subsequent assent to 
the marriage, and her voluntary cohabitation; for otherwise, the 
offender Avould take advantage of his oAvn Avrong.® So, in Ireland, 
on an indictment for the fraudulent abduction of an heiress under 


' Stapleton v. Crofts, 18 Q. B. 368, iwr Lord Campbell; 373, per Erlo, 
J. ; 2 B. & Ad. 646, per Lord Tcntcrden; 0 M. & Sol. 198, per Lord 
Ellenborough; Annesley v. E. of Anglesea, 17 How. St. Tr. 1276. 

■ R. v. Houlton, J Jebb, C. C. 24. " (Ir. Ev., § 343, in part. 

* See Bentley v. Cooke, 3 Doug. 424. 

’ Under 9 Goo. 4, c. 31, § 19. 

® R. V. Wakefield, trial published by Murray ; 2 Lew. 0. 0. 279, S. C. 

1 East, P. c. 454; Brown’s case, 1 Veiitr. 243 ; 1 Russ. 0. & M. 709; 2 
id. 984 ; Perry’s case, cited in R. v. Serjeant, Ry. is M. 362 ; 1 Hawk 

P. C., c. 41, § 13 ; 1 Bl. Cora. 443 ; M‘Nally Ev. 179, 180 ; 3 Chitty»8 
Cr. L, 817, n. y. 
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eighteen years of age,' the lady was admitted as a witness for the 
prosecution.* So, a wife may testify against her husband on an 
indictment for assisting at a rape committed on her person;® or, 
for an assault and battery upon her;^ or, for maliciously shooting" 
or attempting to poison® her; or, it seeihs, for any other offence 
against her liberty or person.'* She may also exhibit articles of 
the peace against him, in which case her affidavit shall not be 
allowed to be controlled and overthrown by his own.* Indeed, 
Mr. East considers it to be settled, that, “ in all cases of personal 
injuries committed by the husband or wife against each other, the 
injured party is an admissible witness against the other.” * But 
though competent as a witness, it is not indispensable that such 
party should be called; and Mr. Justice Holroyd seems to have 
thought that the husband or wife could only be admitted to prove 
facts, which could not be proved by any other witness." It may 
be doubted, Avhether this be not restricting the rule within too 
narrow bounds. 

§ 1237.'* In cases of high treason, the question, whether the 
wife is admissible as a witness against her husband, has been 
much discussed, and opinions of great weight have been given on 

' Under 10 Geo. 4, o. 34, § 23. See 9 Geo. 4, c. 31, § 20. 

' E. V. Yore, 1 Jebb & Symoa, 663. 

* Lord Audley’s case, 3 How, St. Tr. 402, 413 ; Hutton, 116, 116 ; 
B. H. P. 287 ; E. v. Jollyman, 8 C. «fc P. 604. 

* B. N. P. 287 ; E. v. Azire, 1 Stra. 633 ; Soule’a case, 6 Greenl. 407. 

^ E. ». Whitehouse, cited 2 Euss.*C. M. 984. 

“ E. V, dagger, cited 2 Euss. C. & M. 984. 

’’ Per Hullook, B., in E. v. Wakefield, trial by Murray, 25%, 

* E V. Doherty, 13 East, 171 ; Lord Vane’s case, id. n. a. ; 2 Stra. 
1202 ; E. V. E. Ferrers, 1 Burr. 636. Her atfidavit is also admissible, on 
an application for an information against him for an attempt to take her by 
force, contrary to aiiiicles of separation ; Lady Lawley’s case, B. N. P. 
287 ; or, in a habeas corpus sued out by^him, for the same object, E. v. 
Mead, 1 Burr. 642. 

* 1 East’s P. C. 466; The People ex reL Ordronaux v. Chegaray, 18 

Wend. 642. Qu. whether the wife will be an admissible witness against 
the husband, if he be proceeded against, under 6 Geo. 4, c. 83, § 3, as an 
idle and disorderly person for deserting her and causing her to become 
chargeable to the parish. '* E v. Pearce, 9 U. & P. 668. 

" In E. V. Whitehouse, cited 2 Euss. C. M. 984. 

Gr. Ev., § 346, in great part. 
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both sides. The affirmative of the question is maintained,' on 
the ground of the extreme necessity of the case, and the nature 
of the offence, tending, as it does, to the destruction of many 
lives, the subversion of government, and the sacrifice of social 
happiness. But, on tlie other hand, it is argued, that these 
political reasons are not sufficient to support an exception to a 
rule of general utility, and that, as the wife is not bound to 
discover her husband’s treason,* by parity of reason, she is not 
compellable to testify against him.^ The latter is perhaps the 
better opinion. 

§ 1287 A. The wives of persons who have been made respondents 
as supposed paramours in suits for dissolution of marriage, or for 
damages by reason of adultery,^ constitute the fourth class of 
witnesses, who are incompetent to testify either for or against 
their husbands. The extreme improbability of any woman thus 
unfortunately circumstanced being required to give evidencet 
renders needless any comment on this rule, further than to state, 
that it rests on the old doctrines of the common law, which 
rejected the testimony of the husbands and wives of all parties 
to the record, and which, so far as they related to suits instituted 
in consequence of adultery, were left untouched by the Evidence 
Amendment Act of 185.3.* Moreover, the rule under dis¬ 
cussion does not seem to have been modified in any way by 
the Act to amend the law relating to Divorces and Matrimonial 
Causes.® 

• 

§ 12.3H. The fifth ckm of persons incompetent to testify 
includes witnesses, who, being called for the Crown in cases 
of high treason or misprision of treason, have not been included 
or properly described in a list duly delivered to the defendant, 
'rhis head of incompetency rests on an Act passed in the 

' B. N. P. 286; 1 Gilb. Ev. by Loflft, 262; Grigg’s cawe, T. Raym. 1. 

■ 1 Brownl. 47. 

* 1 Hale’s P. 0. 301; 2 Hawk. P. C., c. 46, § 82 ; Bac. Abr. tit. Ev. 
A. 1; 1 Chitty’H Cr. L. 695 ; M'Nally Ev. 181. 

" 20 A 21 Viet., c. 86, §§ 28, 33, 

* 16 A 17 Viet., c. 83, § 2, cited ante, p, 1089, n. 6. 

« 20 it 21 Viet., c. 85. 
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seventh year of Queen Anne, which enacts,' that, “ when any 
person is indicted for high treason, or misprision of treason, a 
list of the witnesses that shall he produced on the trial for 
proving the said indictment, and of the jury, mentioning the 
names, profession, and place of abode of the said witnesses and 
jurors, be also given at the same time that the copy of the indict¬ 
ment is delivered to the party indicted; and that copies of all 
indictments for the offences aforesaid, with such lists, shall be 
delivered to the party indicted, ten days before the trial, and in 
presence of two or more credible witnesses.” It must be 
noted, that these w'ords do not extend to treasons, which consist 
in compassing the assassination, wounding, or injuring the person 
of the Sovereign, or to the misprisions of such treasons; because 
parties accused of such grievous offences are, by statute, ren¬ 
dered liable to be dealt with as if they stood charged with 
murder.* Moreover, though, in strict law, the list of witnesses 
should be delivered abmUtaneoilsly with the jury list and the 
copy of the indictment, and that, too, ten days at least before 
the arraignment, (for the word “trial” must, since the Jury 
Act, bear this interpretation,®) and in the presence of two or 
more credible witnesses ;—^yet any objection founded on tlie 
non-compliance with these regulations must be taken before 
the jury are sworn, and can only have the effect of postponing 
the trial.'' If, however, instead of raising any objection which 
goes to the array of witnesses, the defendant simiffy objects that 
some particular witness is incompetent, as not being included 
in the list, or as being misdescribed therein, this point, like 
any other question of competency, may be taken up»n the voir 
dire when ^e witness is called, and if it prevails, he cannot be 
examined.* 

' 7 Anne, o. 21, § 11; extended to Ireland by 17 & 18 Viet., c. 26. 
This laat Act was passed in consequence of the decision of the House of 
Lords in O’Brien «. B., 2 H. of L Oos. 465. 

® 39 & 40 Geo. 3, c. 03 ; 1 & 2 Geo. 4, c. 24, § 2, Ir. ; 6 & 6 Viet., o. 
61,§ 1; ante, § 876. 

“ 6 Geo. 4, c. 69, § 21: v. Lord Geo. Gordon, 21 How. St. Tr. 648. 

^ R. V. Frost, 9 C. & P. 182—187 j 2 Moo. C. C. 140, S. C. ; 0*Brien 
r. B., 2 H. of L. Cas. 466. 

* R r. Frost, 9 0. ds P. 183. 
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§ 1239. The Act, as we have seen, requires that the name, 
place of abode, and profession, of each witness should be stated 
in the list, the object of this regulation being, that the defendant 
should be enabled before the trial to make all due inquiry 
respecting the characters of the persons who are about to testify 
against him. It is not, however, necessary that the list should 
specify the particular house or street where the witness resides, 
but it will sujBBce if it describes lum as living in a certain town 
or parish.' So, if the witness has two or more residences, the 
list need only specify one ; but if it aim at further particularity, 
and any one of the places of abode be misdescribed, this 
inaccuracy will vitiate the whole description.* If the witness has 
recently changed his place of abode, the prisoner must be 
furnished with a description of his last residence, and it will not 
be sufficient to describe him as lately abiding at the former 
place.* 

§ 1240. The judges at Nisi I’rius were at one time inclined to 
regard as incompetent to testify all persons, whether counsel, attor- 
neys, or parties, who, being engaged in a cause, had actually 
addressed the jury on behalf of that side on which they were 
afterwards called upon to give evidence.^ Further investigation 
of the subject, however, has led to a judicial acknowledgment that 
no such rule of practice exists ;* although the obvious incon¬ 
venience of permitting one and the same person first to state the 
case as an advocate, and next, to prove that statement as a wit¬ 
ness, appears to furnish ample justification for its immediate 
adoption.* . With respect to private prosecutors, it may be 
observed, that as they have no right to address tlie jmy, even 
though they waive their title to give evidence on oath, they will 
not be permitted under any circumstances to act in the twofold 
capacity of advocates and witnesses.' 

' R. f. Frost, 9 C, & P. 147,148. “ Id. 151—153. 

* R. i>. Watson, 2 Stark. R. 116,128 ; 32 How. St. Tr. 09—73, S. C. 

■* Stones V. Byron, 4 Dowl. k L. 393, per Pattesou, J.; Doane «. Pack- 
wood, id. 395, n. b, per Erie, J. See Best Ev. § 168. 

- Cobbett V. Hudson, 22 L. J., Q. B., 11; 1E. & B. 11, S. C. • Id. 

^ R i>. Brice, 2 B. «fc A. 606; B. «. Milne, cited id, note a; Oobbett v. 
Hudson, 22 L. J., Q. B,, 13, per Lord Campbell; i E, & B. 13, S. C. 
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§ 1341. In regard to the •pro^^er time of taking the objection to 
the competency of a witness, it is obvious that, from the prelimi¬ 
nary nature of the. objection, it ought in general to be taken 
before the examination in chief. Indeed it has frequently been 
said by judges, and sometimes so held, that a party who is aware 
of the existence of any disqualification, cannot lie by and allow 
the witness to be examined, and afterwards object to his compe¬ 
tency, if he should dislike his testimony.’ However, this doctrine 
has been disputed by the Court of Exchequer,* who have held, 
in conformity with some old decisions,* that the objection may be 
raised at any time during the trial, and that, too, whether the 
objector previously knew of the disqualification or not. The rule 
on this subject is the same in equity as at law,"* and in criminal as 
in civil cases;® but perhaps in trials for high treason, the old 
doctrine would still be recognised, that if the prisoner intends to 
object to a witness as being omitted from, or misdescribed in, the 
list furnished to him, he must do so before the witness is sworn 
in chief." In ordinary cases, if the objection to the competency 

» Dowilney u Palmer, 4 M. & W. 664 ; 7 DowL 177, S. C. ; K. «. Wat¬ 
son, 2 Stark. R. 158 ; 32 How. St. Tr. 496, 497, S. C. ; R. v. Frost, 9 C. 
<fc P. 183 ; Beeching v. Gower, Holt, N. P. R. 314, per Gibbs, 0. J. ; 
Howell V. Lock, 2 Camp. 14 ; Donelsou v. Taylor, 8 Pick. 390, 392. In 
Yardley v. Arnold, 10 M. & W. 146, Parke, B. observed, “I cannot help 
wishing very much that it were established as the regular practice, that, 
when once a witness is sworn, no question should be put to him in order to 
raise objections to his competency ; I think all such should be put to him 
on the voir dire ; and that, when once sworn in chief, his competency should 
be taken for granted; but certainly the practice has been different hitherto.” 
See also Hartshome v, Watson, 6 Bing. N. C. 477 ; 7 Scott,^494, S. C. ; 
and Wollaston v. Hakcwill, 3 M. & Gr. 297 ; 3 Scott, H. R. 693, S. G. ; 
Flagg V. Mann, 2 Sumn. 487. 

® JMiobs c. Layborn, 11 M, & W. 68C. 

® Needham v. Smith, 2 Vem. 463 ; Lord Lovat's case, 18 How. St. Tr. 
696. See also Stono v. Blackburn, 1 Esp. 37 ; Yardley v. Arnold, C. ds 
Marsh. 437, 438, per Parke, B. 

'* Needham v. Smith, 2 Yorn. 463 ; Vaughan v. Worrall, 2 Madd. 322 ; 
2 Swanst. 400, S. C. ; Selway v. Chappell, 12 Sim. 113 ; Swift v. Dean, 6 
Johns. 623, 538 ; Gresley Ev. 234—236. See Bousfield v. Mould, 1 De 
Gex & Sm. 347. 

" LordLovat’s case, 18 How. St. Tr. 696 ; Com. v. Green,.17 Mass. 638. 

• R V. Watson, 2 Stwk. R. 168 ; 32 How. St. Tr. 496, 497, S. C. ; R. 
V. Frost, 0 0. d; P. 183*. 
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of a witness be not taken until after the trial, it will be considered 
as coming too late; and the Courts will not grant a new trial for 
this cause alone/ unless the incompetency were known and con¬ 
cealed by the party producing the witness,* or other evidence 
can be given of mala praxis on his part.* 

§ 1242. With respect to the Qiiode of taking tlie objection, tlie 
witness should, in strictn'ess, be examined upon the voir dire; that 
is, he should be sworn to ans^rer all such questions as the Court 
shall demand of him.” This peculiar form of oath is, however, 
now seldom administered; and the facts on which the objection 
rests, if not admitted by the opposite side, are elicited by <iues- 
tions put to the witness after being sworn in chief.^ Upon such 
an examination, the witness, if it be necessary, may speak to the 
contents of written documents without producing them.* The 
objection Tuay perhaps be also supported by evidence aliunde. 

§ 1243. In proceeding to consider the law which renders the 
last class of persons, viz., those who are insensible to the obli¬ 
gations of an oath, incompetent to testify as witnesses, it* is 
proper to observe, that one of tlie main securities provided by 
the law for the purity and truth of oral testimony, is, that it be 
delivered under the sanction either of an oath, or, in a few cases, 
of a solemn affirmation or declaration. Indeed, no person, what¬ 
ever functions he may have to discharge in relation to the cause 
in question, or whatever be his rank, age, country, or belief, 
can give testimony upon any trial, civil or criminal, until he 

* Turner v. Peaitc, 1 T. B. 717 ; Jackson v. Jackson, 5 Cowen, 173. 

But see 11 M. & W. 691. In Barbat v. AUon, 21 L. J., £x., 156, Parke, 
B., referred to the Irish cose of Birch v. Somerville, cited post, § 12^5, in 
which Lord Clarendon was examined without being sworn, but the objection 
not having been, insisted on at the time, the Court refused to disturb the 
verdict. ‘ - Niles v. Brackett, 15 Mass. 378. 

■* Wade V. Simeon, 2 Com, B. 342. 

* See Jacobs v. Layborn, 11 M. & W. 686. 

See Butler v. Carver, 2 Stark. E. 433 ; R. v. (lisbum, 16 East, 67 ; 
Lunniss v. Row, 10 A. & E. 606 ; Carlisle v. Eady, 1 0. & P. 234 ; Quar- 
terman v. Cox, 8 C. & P. 97; Butchers’Co. ». Jones, 1 Esp. 160; Botham 
V. Swingler, id. 164; Pea. B. 218, S. C.; Brockbank v. Anderson, 7 M. & 
Or. 295, 313. Or. Ev., § 328, in part os to three lines. 
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have, in one form or other, given an outwai’d pledge that he 
considers himself responsible to God for the truth of what he 
is about to narrate.* 

§ 1244. Thus, although 'each juryman may apply to the subject 
before him that general knowledge Avhich any man may be sup¬ 
posed to have, yet if he be personally acquainted with any material 
particular fact, he is not permitted to mention the circumstance 
privately to his fellows, but he must submit to be publicly sworn 
and examined, though there is no necessity for his leaving the 
box, or declining to interfere in the verdict.^ So a judge, before 
whom the cause is tried, must conceal any fact within his own 
knowledge, unless he be first sworn : ’ and consequently, if he be 
the sole judge, it seems that he cannot depose as a witness,^ 
though if he be sitting with others he may then be sworn and 
give evidence.* In this last case, the proper course appears to be 
that the judge, who has thus become a witness, should leave the 
bench, and take no further judicial part in the trial,* because he 
can hardly be deemed capable of impartially deciding on the 
admissibility of his own testimony, or of weigliing it against that 
of another.' It must, however, be noticed, tliat on several occa¬ 
sions, when trials have been instituted before the High Court 
of Parliament, peers, who have been examined as witnesses. 


* In some few of the British colonics, where the aborigines arc destitute 

of the knowledge of God and of any religious belief,” ordinances have been 
mode for the admission of the testimony of such persons without the previous 
sanction of an oath, and the legality of such ordinances has been recognised 
and established by the Legislature. See 6 & 7 Viet., c. 22. • 

' R. V. Rosser, 7 C. & P. 648, per Parke, B. ; Manley v. Shaw, C. & 
Marsh. 361, per Tindal, 0. J. ; Bcnnet e, Hartford, Sty. 233 ; Fitz-James 
e. Moys, 1 Sid. 133 ; Andr. R. 321, arg. ; R v. Heath, 18 How. St. Tr. 
123 ; R V. Sutton, 4 M. & Sel. 632, 5^1, 642 ; 6 How. St. Tr. 1012, n. 

" R ». Anderson, 7 How. St. Tr. 874. , 

* Ross V. Buhler, 2 Martin’s R, N. S., 312. But see 11 How. St. Tr. 469. 

Trial of the Regicides, 'KeL 12 ; 6 How. St. Tr. 1181, n,, S. C. 

^ Id. As to when judges are not compellable to testify, see ante, § 860. 

' Ross V. Buhler, 2 Martin’s R, N. S., 312. So is the law of Sp^ ; 
Partid. 3, tit. 16, 1. 19 ; 1 Moreau and Carleton’s Tr. p. 200 ;—and of 
Scotland, Glassford £v. 602 ; Tait Ev. 432 ; Stair’s Inst. lib. 4, tit. 46, 4 ; 
Erskine’s Inst. lib. 4, tit. 2, 33. 
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have, nevertheless, taken part in the verdict subsequently pro¬ 
nounced.* But, perhaps, these cases are not inconsistent witli 
the law as above stated, since in trials before the House of 
Lords, the peers must be regarded at least as much in the 
light of jurors as of judges; and it has just been shown that 
a juryman is not disqualified from acting, simply by being called 
as a witness. 

§ 1245. Again, though a Peer is privileged, while sitting in 
judgment, to give his verdict upon his honour,^ and is also per¬ 
mitted to answer a bill in Chancery upon his protestation of 
honour, and not upon his oath,® he cannot bo examined as a 
witness in any cause, whether civil or criminal, or in any court 
of justice, whether it be an inferior court or the House of Lords; 
or in any manner, whether viva voce, or by interrogatories, or by 
affidavit, unless he be first sworn; “ for the respect which the law 
shows to the honour of a Peer, does not extend so far as to 
overturn the settled maxim, that in judicio non creditur nisi 
juratis.’ If, therefore, he refuse to take the necessary oath or 
affirmation, he will, notwithstanding the privileges of peerage or 
of Parliament, be guilty of a contempt for which he may be com¬ 
mitted and fined.* On a recent trial in Ireland, where the Lord- 
Lieutenant was called as a witness, an attestation on honour, instead 
of an oath, was by mistake administered to &im, and he was then 
examined and cross-examined, without any objection being taken 
to the reception of his evidence. Subsequently, a motion for a 
new ^trial was made, on the ground that the testimony of an 


» ? How. St. Tr. 1384, 1468, 1652; 10 How. St. Tr. 1262, 1301. 

* 2 last. 49. 

® Hears v. Lord Stourton, 1 P. Wms. 14G j 2 Salk. 612, S. C. ; Qresley 
Ev. 66, n. /, 2iid Ed. ; Order of Farl. 31st Dec. 1640 ; Beanies’ Ord. in 
Ch. 105. If a foreign sovereign sues in Chancery, and a cross bill is filed 
against him, ho must put in his ansv/er on oath ; King of Siiain v. Hullett, 
1 CL ds Fin. 333 ; 7 Bli. 369, S. C. ; Duke of Brunswick v. Kiug of 
Hanovor, 6 Beav. 37. 

" 2 How. St. Tr. 772, n. ; 7 How. St. Tr. 1468 ; 10 How. St. Tr. 1262; 
R. i>. Preston, 1 Salk. 278 ; Lord Shaftesbury e. Lord Digby, 3 Keb. 631. 

* 2 Salk. 612 ; Cro, Car. 64 ; 1 Bl. Com. 402 ; 3 Bac. Abr. 202. 

* 3 Salk. 278 ; 4 Lord Brougham’s Speeches, 368. 
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unsworn witness had been received; but the Court, having ascer¬ 
tained that the losing party had, from the first, been aware of the 
irregularity, very properly held that his objection came too late, 
and the rule was consequently discharged/ 

§ 1246. It seems that even tlie Sovereign could not now claim 
any exemption from the rule requiring oral testimony to be given 
upon oath,* though, on one occasion, the simple certificate of 
King James I., as to what had passed in his hearing, was received 
as evidence in the Court of Chancery/ The question whether 
the Sovereign could be examined as a witness at all, seeing that 
the evidence would be without temporal sanction, may admit of 
some doubt. The point arose in the reign of Charles I., when 
the Earl of Bristol, who was impeached for high treason, pro* 
posed to call the King, for the purpose of proving certain conver¬ 
sations which he had held with him while Prince. Th^ subject 
was referred to the judges; but they, acting under the direction 
of his Majesty, forbore from giving any opinion, and the question 
remains to this day undetermined.^ In the Berkeley Peerage 
case counsel entertained some idea of calling the Prince Regent 
as a witness; but it ultimately became unnecessary to do so. On 
the whole, the better opinion seems to be, that the Sovereign, 
if so pleased, may be examined as a witness in any -case, civil or 
criminal, but not without being sworn.* 

§ 1247.* The wisdom of enforcing a strict observance of the 
rule, which requires witnesses to be sworn, cannot well be dis¬ 
puted ; for, although the ordinary definition of an oath,—viz. ** a 
religious asseveration, by which a person renounces the mercy 
and imprecates the vengeance of Heaven, if he do not speak the 
truth,”'—^may be open to comment, since the design of the oath is, 
not to call the attention of God to man, but the attention of man 


* Birch V. Somon'ille, 2 Ir. Law R., N. S., 248. 

* 2 Roll. Abf. 686 ; Omidiund «. Barker, Willes, 660. 

® Abignye v, Clifton, Hob. 213. 

* 2 Lord Campbell’s Lives of the Chancellors, 610, 611. 

* Id. in note. * Gr* § 328, in some,part. 

' R. V. White, 1 Lea. C. C. 430 ; The Queen’s case, 2 B. B. 286. 

* m 
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to Godnot to call upon Him to punisli the wrong doer, but on 
the witnsss to remember that He will assuredly do so;—still, it 
must be admitted, that by tlius laying hold of the conscience of 
the witness, the law best insures the utterance of truth.' But as 
the administration of an oath supposes that the witness feels a 
moral and religious accountability to a Supreme Being, who 
will justly punish perjury, and from whom no secrets are hid, 
persons, insensible to the obligations of an oath, ought not to 
be admitted as witnesses. The * repetition of the words of an 
oath would, in their case, be an unmeaning formality. It makes 
no difference from what cause this insensibility may arise; for 
whether it be occasioned by irreligious- opinions, or by imbecility 
of understanding; whether the person be an atheist, an idiot,' 
a madman, a drunkard, or a child, so long as he is incapable 
of comprehending the nature, or feeling the obligation, of an 
oath, hei cannot be sworn as a witness. The incapacity, how¬ 
ever, is only coextensive with the defect. Thus, a monomaniac, 
or a person who is aihicted with partial insanity, will be an 
admissible witness, if the judge finds upon investigation that 
he is aware of the nature and sanction of an oath, and that he 
is capable of understanding the subject, with respect to which 
he is required to testifySo, in the case of total madness, the 
occurrence of a lucid interval,*—in the case of intoxication, the 
return of sobriety,*—and in the case of ignorance, the receiving 
of due religious instruction, will render the witness competent; 
and the judges will occasionally postpone trials of importance, 
if they have good cause to believe that the witness witliin n 
reasonable time can be rendered competent to testify, and if, 
without His testimony, the ends of justice will probably be 
defeated.* But, if the. witness be of so tender an age, that he 
obviously will not be capable of comprehending the meaning of 
an oath until after the lapse of a considerable period, a postpone¬ 
ment of the trial will not’be permitted; because, in such a case, 

‘ Tyler ou Oaths, 12, 16. See also Omichund v. Barker, 1 Atk, 21 ; 
Willes, 538, S. C. - Gr. Ev., § 305, in part. 

’ R % Hill, 2 Den. 264. ■* Com. Dig. Testmoigue, A 1. 

® Hartford v. Palmer, 16 Johns. 163 ; Hoineo. od Pandect. Pars 3, § 14. 

11. r. While, 1 1^0. 0. C. 430, ii. n ; 3 Bac. Ab. 202, n. 
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the loss in point of memory would more than countervail the 
gain in point of religious knowledge.* In all cases, too, the 
application for postponement must be made before the jury are 
sworn, as the Court cannot on this ground discharge the jury 
after the commencement of the trial." 

§ 1248.* The judges formerly held that persons deaf and dumb 
from their birth, were in contemplation of law idiots.^ But this 
presumption has recently been disputed ; * and if it be now recog* 
nised at all, it certainly has not the same force which it used to 
have, as persons afflicted witli these calamities have been found, 

* by the light of modern science, to be much more intelligent in 
■ general, and to be susceptible of far higher culture, than was once 
supposed. Still, when a deaf mute is adduced as a witness, the 
Court, in the exercise of due caution, will take care to ascertain 
before he is examined, that he possesses the requisite apiount of 
intelligence, and that he understands the nature of an oath. 
When the judge is satisfied on these heads, the witness may be 
sworn and give evidence by means of an interpreter. If he is 
able to communicate his ideas perfectly by writing, he will be 
required to adopt that, as the more satisfactory method; * but if 
his knowledge of that method is imperfect, he will be permitted 
to testify by means of signs.^ 

§ 1249." With respect to children, no precise age is fixed by law, 
within which they are absolutely excluded from giving evidence, 
.on the presumption that they have not sufficient understanding. 
At the age of fourteen, every person is presumed to have common 
discretion4ill the contrary appears; but under that age it is not so 
presumed; and therefore inquiry is made as to the degree of under¬ 
standing which the cliild, offered as a witness, may possess; and if 

' R. V. Nicholas, 2 Car. & Kir. 240, per RoUock, C. B. 

R. V. Wade, 1 Moo. C. C. 86 ; R. v. KMoch, 18 How. St. Tr. 402, 408. 

* Gr. Ev., § 366, in some part. R «. Steel, 1 Lea. 0. C. 462. 

Hairod v. Harrod, 1 Kay ifc J. 9, per Wood, V. 0. 

® Morrison v. Lennard, 3 0. Jh P. 12T, per Best, C. J. 

' Id. : R. V. Ruston, 1 Lea. 408 : R. v. Steel, id. 452 ; The State v. 

De Wolf, 8 Conn. 93 ; Com. v. Hill, 14 Maas. 207. 

* Gr. Ev., § 367, in part. 
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he appears to have sufficient natural intelligence, and to have been 
so instructed as to comprehend the nature and effect of an oath, 
he IS admitted to testify, whatever his age may be.‘ In practice, 
it is not unusual to receive the testimony of children of eight or 
nine yearn of age^ if they appear to possess sufficient under¬ 
standing; and in Brasier’s case, which was an indictment for 
assaulting with intent to rape an infant, who was certainly under 
seven years of age,* and perhaps only five,* all the judges held 
that she might have been examined upon oath, if, on strict 
examination by the Court, she had been found to comprehend 
the danger and impiety of falsehood. But, in Pike’s case,* 
Mr. Justice Park, with the concurrence of Mr. Justice James 
Parke, promptly rejected the dying declarations of a child of 
four years of age, observing that, however precocious her mind 
might have been, it was quite impossible that she could have had 
that idep. of a'future state, which is necessary to make such 
declarations admissible.* 

§ 1250. No precise rule can be laid down respecting the degree 
of intelligence and knowledge which will render a child a compe¬ 
tent witness: and, in these cases, much must ever depend upon 
the good sense and discretion of the judge.® In one case, 

• R. V. Brasier, 1 Lea. C. C. 109 ; 1 East, P. C, 443 ; B. N. P, 293, 
S. C. ; Jacksou v. Gridley, 18 Johns. 98. 

- I Lea. 0, C.* 199. Sco also R. r. Porkin, 2 Moo. 0. C. 139, whero 
Alderaon, B., observed—“ It certainly is not law that a cliild under seven 
cannot be examined as a witness. If he shows sufficient capacity on exami-* 
nation, a judge will allow him to bo sworn.” 

^ 1 East,' P. C. 443. ' * 3 C. & P. 598. * See post, p.. 1121, n. 1. 

" The utter want of discretion in dealing with this stibject, which is occa¬ 
sionally evinced by the inferior functionaries of the law, has been admirably 
ridiculed by Mr. Dickens in his “ Bleak House.” A little crossing-sweeper 
being brought up before a coroner, to give evidence on an inquest, the 
narrative thus proceeds :—“ ^Hame Jo. Nothing else that he knows on. 
* * * Knows a broom’s a broom, and knows it’s wicked to tell a lie. 
Don’t recollect who told him about the broom, or about the lie, but knows 
both. Cait’t exactly say what’ll bo done to him arter he’s dead if he tells a 
lie to the gentlemen, but believes it’ll be something wery bad to punish him, 
and sarve him right—and so he’ll tell the truth.’ ‘ This won’t do, gentle¬ 
men,* says the coroner, with a melancholy shako of the head. * Don’t you 
think you can receive his evidence, sir V asks an attentive juryman. ‘ Out 
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where a girl, eight years old, had, subsequently to the events 
which she wa*s called to prove, been twice visited by a clergy¬ 
man, who had given her some instructions as to the natui^ of 
an oath, but before such visits, she had had no religious 
education whatever, and had never heard of a future state, 
and even at the trial she had no real understanding on the 
subject,—Mr. Justice Patteson rejected her evidence, observing, 
that he must be satisfied that the child felt the binding obliga¬ 
tion of an oath from the general course of her religious education; 
and, that the effect of the oath upon the conscience should arise 
from religious feelings of a permanent nature, and not merely 
from instructions, confined to the nature of an oath, recently 
communicated to her for the purposes of the trial.” ‘ Perhaps 
the language, which the learned judge is here reported to have 
used, was somewhat stronger than the law warranted, and it 
certainly went further than the facts required, as the child, even 
when offered as a witness, had no real knowledge of the nature 
of an oath. Had not this been the case, it seems difficult to 
understand upon what valid ground her testimony could have 
been rejected; for whetlier she was instructed in religious know¬ 
ledge previously or subsequently to the commission of the crime 
in question, or whether the instruction was intended to excite 
permanent feelings, or merely to secure the temporary purpose 
of enabling her to swear to the facts she had witnessed, can 
signify nothing, provided that, at the time when she was called 
upon to give her evidence, she was really aware of the solemn 
responsibility which devolved upon her of speaking the truth. 
Accordingly, in Ireland it has been held, that even on an 
indictment for murder an infant might be examined, though her 
religious knowledge had been communicated to her after the per¬ 
petration of the offence, and with the sole object of rendering her 
a competent witness.* It seems almost needless to add, that a 


of the question,’ says the coroner ; ‘ you have heard the boy ; can’t exacUy 
say won’t do, you know. We can’t take that in a court of justice, gentle¬ 
men. It’s t&rribU depravity. Put the boy aside.’ Boy put aside ; to the 
great edification of the audience ; especially of little Swills, the comic 
vocalist.” P. 104. ‘ R- Williams, 7 0. & P. 320. 

s R. V. Milton, Tr. Cir. Rep. 61, per Doherty, 0. J. 
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child, like a grown person, cannot, under any circumstances, be 
examined in court without the sanction of an oath.'* Neither can 
heaftay evidence be given of the declarations of a child, who has 
not caf>acity to be sworn.^ 

§ 1351.* Persons insensible to the obligations of an oath from 
defect of religioiis sentiment and belief are also incompetent to 
testify as witnesses, because tlie very nature of an oath, as above 
explained,^ presupposes a belief in the existence of an omniscient 
Supreme Being, who is “ the rewarder of truth and avenger of 
falsehood.”* Without this belief, the person cannot be subject 
to that sanction, which the law deems an indispensable test of 
truth. It is not sufficient that a witness feels himself bound to 
speak the truthifrom a regard to character, or to the common 
interests of society, or from fear of the punishment which the 
law inflicts upon persons guilty of perjury. Such motives have 
indeed their influence, but they are not considered as affording 
a sufficient safeguard for the strict observance of truth. Our law, 
in common with that of most civilised countries, requires the 
additional security afforded by the* religious sanction implied in 
an oath; and, as a necessary consequence, rejects all witnesses 
who are incapable of giving this security.* Atheists, therefore, 
and all persons professing no religion, that can bmd their con¬ 
sciences to speak truth, are rejected as incompetent to testify as 
witnesses.' 

§ 1353." The rule of law, which fixes the nature and degree of 
religiom faith required in a witness, seems, as at’present under¬ 
stood, to be this;—that the person is competent to testify, if he 
believes in the existence of God, and that Divine punishment will 
be the certain consequence of peijury. It may be considered as 

‘ R. V. Brasier, 1 Lea, 0. C.,, 199, overraling the opinion of Lord Hale. 
See 1 Halo, P. C. 034. 

® Id. ; K. V. Nicholas, 2 Car. & Kir. 246 ; R. v. Pike, 3 C. & P. 698 ; 
4 Bl. Com. 214 ; ante, § 647. 

® Gr. Ev., § 368, in great part. 

* Per Lord Hardwicke, 1 Atk. 48. 

^ B. N. P. 292; 1 Atk. 40, 46 ; 1 Ph. Ev. 10. 

* Or. Ev., § 369, in great part. 


* Ante, § 1247. 
“ I Ph. Ev. 7. 
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now generally settled in this country, as well as in America, that 
it is not material whether the witness believes that the punish¬ 
ment will be inflicted in this world, or in the next. It is enough 
if he has the religious sense of accountabilit}’^ to the Omniscient 
Being, who is invoked by an oatli.' 

§ 1263.®. Defect of religious faith is never presumed. On the 
contrary the law presumes, that every man brought up in a 
Christian land believes in God and.fears Him. The charity of 
its judgment is extended alike to all. The burthen is not on the 
party adducing the witness, to prove that he is a believer; but it 
is on the objecting party, to prove that he is not. Neither does 
the law presume, that any man is a h 5 ^pocrite, but it presumes 
that he is what he professes to bo, whether atheist or Christian; 
and whatever, religious opinions he is proved to have once enter¬ 
tained, they are presumed to continue unchanged till the contrary 
is shown.® Moreover, a witness is priraA facie presumed to hold 
the common faith of the country; and the ordinary mode of 
disproving that fact, is by furnishing evidence of his depurations 
previously made to others; the person himself not being hiterro- 

’ The proper test of the competency of a ■witness on the score of religious 
belief was settled, upon great consideration, in the case of Omichund v. 
Barker, Willes, 645 ; 1 Atk. 21, S. 0., to be, the belief of a God, and that 
he will reward and punish us according to oitr deserts. This rule was recog¬ 
nised in Butts V. Swart wood, 2 Cowen, 431; The People v. Matteson, 2 Cowmen, 
433, 673, n.; and by Story, J., in Wakefield v. Ross, 5 Mason, 18; 9 Dane’s 
Abr. 317, S. P. Whether any belief in a future state of existence is neces¬ 
sary, provided accountability to God in this life is acknowledged, is not 
perfectly clear. In Com. v. Bachelor, 4 Am. Jurist, 81, Thacher, J., 
seemed to think it was. But in Hunscom v. Hunscom, 15 Mass. 184, the 
Court held that mere disbelief in a future existence went only to the credi¬ 
bility. This degree of disbelief is not inconsistent with the faith required 
in Omichund v. Barker. The only case clearly to the contrary, is Attwood 
V. Welton, 7 Conn. CO. In Cqrtis v. Strong, 4 Day, 61, the witness did not 
believe in the obligation of an oath ; and in* Jackson v. Gridley, 18 Johns. 
98, he was a mere atheist, without any sense of religion whatever. All that 
was said, in these two cases, beyond the point in judgment, was extrajudicial. 
In Maine, a belief in the existence of the Supremo Being is rendered suffi¬ 
cient by stat. 1833, c. 68, without any reference to rewards or punishments; 
Smith V. Coffin, 6 Shepl. 157. 

- Gr. Ev., § 370, in part. 

® Ante, § 166 ; The State v. Stinson, 7 Law Reporter, 383. 

4 c 



im 


ATHEISM HOW PEOVED. 


[PAET OT, 


gated; for the object of interrogating a witness before he is 
sworn, is not to obtain the knowledge of facts, but to ascertain 
from his answers the extent of his capacity, and whether he has 
sufficient understanding to take an oath.’ 

• “ Tho witness himself is never questioned, in modern practice, as to hia 
religious belief; though formerly it was otherwise. (1 Swift’s Dig. 739 ; 
5 Mason, 19 ; 4 A 91 . Jurist, 79, n.) It is not allowed oven after ho has 
been sworn. (The Queen’s case, 2 B. & B. 284.) Not because it is a 
question tending to disgrace him; but because it would be a personal scrutiny 
into the state of his faith and conscience, foreign to the spirit of our institu¬ 
tions. No man is obliged to avow his belief; but if ho voluntarily docs 
avow it, there is no reason why the avowal should not be proved, like any 
other fact. The tnith and sincerity of the avowal, and the continuance of 
the belief thus avowed, are presumetl, and veiy justly too, till they are dis- 
pi’ovcd. If liis opinions have been subsequently changed, this change will 
generally, if not always, be provcable in the same mode. (Attwood r. Woltou, 
7 Conn. CO; Curtis v. Strong, 4 Day, 51 ; Swift’s Evid. 48—.50; Mr. Chris¬ 
tian’s note'to 3 Bl. Com. 36i) ; Com. v. Bacheler, 4 Am. .Jurist, 79, n.) If 
the change of opinion is very recent, this furnishes no good ground to admit 
the witness himself to declare it; because of the greater inconvenience, which 
would result from thus opening a <loor to fraud, than from adhering to the 
nile requiring other evidence of this fact. The old cases, in which the 
witness himself was questioned as to his belief, have on this point been ouci'- 
lick'd. See Christian’.s note to 3 Bl. Com. 3G9, n. 30. The law, there¬ 
fore, is not reduced to any absurdity in this matter. It exercises no inqui¬ 
sitorial power; neither does it resort to secondary or hearsay evidence. If 
the witness is objected to, it asks third persons to testify, whether ho has 
declared his disbelief in- God and in a future state of rewards and punish¬ 
ments, &c. Of this fact they are as good witnesses as he could bo ; and tho 
testimony is primary and direct. It should further be noticed, that tho 
question, whether a person about t<j bo sworn is .an .atheist or not, can never 
be raised by any one but an adverse party. JVo stranger or volunteer has a 
right to object There must, in every instance, be a suit between two or more 
jiarties, one of whom offers tho jicrson in question as a competent ivitness. 
The presumption of law, that every citizen is a believer in tho common reli¬ 
gion of the country, holds gooil till it is disproved ; and it would bo con¬ 
trary to all rule to .allow any one, not party to tho suit, to thrust in his 
objections to tho course pursued by tho litigants. This rule and uniform 
course of proceeding shows how much of the morbid sympathy, expressed 
for the atheist, is wasteil. For there is nothing to prevent him from taking 
any oath of office ; nor from swearing to a complaint before a magistrate; 
nor from making oath to his answer in Chancery. In this last case, indeed, 
he could not be objected to, for another reason, namely, that the plaintiff 
in his bill requests the Court to require him to answer upon his oath. In 
all these, and many other similar cases, there is no person authorised to 
raise an objection. Neither is the question penriitted to be raised against 
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§ 1354. Lord Brougham’s Act of 1861 to amend the Law of 
Evidence contains an important clause with respect to the admin¬ 
istration of oaths. The clause is as follows :—“ Every court, 
judge, justice, oflElcer, commissioner, arbitrator, or other person, 
now or hereafter having by law or by consent of parties authority 
to hear, receive, and examine evidence, is hereby empowered to 
administer an oath to all such witnesses as are legally called 
before them respectively.” * 

§ 1355. All witnesses ought to be sworn according to the 
peculiar ceremonies of their own religion, or, in such manner 
as they deem binding on their consciences.® The doctrine of 

the atheist, where lie is himself the adverse party, and offers his own oath 
in the ordinary course of proceeding. If lie would make affidavit in his 
own cause to the absence of a witness, or to hold to bail, or to the truth of 
a plea in abatement, or to the loss of a paper, or to the geuniueness of his 
books of account, or to his fears of bodily harm from one against whom he 
requests surety of the peace, or would take the poor debtor’s oath ; in those 
and the like cases, the uniform course is to receive his oath, like any other 
person’s. The law, in such cases, does not know that he is an atheist; that 
is, it never allows the objection of infidelity to be made against any man, 
seeking his own rights in a court of justice ; and it conclusively and absolutely 
presumes that, so far ns religious belief is concerned, all persons are capable 
of an oath, of whom it requires one as the condition of its protection or its 
aid ; probably deeming it a less evil, that the solemnity of an oath should, 
in a few instances, be mocked by those who felt not its force and meaning, 
than that a citizen should in any case be deprived of the benefit and pro¬ 
tection of the law, on the ground of his religious belief. The state of his 
faith is not inquired into, where his own rights are concerned. Ho is only 
prevented from being made the instrument of taking away those of others.” 

1 Law Beporter, pp. 347, 348. 

‘ 14 & 15 Viet., c. 99, § 16. See also 18 & 19 Viet., o. 42, cited post, 

§ 1406a, which empowers diplomatic and consular agents abroad to admi¬ 
nister oaths and do notarial acts. 

“ Gr’ Ev., § 371, in«part. 

* “Quuraque sit adsoveratio rcligiosa, satis patet, jusjurandum attompe- 
I randum esse ciyusquo roligioni.” Heinec. ad Pand. p. 3, § 13,15. “Quod- 
cunque nomeu dederis, id utiquo constat, omne jusjurandum proficisci ex 
fide et persuasione jurantis; et inutile esse, nisi quis credat Deum, quern 
testem advocat, peijurii sui idoneum esse vindicem. Id autem credat, qui 
jurat per Deum suum, per saara sua, ot ox suA ipsius animi religiono,” &c. 
Bynk. Obs. Jur. Bom. lib. 6, o. 2. See also Puff. lib. 4, c. 2, § 4. The 
formula of taking an oath, which was anciently adopted by the Bomans, was 
oa follows The witness held a fiint stone in his right hand, and dropped 

4 c 2 
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the civil law, wliich in tlie great case of Omichund v. Barkep,! 
was settled to be also the rule at common law,* has received 
a legislative sanction by the Act of 1 tfc 2 Viet., c. 105; for 
tliat statute enacts, that all persons shall be bound by tlie 
oaths which are lawfully administered to them, provided they 
are administered in such form, and witli such ceremonies, 
as the parties sworn declare to be binding on their con¬ 
sciences. In order to ascertain what form is so binding, the 
Court should inquire of the witness himself; and the proper 
time for making this inquiry is before he is sworn. If, however, 
the witness, without making any objection, takes the oath in the 
usual form, he may bo afterwards asked, whether he thinks it 
binding on his conscience; but if ho answers in the affirmative, 
he cannot then be further asked, if he considers any other form 


it as ho uttered these words—Si scions fallo, turn uio Diospitor, salvit urbe 
areeque, bonis ejiciat, ut ego hunc lapidom. Adam’s Ant. 247. Ciu. Fam. 
Ep. Tii. 1, 12. Under the Christian emperors it was taken, invocato Dei 
' Omnipotentis nomine, Cod. lib. 2, tit. 4, 1. 41.- Sacrosanctis evaiigeliis 
tactis, Cod. lib. 3, tit. 1, 1. 14. And Constantine adds, in a roseript, Jui'is- 
jurandireligione testes, iniusquain porhibcant testimonium, jamdudum arctari 
priecipimus, Cotl. lib. 4, tit. 20, 1. 9. In Morgan’s case, 1 Lea. C. C. 54, 
a Mahomodau was sworn thus—First, ho placed his right hand flat upon 
the Koran, put the other haiul to his forehead, and brought the top of his 
forehead down to the book, and touche<l it with his hcjad ; ho then looked 
for some time upon it, and, on being asked wheat that ceremony was to 
produce, he answered that ho was bound by it to speak tho tnith. In 
Scotland, members of tho Kirk are sworn by the form of holding up the 
right hand, without touching the book or kissing it. Mildrono’s case, 1 Lea. 
C. C. 412; Walker’s case, id. 498 ; Meo v. Reid, 1 Pea. R. 23. It seems 
that in this case the form of words may cither be, “I, A. B., swear by God 
himself, as I sliall answer to him at the grout day of judgment, that the 
evidence I shall give,” &c.; or, “I swesvr .according to tho custom of my 
country and the religion I profess, that the evidence,” cbc. See 1 Lea. C. C. 
412, A Jew is sworn on tho Pentateuch with his head covered, Willes, 643; 
but if he professes Christianity, he may be sworn on the New Testament, 
though ho has not fonnally re.iouiiced Jmlaisiii, R. v. Gilham, 1 Esp. 286. 
A Chine.se is sworn by tho ceremony of his breaking a saucer previously to 
the administration of the oath, R. v. Entrchman, C. & Marsh. 248. Roman 
Catholics in Ireland aro sworn on a Testament, with a crucifix or cross 
upon it, M‘Nally’8 Ev. 97. 

Willes, 638; 1 Atk. 21, S. C. 

’ Per Aldorson, B., in Miller v. Salomons, 7 lx. R. 634, 635, and per 
Pollock, C. B., id. 668. 
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of oath more binding.' Neither can a witness, who states that 
lie is a Christian, be asked any further questions before he 
is sworn.* If a witness, without objecting, is sworn in the usual 
mode, but, being of a different faith, the oath was not in a 
form affecting his conscience,—as if, being a Jew, he was sworn 
on the Gospels,—he is stiU punishable for perjury if he swears 
falsely, and the adverse party cannot for this cause have a new 
trial.* 

§ 1956, In some few instances, the Legislature, out of tender 
regard for the conscientious scnvpUs of certain religious sects, has 
allowed them, in the place of taking an oath, to make a solemn 
affirmation ; but such affirmation has the same effect as an oath, 
and persons who knowingly affirm what is false are equally guilty 
of perjury with those who falsely swear. Thus tlie Act of 3 & 4 
Will. 4, c. 49, allows Quakers and Moravians to affirm in all cases 
where an oath is required;^ the Act,of 3 & 4 Will. 4, c. 83, con¬ 
tains a similar provision in favour of the sect of Separatists;* 
and the Act of 1 & 3 Viet., c. 77, which was passed in consequence 
of the decision pronounced by the judges in Doran’s case,® 
extends tlie privilege to all persons who have been Quakers or 

• The Queen’s cas<^ 2 B. & B, 284. • 

' R. V. Serva, 2 0. & Kir. 56, per Platt, B. 

® Sells oj. Hoare, 3 B. & B. 232 ; 7 Moore, 36, S. 0. The State t*. 
Whisenhurst, 2 HaAvks, 468. See R. v. Wood, 1 Jebb & Bourke, Q. B., 
Ir. R. vii. Whether a party will be entitled to a new trial, if a witness on 
the other side has testified without having been sworn at all, is a question, 
the solution of Avhich depends upon circumstances. If tlie omission of the 
oath was known at the time of the original trial, he will not. Birch v, 
Somerville, 2 Ir. Law R,, N. S., 243, cited ante, § 1246 ; Ijawrence v, 
Houghton, 6 Johns. 129 ; White v. Hawn, id. 351. But if it was not dis¬ 
covered till after the trial, he will; Hawks v. Baker, 6 Groonl. 72. 

The form is as follows :—“I, A. B., being one of the people called 
Quakers [or one of the persuasion of the jjeople called Quakers, or of the 
United Brethren called Moravians, the ease tnaij he,] do solemnly, sincerely, 
and truly declare and affirm,” &c. 

• This is the form :—“ I, A, B., do, in the presence of Almighty God, 
solemnly, sincerely, and truly affirm and declare, that I am a member of 
that religious sect called Separatists, and that the taking of any oath is 
contrary to my religious belief, as well as essentially opposed to the tenets of 
that sect; and I do also, in the same solemn manner, declare and affirm,” &o, 

• 2 Moo. 0. 0. 37. 
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Moravians, but have ceased to belong to either of .those sects.' 
The Common Law Procedure Act of 1864 proceeds a step further 
ill advance, and enacts that “ if any person called as a witness, or 
required or desiring to make an affidavit or deposition, shall 
refuse or be unwilling from alleged conscientious motives to be 
sworn, it shall be lawful for the Court or judge or other presiding 
officer, or person qualified to take affidavits or depositions, upon 
being satisfied of the sincerity of such objection, to permit such 
person, instead of being sworn, to make his or her solemn affirma¬ 
tion or declaration.”* ^ 

§ 1367. On the ground too, that oaths should not be admi¬ 
nistered unnecessarily by public authority, it has been determined 
by Parliament, tliat bankrupts and their wives shall be examined 
before the English Court of Bankruptcy,* after making and 
signing a declaration to speak the truth, without being sworn 
on oatli; ‘ the Act further providing that the offence of wilfully 

’ The form is this:—“ I, A. B., Laving been one of the people called 
Quakers, [oj’ one of the persuasion of the people called Quakers, or of the 
United Brethren called Moravians, as the case may 6 c,] and entertaining 
conscientious objections to the taking of an oath, do solemnly, sincerely and 
truly declare and aflirm,” &c. 

■ 17 ifc 18 Viet., c. 125, § 20; extended by § 103,,(as limited by § 3 of 
1!) Si 20 Viet,, c. 102, Ir.,) to every Court of Civil Judicature in England ; 
and by 18 & 19 Viet., c. 26, to every Court of Civil Judicature in Scotland ; 
and by §§ 23 an^ 98 of 19 <fe 20 Viet., c. 102, Ir., to all Courts of 
Judicature in Ireland, as well criminal as all others. The form is as 
follows :—“ T, A. B., do solemnly, sincerely, and truly aiHrm and declare, 
that the taking of any oath is, according to my religious belief, unlawful; 
and I do also solemnly, sincerely, and truly affirm and declare,” &c. § 21 

of the English Act, and § 24 of the Irish Act, rc8i)ectivoly enact, that 
persons wilfully making false affirmations shall bo subject to the same 
punishment as for perjury, • 

* In the Irish Court of Bankruptcy and Insolvency these somewhat fan¬ 
tastical scruples are disregarded ; the Act which established that court, 
expressly enacting that bankrupts and insolvents and their respective wives 
shall be examined iqmi oath. See 20 (b 21 Viet., c. GO, §§ 306, 307. 

'* 12 & 13 Viet., c. 106, § 246. The fonn of declaration is as follows;— 
“I, A. B., the person declared a bankrupt under a fiat in bankruptcy, dated the 
day of [or under a petition for adjudication of bankruptcy filed on 
the day of in the year of our Lord ], [or, I, C. D., the wife of 
A. B., declared a bankrujjt under a fiat in bankrupt^ dated the day 

f or under a pctilion for orljudication of bankruptcy filed on 



CHAP. II.] BANKRUPTS AND THEIR WIVES NOT SWORN. 


liar 


making a fc^lse statement shall render the party liable to the 
penalties of perjury.* 

the day of ,] do solemnly promiso and declare, that I will make 

true answer to all such questions as may be proposed to mo respecting all 
the property of the said A. B., and all dealings and transactions relating 
thereto, and will make a full and true disclosure of all that has been done 
with the said property, to the best of my knowledge, information, and belief. 
* {Siffiied) 

, “A.B., 

“ or C. D., the wife of the said A. B.” 

* 12 & 13 Viet., c. iOG, § 254. 
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CHAPTER 111. 

• EXAMINATION OF WITNESSES. 

§ 1358.' Having thus ti'eated of the means of procuring the 
attendance of witnesses, and of their colnpetency and credibility, 
the manner in which they are to be examined must next be con¬ 
sidered. This subject lies chiefly in the discretion of the judge 
before whom the cause is tried,* being from its very nature 
susceptible of but few positive and stringent rules. The great 
t)bject is to elicit the truth from the witness; but the character, 
, intelligence, courage, interest, bias, memory, and other circum¬ 
stances of witnesses are so various, as to require almost equal 
variety in the manner of interrogation, and the degree of its 
intensity, to attain that end. This manner and degree, therefore, 
as well as tlie other circumstances of the trial, must necessarily 
bo left somewhat at large, subject to a few general rules, which 
will now be stated. 

§ 135!).* If the judge deems it essential to the discovery of truth, 

• that the witnesses should be examined out of the hearing of each 
other, he will order them all on both sides to withdraw, excepting 
the one under examination; and this order, upon the motion of 

* either party at any period of the trial,* is rarely withheld, though 
it is not demandablc of strict right.’ The parties themselves will 


' Gr. Ev., § 431, in pai't. 

* Baatin f. Carew, Ry. & Moo. 127, per Abbott, 0. J. 

* Gr. £v., § 432*, in part. 

* Southey d. Nash, 7 C. iJi P. *032. 

* In Southey v. Ifash, 7 0. P. 632, Aldersou, B,, is reported to have 
held, that either party had a right to require that the unoxomined witnesses 
should be out of court; but this ruling, if it bo law, which is very doubtful, 
applies only to civil coses, since the contrary has repeatedly been held ‘in 
criminal trials. See R. v. Cook, 13 How. St. Tr. 348, per Treby, C. J. ; 
R. V. Vaughan, id. 494, per Lord Holt; R. v. Qoodore, 17 id. 1016, per 
Sir Michael Foster. In R, v. Murphy, 8 C. 4; F. 307, Coleridge, J., 
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sometimes be included in the order to withdraw,* as will also' 
the prosecutor in a criminal proceeding, if it be proposed to 
examine him as a witness.* "Where, however, an attorney in the 
cause is about to give testimony, an exception is usually allowed 
in his favour, upon a statement being made by counsel, that his 
personal attendance in court is necessary.® So, medical or other 
professional witnesses, who are summoned to give scientific 
opinions upon the circumstances of the case, as established by 
other testimony, will be pennitted to remain in court, until this 
particular class of evidence commences; but then, like ordinary 
witnesses, they will have to withdraw, and to come in one by one 
so as to undergo a separate examination.' 

§ 1:^60.' If a witness remains in court in contravention of 
an order to withdraw, he renders himself liable to fine and 
imprisonment for the contempt; ® and, until lately, it was con¬ 
sidered that the judge, in the exercise of his discretion, might 
even exclude his testimony.^ But it seems to be now settled, 
that the judge has no right to reject the witness on this gi'ound, 
however much his wilful disobedience of the order may lessen the 
value of his evidence." In revenue cases, indeed, as tried in the 

observed, that it was almost a matter of right for the opposite party to have 
a witness orrt of court, while any legal argument was going on respecting his 
evidence. 

* In Charnock v. Devings, 3 C, & Kir. 378, Talfourd, J., is reported to 
have held that ho had no power to order the parties to leave the Coiui so 
long as they behaved with propriety. Sed qu. as to this ruling. 

- R. i’. Newman, 3 C. & Kir. 260, iier Lord Campbell. 

“ Everett v. Lowdham, 4 0. & P. 91, per Bosauqiiot, J, ; Pomeroy v. 
Baddeley, Ry., & M. 430, per Littledalo, J. But a special application must 
be made to except him, R. v. Webb, Ry. &; M. 431, n. 

‘ See Alison Prac. Cr. L. of Sc. 489, 642—545 j Tnit. Ev. 420. 

® Gr. Ev., § 432, in part. 

“ Chandler v. Home, 2 M. (b Rob. 423. • 

^ Parker ». M‘William, 6 Bing. 683 ; 4 M. P. 480, S. 0; Thomas v. 
David, 7 0. & P. 360 ; R. v. Colley, M. & M. 329; Beamon e. Ellice, 4 
C. Je P. 686 ; R. v. Wylde, 6 C. & P. 380 ; R. «. Lavin, Ir. Cir. R. 813, 
per Perrin, J., and Richards, B. 

“ Chandler v. Horae, 2 M. Rob, 423, per Erskine, J., who stated that 
it was now so settled by all the judges. See also Cook v. Netheieote, 
C C. & P, 743, per Alderson, B. ; Doe v. Cox, id. in note; 1 Clifford’s 
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Exchequer, a stricter rule is said to prevail; and in order to 
prevent any imputation of unfairness in these delicate proceed¬ 
ings between the Crown and the subject, the testimony of any 
witness who had remained in court, whether contumaciously or 
not, after an order to withdraw, has hitherto been inflexibly 
rejected.' This rule does not prevail in Ireland, at least in all 
its strictness and as it may well be doubted whether the rule 
in itself is calculated to effect its object, perhaps, at the present 
day, it would not be rigidly enforced, even in England. 

§ 1261. The practice of ordering witnesses out of court may be 
traced to a remote antiquity, it being noticed with approbation 
by Fortescue in his work De Lauclibus Legum Angliro;® and no 
man who has reflected upon the nature of evidence, or even read 
the quaint story of Susannah narrated in the Apocrypha,^ but 
must acknowledge the utility of such a course, as an admirable 
means of detecting cohspii-acy and falsehood. In order, however, 
to render the practice duly efficient, it is not enough to order the 
witnesses simply to withdraw out of hearing, but means should be 
afforded for keeping them in some separate room, until they are 
called for; so that they might lose the opportunity, not only of 
listening to the examination of those who preceded them, but, 
what is of equal importance, of conversing with them afterwards* 
In Scotland,® all the witnesses on either side are usually shut up 


Southwark Election Cas. 114, S. 0. ; Cobbett v. HudHon, 22 L. J,, Q. B., 
' 13, per Lord Campbell; 1 E. & B. 14, S. C. 

' Att.'Gen. ». Bulpit, 9 Price, 4 ; Parker v. M‘Willuuii, 6 Bing. 083 ; 
Thomas i>. David, 7 C. & P, 351, per Coleridge, J. 

" Att.-Gen. ». Sullivan, 1 Ann. Mac. tfe Og. 294, per Brady, 0. B. 

® His words are, “ Et si nccessitas exegcrit, dividantur testes hujusmodi, 
donee ipsi deposucrint quictpiid velint, ita quod dictum unius non docobit 
aut concitabit eorum alium ad consimilitor tastificandum.” C. 20. See n.lBn 
Williams v, Hulio, 1 Sid. 131; Swift Ev. 612. 

■' Where Daniel detected the perjury of the two old judges, who, os eye¬ 
witnesses, had accused tho wife of Joacim of adultery ; but who, on being 
examined apart, differed as to tho place where the crime was committed, tho 
one swearing it was under a mastich tree, the other under a holm tree. 

* It was formerly the law of Scotland, that if a witness was objected to 
as having remained in court without pennission, his evidence could not bo 
heard, but the Act of 3 4 Viet., c, 69, § 3, enacts, that “in any trial 
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in an apartment by themselves, whence they are successively and 
separately called into court to be examined;’ and the system of 
separate examination also prevails theoretically, if not practically, 
in both Houses of Parliament.'’ 

§ 126S,* When the competency of a witness, if objected to, is 
settled, he is first duly sworn in the cause by the crier^ or other 
officer of the court, and is then examined by the party producing 
him." This is called his direct examination, or his examination 
in chief; and in this examination, leading questions, that is, 
questions which suggest to the witness the answer desired,* or 
which, embodying a material fact, admit of a conclusive answer by 
a simple negative or affirmative,' are not, in general, allowed to 
be put.* Still, this rule must be understood in a reasonable 

before any judge of the court of session or court of justiciary, or before any 
sheriff or steward of Scotland it shall not be imperative on the Court to 
reject any witness against whom it is objected that he or she has, without the 
permission of the Coiirt, and without the consent of the party objecting, 
been present in court during all or any part of the proceedings ; but it shall 
be competent for the Court, in its discretion, to admit the witness, where it 
shall appear to the Court that the presence of the witness wtu) not the con¬ 
sequence of culpable negligence or criminal intent, and that the witness has 
not been unduly instructed or influenced by U'hat took place during his or her 
presence, or that injustice will not be done by his or her examination.” 

‘ Alison’s Tract. 542—645 ; Tait Ev. 420; 2 Hume Com. 189 j 19 
How. St. Tr. 331, n. 

‘ Taylor v. Lawson, 3 0. & P. 643, per Best, 0. J. 

* Gr. Ev., §§ 433, 434, 436, in part. 

* R. V. Tew, 1 Pears. & Dears. C. C. 429. 

" Formerly in the Scotch courts as soon as a witness was swol'n, it was 
necessary for tho judgo to examine him in initialibtis, that is, to ask him 
whether he had been instructed what to say, or had received or had been 
promised any good deed for what he was to say, or whether he bore any ill 
will to tho adverse party, or had any interest in the cause, or concern in 
conducting it; together with his age, and whether he was married or not, 
and the degree of his relationship to tho party adducing him, Tait Ev. 424 ; 
but now this course is no longer necessary, though it is still competent for Ibe 
judge or for the party against whom tho witness shall be called, to ex¬ 
amine him in iidtialibus, as heretofore, 3 & 4 Viet., o. 69, § 2. 

• 1 St. Ev. 169 J 2 Ph. Ev. 401 ; Alison Tract. 646 ; Tait Ev. 427 ! 

How. St. Tr. 669, 660, n. 

^ Nioholls V. Dowding, 1 Stark. R. 81, per Lord EUenborough. 

• For an early instance, see R. v. Rosewell, 10 How. St. Tr. 190 j as to 
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sense; for if it were not allowed to approach the points at issue 
by such questions, the examination would be most inconveniently 
protracted. To abridge the proceedings, and bring the witness 
as soon as possible to the material points on which he is to 
speak, the counsel may lead him on to that length, and may 
recapitulate to him the acknowledged facts of the case, which 
have been already established. The rule, therefore, is not 
applied to that x)art of the examination,' which is merely intro¬ 
ductory of that which is material. With respect even to material 
points, the judge, in his discretion, will sometimes allow leading 
questions to be put in a direct examination; as, for instance, 
where the witness, by his conduct in the box, obviously appears 
to be hostile to the party producing him, or interested for the 
other party, or unwilling to give evidence.® Indeed, if the 
witness stand in a situation, which of necessity makes him 
adverse to the party calling him, as, if he be a defendant whom 
the plaintiff wishes to examine, leading questions may, it seems, 
be asked him as a matter of right.® So, on the trial of an 
issue devisavit vel non, directed by the Court of Chancery, 
if the plaintijff, in obedience to the rule of that court, calls 
the second attesting mtness, whose evidence tends to prove 
the insanity of the testator, he will be allowed to put questions 
to him in the nature of a cross-examination; because in cases 
of this kind, as the witness is rather the witness of the Court 
than of the party, dbnsiderable latitude in the mode of conducting 
the examination should, in common fairness, be permitted.^ 

§ 1203. Again, a witness will occasionally be allowed to be led, 
where an omission in his testimony is evidently caused by want 
of recollection, which a suggestion may assist. Thus, when a 
witness stated that he could not recollect the names of the 

what will be regarded as leading interrogatories in a Court of Equity, see 
Gregory v, Marychurch, 12 Beav. 398 ; Lincoln v. Wright, 4 Beav. 166. 

‘ Nicholls V. Dowding, 1 Stark. B. 81, per Lord EUenborough. 

® E. «. Chapman, 8 0. «b P. 669, per Lord Abinger; K v. Ball, id. 746 ; 
R. V. Murphy, id. 306—308, per Coleridge, J. ; Clarke v. Saffery, By. & M. 
126, per Best, C. J.; Parkin v. Moon, 7 C. «k P. 409, per Alderson, B. 

® Clarke v. Saffery, By. & M. 126. 

■* Bowman v. Bowman, 2 M. Rob. 601, per Crosswell, J. 
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members of a firm, so as to repeat them without suggestion, but 
thought that he might possibly recognise them if suggested, this 
was permitted to be done.’ So, for the purpose of identification, 
the witness may be directed to look at a particular person, and 
say whether he is the man.® So,® where, from the nature of the 
case, the mind of the witness cannot be directed to the subject 
of inquiry witliout a particular specification of it; ns, where he 
is called to contradict another respecting the contents of a lost 
letter, and cannot, off-hand, recollect all its contents, the parti¬ 
cular passage may be suggested to him, at least after his unaided 
memory has been exhausted." So, where a witness is called to 
contradict anotlier, who has denied having used certain expres¬ 
sions, counsel are sometimes permitted to ask, whether the 
particular words denied were not in fact uttered by the former 
witness;'’ but this rule seems only to apply to such expressions 
as in themselves are not evidence in the cause; the object of 
relaxing the general rule being simply to exclude the other parts 
of the conversation, which would not be admissible.® Again, the 
Court will sometimes allow a pointed or leading question to be 
put to a witness of tender years, whose attention cannot otherwise 
be called to the matter under investigation;^ and indeed, it must 
always be remembered, that the judge has a discretionary power, 
—not controllable on a bill of exceptions,*—of relaxing the 
general rule, whenever, and under whatever circumstances, and 
to whatever extent, he may think fit, tlidugh the power should 
only be exercised so far as the purposes of justice plainly require.® 

§ 1264,'® Though a witness can testify only to such facts as 
are within his own knowledge and recollection, he is sometimes 

• Acerro v. Petroni, 1 Stark. R. 100, per Lord Ellonborough. 

® R. ». Watson, 32 Hotr. St. Tr. 74, per Lord Ellenborough; 2 Stark. 
R. 128, S. C. ; R. v. Berenger, 2 Stark. R. 129, n., per id. 

* Qr. Ev., § 436, in part. 

" Courteen v. Touae, 1 Camp. 43, per Lord Ellonborougb. 

“ ISdmonds v. Walter, 3 Stark. R. 8, per Abbott, C. J. 

® Hallett V. Cousens, 2 M. & Rob. 238, per Erskine, J. 

^ Moody V. Rowell, 17 Pick. 498. 

® Lawdon v, Lawdon, 6 Ir. L. R., N. S., 27. 

’ Moody V. Rowell, 17 Pick. 498. Gr. Ev., 436, 438, in part. 
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permitted to ref rah and assist his memory, by the use of a written 
instrument, memorandum, or entry in a book.* But this course, 
excepting in the case of scientific witnesses referring to profes¬ 
sional books as the foundation of their opinions,^ can only be 
adopted, where the writing has been made, or its accuracy 
recognised, at the time of the fact in question, or, at furthest, so 
recently afterwards, as to render it probable, that the memory of 
the witness had not then become defective.’ In one Scotch case, 
the majority of the Court would not allow a witness to consult 
notes, which ho had prepared some weeks after the transactions 
had occurred, and when he had reason to believe that he should 
be called to give evidence.^ And, in another case, the witness 
was not permitted to refresh his memory with the copy of a paper 
taken by himself six months after he made the original, though 
the original was proved to have become illegible; the learned 
judge saying, tliat the witness could only look at the original 
memorandum made near the time.’ In all cases of this kind 
the practice must bo governed by the peculiar circumstances; 
but, perhaps, if the witness will swear positively, that the notes, 
though made ex post facto, were taken down at a time when he 
had a distinct recollection of the facts there narrated, he will in 
general be allowed to use them, though they were dra^vn up a 
considerable time after the transactions had occurred.® If, how> 

’ The law on tliis subject,is thus laid down in tlie New York Civ. Code, 
§ 1843, “ A witness is allowed to refresh his memory respecting a fact, by 
anything written by hhnsclf, or under Ids direction, at the time when the 
fact occurred pr immediately thereafter, or at any other time when the fact 
was fresh in his memory, and ho know that the same wiw correctly stated in 
the writing. But in such case the writuig must be produced, and may be 
seen by the adverse party, who may, if ho choose, cross-examine the witness 
upon it, and may read it to the jury. So also a witness may testify from 
such writing, though ho retain no recollection of the particular facts ; but 
such evidence must be received with caution.” 

■ As to this practice, see post^ §§ 1279, 1280. 

’ R. V. Homo Tooke, cited 26 How. St. Tr. 936 ; Burrough v. Martin, 
2 Camp. 112 ; Smith v. Morgan, 2 M. <fe Rob. 257 ; Wood v. Cooper, 
1 C. & Kir. 045. 

® R. V. Sir A. Gordon Kinloch, 26 How. St. Tr. 934--937. 

‘ Jones V. Stroud, 2 C. & P. 196, per Best, C. J. 

® R. V. Sir A. Gorc^pn Kinloch, 25 How. St. Tr. 937 ; Wood u. Cooper, 
1 C. dr Kir. 646, per Pollock, C. B. 
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ever, the memoranda were prepared subsequently to the event at 
the instance of the party calling the witness, or of his attorney, 
they can in no case be permitted to be used, for otherwise a 
door might be opened to the grossest fraud. Therefore, where a 
witness had drawn up a paper for the party calling him, after the 
cause was set down for trial, though dcighteen months before the 
trial was actually heard, the Court would not allow him to refer 
to it.* And where a witness had himself. noted down the 
transactions as they occurred, but had requested the solicitor for 
the party she supported to digest her notes into the form of 
minutes, which she had afterwards revised and transcribed, Lord 
Chancellor Hardwicke indignantly suppressed her deposition, she 
having had recourse to these minutes for the purpose of refreshing 
her memory.” 

§ 1265. Whether the witness can refresh his memoi’y by refer¬ 
ring to a mere copy of his original memorandum is a question of 
some diihculty and doubt. In several cases he has been allowed 
to do so, where, having looked at the copy, he was enabled to 
swear positively to the facts from his own recollection ; ® but here 
it must be presumed, though some of the reports are silent on the 
subject, that the copy wqs made from the notes of the witness, 
eitlier by himself, or by some person in his presence, or at least 
in such a manner as to enable the witness to swear to its accuracy. 
Even tlien, it may be questionable whether the copy should be 
used, so long as the original is in existence, and its absence 
unexplained: for there is much weight in the remark of 
Mr. Justice Patteson, that the rule requiring the production of the 
best evidence is equally applicable, whether a paper be produced 
as evidence in itself, or be merely used to refresh the memory." 


*• SteinkeUer v. Newton, 9 C. «k P. 316, per Tindal, C. J. 

® Anon., cited by Lord Kenyon in Doe^u. Perkins, 3 T. R. 752—764. 
See Sayer v. Wagstaff, 5 Beav. 462. 

® Tanner «. Taylor, cited per Buller, J., in Doe v. Perkins, 3 T. R. 764, 
as decided by Legge, B. ; Anon., per Bayley, J., 1 Lew, C. 0. 101; 
Duchess of Kingston’s case, 20 How. St. Tr. 619; R ». Hedges, 28 How. 
St. Tr. 1367. 

" Burton v. Plummer, 2 A. & E, 344, See also Jones v. Stroud, 2 
0. (fc P. 196. 
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§ 1366. Be this as it may, thus much seems clear, that if the 
copy he an impei.’fect extract, or be not proved to be a correct 
copy, or if the witness have no independent recollection of the 
facts narrated therein, the original must be used.' The case of 
Burton v. Plummer * in no way contravenes this rule. There, 
the plaintiff’s ’ clerk, being *called to prove the order and delivery 
of certain goods, sought to refresh his memory by some entries in 
a ledger. The transactions in trade had been noted by the clerk 
in a waste-book as tliey occurred, and the plaintiff, day by day, 
had copied the entries into the ledger, each entry being at the 
time checked by the clerk. Under these circumstances, the 
Court very properly regarded the ledger as an original, and 
allowed the witness to refresh his memory thereby, without 
accounting for the absence of the waste-book. So, in Horne v. 
Mackenzie,® where a surveyor was permitted to refresh his memory 
by a printed copy of a report furnished by him to his employers, 
and compiled from his original notes, of which it was substantially, 
though not verbally, a transcript, tlie report seems to have been 
treated in the light of an original document; and although it 
contained some marginal notes, made only two days before, it was 
still allowed to be used, these notes consisting of mere calcula¬ 
tions, which the witness, if time were, given him, could repeat 
without their aid. 

§ 1367. Before a Avitness can refresh his memory by looking ati 
memoranda, it seelns to be further necessary that they should 
* have been made, either hy the tvitness himself, or hy some person 
in his presence,* or, at least, that he should have examined them 
Avhile the facts were fresh in his memory, and should then have 
known that the i)articulars therein mentioned Avere correctly 

* Doe V. Perkins, 3 T. R. 749 ; explained by Patteson, J., in 2 A. & E. 

216 ; R, V. Hedges, 28 How. St. Tr. 1367, per Lord Ellenborongh ; Solo¬ 
mons V. Campbell, cited 1 St. Ev. 177, 178, n., per Abbott, C. J. ; Beech 
V. Jones, 5 Com. B. 696; Alcock v. The Royal Exchange Ins. Co., 13 
Q. B. 292. 2 2 A. & E. 341. 

* 6 Cl. & Pin. 628, 630, 645. See also Topham v. Maegregor, 1 0. «b 
Kir. 320, where the writer of an article in a newspaper was allowed to 
refresh his memory by the paper, his MS. being proved to be lost. 

* Duchess of Kingston’s case, 20 How. St. Tr. 619. 
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stated. In accordance with the last part of tliis rule, a witness 
has been allowed to refer to a log-book, which, though not written 
by himself, hud, from time to time, and while the occurrences 
were recent, been examined by him.' So, where it has been 
material to prove the date of an act of bankruptcy, the Court has 
several times permitted witnesses to refer to their depositions, 
taken shortly after the bankruptcy, though such depositions were 
of course not wiitten by tliemselves, but merely signed by them.* 
So, where a witness called on behalf of a prosecution makes a 
stafement in his examination in chief inconsistent with what he 
has previously sworn before the magistrates, or the coroner, 
the counsel for the Crown may show him his deposition, for the 
purpose of refreshing his memory, and may then repeat the 
question in a leading form." Again, if tlie witness has checked an 
entry made by another person;* or has actually seen money paid 
and a receipt given; ‘ or has read a memorandum to a party who 
had assented to its terms; * in all these, and the like cases, he 
will be allowed to look at the document itself, for the purpose of 
refreshing his memory as to the facts mentioned therein. In one 
or two cases a greater latitude is said to have prevailed; and 
witnesses are reported to have been allowed to refresh their 
memories from the brief notes of counsel taken at a former trial, 
provided they could afterwards speak from recollection, and not 
merely from the notes.' These cases, however, can scarcely be 
regarded as^ authorities, and are certainly opposed in spirit to a 
decision of Lord Tenterden’s," where a witness, having denied on 
cross-examination that he was ever sentenced to imprisonment, 

* Burrougli'w. Martin, 2 Camp. 112, per Lord EllenborougU ; Anderson 
V. Whalloy, 3 C. & Kir. 54. 

^ Smith V. Morgan, 2 M. Bob. 257, por Tindal, C. J. ; Wood v. 
Cooper, 1 0. & Kir. 646, per Pollock, 0. B.*j Vaughan v. Martin, 1 Esp, 
440, per Lor<f Kenyon. 

" R. «. Williams, 6 Cox Cr. Cas. 343, per Williams, J. See post, § 1284. 

* Burton v. Plummer, 2 A. E. 341. 

* Rambert v. Cohen, 4 Esp. 213, Lord Ellenborough. 

* Bolton V. Tomlin, 5 A. & E. 866; Jacob v. Lindsay, 1 East, 459; R. 
V. St. Martin’s, Leicester, 2 A. E. 210. 

^ Lawes v. Reed, 2 Lew. C. C. 162, per Alderson, B., citing Balme v. 
Hutton, as a similar case. See also Henry v. Lee, 2 Chit. R. 124. 

® Meagoe v. Simmons, 3 C. & P. 76. 
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was not permitted under the old law to have his memory refreshed 
by a copy of his conviction.' 

§ 1368. As a writing, used to refresh the memory, does not 
thereby become evidence of itself,* it is not necessary that it should 
even be admissible ; and therefore a receipt which cannot be read 
for want of a stamp, may yet be referred to by the witness in 
giving his evidence.* Neither is it essential tliat notes used by 
a witness, who is called to prove a conversation, a speech, or the 
like, should contain a verbatim account of all that was uttered. 
Thus, where it appeared, that a short-hand writer had taken a 
verbatim note of such ])ai'ts of an address as he deemed material, 
and was merely able to swear to the substantial correctness of 
the remainder, he was permitted to read the whole; tliough it was 
strongly urged that, as by the witness’s own showing the note 
was a partial one, the fullness, and consequent accuracy, of which 
rested on his private opinion of the materiality of what was 
spoken, he was not entitled to use it at all, but was bound to 
depend on his memory alonc.^ If the witness has become blind, the 
paper may be read over to him, in order to excite his recollection," 

§ 1309. In order that a document may be used as the refresher 
of memory, it is by no means necessary that the witness, after 
having seen it, should have any independent recollection of the 
facts mentioned,therein, or connected therewth; but it will suffice 
if he remembers that he has seen the paper before, and that, 
when he saw it, he knew its contents to be correct; or even, 
if, entirely forgetting &e circumstances themselves, and the fact 
of his having seen the paper, he can still, in consequence of recog¬ 
nising his signature or writing upon it, vouch for the accuracy of 

‘ See now 17 18 Viet., c. 125, § 25 ; and 19 20<*7’ict., c. 102, 

§ 28, Ir., cited post, § 1294. ‘ 

“ Alcock V. The Royal Exchange Ins. Co., 13 Q. B. 292. 

^ Maugham ». Hubbaitl, 8 B. C. 14 ; Jacob v. Lindsay, 1 East, 469 ; 
Rambert ». Cohen, 4 Esp. 213, per Lord Ellenborough ; Catt v. Howard, 3 
Stark. R. 3, per Abbott, C. J. 

* R. O’Connell, Armstr. & Trev. R. 165—167. 

Catt ®. Howard, 3 Stark. R. 3, per Abbott, C. J. ; Vaughan v. Martin, 
1 Esp. 440, per Lord Kenyon. 
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the memorandum, or swear to the particular fact in question. 
Thus, where an agent, who had made a parol lease, and entered a 
memorandum of the terms in a book, stated that he had no 
memory of the transaction but from the book, though on reading 
the entry he entertained no doubt that the fact really happened, 
it was held sufficient;* and a barrister, called to prove that a 
witness had materially varied his account since the last trial, has 
been allowed to refresh his memory by the notes on his brief, 
though he had no independent recollection of what took place on 
the former- occasion.* Another example® of this kind, is where a 
banker’s clerk is shown a bill of exchange, which has his own 
writing upon it, from which he knows and is able to swear 
positively that it passed through his hands. So, where a witness, 
from seeing his own signature to the attestation of a deed', says 
that he is therefore sure that he saw the party execute it, this is 
sufiicient proof of the execution, though he adds that he has no 
recollection of the fact." 

§ 1370. In all cases where documents are used for the purpose 
of refreshing the memory of a witness, it is usual and reasonable,® 
—and if the witness has no independent recollection of the fact, 
it is necessary,—^that they should be produced at the trial," and 
that the opposite counsel should have an opportunity of inspecting 
them, in order that on cross, or re-examination, he may have the 
benefit of the witness's refreshing his memory by every part.^ 

' E. V. St. Martin’s, Leicester, 2 A. & E. 210. See also Haig v. Newton, 
1 Const. E. 428 ; Sharpe v. Bingley, id. 343 ; Maugham v. Hubbard, 8 E 
& C. 14. " E. V. Guinea, Ir. Cir. E. 167, per Crainpton, J. 

^ Gr. Ev., § 437, in great part, for seven linos. 

* Maugham' v. Hubbard, 8 B. <fc C. 16, per Bayley, J.; E. v. St. Mar¬ 
tin’s, Leicester, 2 A. & E. 213, per Taunton, J. ; Eussell v. Coffin, 8 Pick. 
143, 160; Jackson v. Christman, 4 Wend. 277, 282 j Pigott v. Holloway, 
i Binn. 436 ; Smith v. Lane, 12 Sorg. & E. 84, per Gibson, J.; dark v. 
Vorce, 15 Wend. 193. 

• E. V. Hardy, 24 How. St. Tr. 824, per Eyre, C. J. 

" Beech v. Jones, 5 Com. B. 696. 

^ Howard v. Canfield, 6 DowL 417, per Coleridge, J. j E. v. St. Martin’s, 
Leicester, 2 A. E. 216, per Patteson, J.; Sinclair v. Stevenson, 1 C. 

P. 683, per Bwt, C. J. ; Loyd v. Preshfield, 2 0. & P.. 332 ; Dupuy v. 
Truman, 2 You. & Coll. Ch. E. 341 ; Lord v. Colvin, 2 Drew. 206. 

4 D 2 
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Neither is the adverse party bound to put in the document as 
part of his evidence, merely because he has looked at it, or 
examined the witness respecting such entries as have been pre¬ 
viously referred to; * but if he goes further than this; and asks 
questions as to other parts of the memorandum, it seems that he 
thereby makes it his own evidence.* If a paper be put into the 
hand of a witness, merely to prove handwriting, and not to refresh 
his memory,* or if, being given to tho witness for the purpose of 


* R. V. Ramsdon, 2 C. & P. 604, per Lord Toiiterdcn; Qregbiy v. Taver- 
nor, 0 C. <fc P. 281, per Gurney, B. 

• Gregory v. Taveruor, 0 C. & P. 281. See Steplicna v, Voster, G C. 
& P. 289. 

^ Russell V. Rider, 6 C. & P. 416 ; Sinclaii* v. Stevenson, 1C. P. 58.T; 
Lord V. Colvin, 2 Drew. 206, per Kindorsley, V. 0.; S. C., before the Lords 
Justices, 6 Do Gex, M. & Gord. 47; 23 L. J., Cli., 469, S, C, In Scotland, the 
subiect of tho use and proper office of writings, in restoring the recollection of 
witnesses, is stated mth precision by Mr. Alison, in his able and philosophical 
Treatise on tlie Practice of tho Criminal Law. “It is frequently made a, 
question,” lie observes, “ whether a witness may refer to notes or memoran¬ 
dums made to assist his memory. On this subject, the rule is, that notes or 
memoranda made up by the witness at tho moment, or recently after the fact, 
may bo looked to in order to refresh his memory; but if they were mode up 
at the distance of weeks or months thereafter, and stUl more, if done at the 
recommendation of one of tho parties, they are not admissible. It is accord¬ 
ingly usual to allow witnesses to look to memorandums made at tho time, of 
dates, distances, appearances on dead bodies, lists of stolen goods, or the like, 
before emitting his testimony, or oven to road such notes to the jury, as his 
evidence, he having first sworn, that they were made at the time and faith¬ 
fully done. ' In regard to lists of stolon goods in particular, it is now tho 
usual practice to have inventories of them made up at the time from the in¬ 
formation of tho witness in precognition, signed by him, and libelled on as a 
production at the trial, aiid ho is then desired to rood them, or they are 
read to him, and he swears, that they contain a con'ect list of the stolen 
articles. In this way much time is saved at the trial, and much more cor¬ 
rectness and accuracy is obtained, than could possibly have been expected, 
if tho witness were required to state from memory all the particulars of the 
stolen articles, at the distance‘perhaps of months from tho time when they 
were lost. With the exception, however, of such memorandums, notes, or 
inventories, made up at the time or shortly after the occasion libelled, a wit¬ 
ness is not permitted to refer to a written paper as containing his deposition; 
for that would annihilate the whole advantages of parol evidence and viv.'l 
voce examination, and convert a jury trial into a mere consideration of 
written instruments. There is one exception, however, properly introduced 
into this rule; in the case of medical or other scientific reports or certifi- 
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refreshing his memory, the questions founded upon it utterly fail, 
tlie opposite party is not entitled to see it. 

§ 1271.*Unless evidence of reputation be admissible,* witnesses 
must, in general, merely speak to facts within their own knowledge; 
and they will not be permitted, excepting under the circum¬ 
stances tliat will presently be mentioned,* to express their own 
belief dr opinion. For instance, where goods had been supplied 
to a firm, and the question raised by a plea of abatement was, 
whether the defendant had held himself out to tlie plaintiff as the 
only person composing the firm, a witness, Avho proved the giving 

catoa, which are lodged in process before the trial, and libelled on as produc¬ 
tions in the indictment, and which the witness is allowed to read as his 
deposition to the jury, confirming it at its close by a declaration on his oath, 
that it is a true report. The reason of this oxceirtion is founded in tlie con¬ 
sideration, that the medical or other scientific facts or appearances, which 
are the subject of such a report, are generally so minute aud detailed that 
they cannot with safety bo intrusted to the memory of the witness, but 
much more reliance may be {fiaced on a report made out by him at the 
time when the facts or appearances are fresh in his recollection ; while, on 
the other hand, such witnesses have generally no personal interest in the 
ihatteif and from their situation aud rank in life, are much less liable to 
suspicion than those of iin inferior class, or more intimately connected with 
the tnansaction in question. Although, therefore, the scientific witness is 
always called on to re^ul his report, as affording the best evidence of the 
appoai'ances he was called on to examine, yet ho may be, and generally is, 
subjected to a farther examination by the prosecutor, or a cross-examination 
9a. the prisoner’s part; and if he is called on to state any facts in the case, 
unconnected with his scientific report, as conversations with the deceased, 
confessions heard by him from the panel, or the like, utitur jure communi, 
he stands in the situation of an ordinary witness, and must give his evidence 
verbally in answer to the questions put to him, and can only refer to jottings 
or memorandums of dates, &c., made up at the time, to refresh his memory, 
like any other person put into the box.” Pp. 540—642. 

* R. V. Duncombe, 8 C. «b P. 369, per Lord Denman; Lord v. Colvin, 
2 Drew. 205; S. C., before the Lords Justices, 23 L. J., Ch., 409 ; 6 Do Gox, 
M. & Gord. 47, S. 0. In Holland v. Reeves, 7 0. P. 39, a party put a docu¬ 
ment into the hands of an adverse witness, and cross-examined him upon it, 
whereupon ho was required by the opposite counsel to have it read forthwith; 
but Alderson, B., held, that the cross-examining party was not bound to put 
in the document, until he had opened his own case. It would seem, how¬ 
ever, ill such a case, that the opposite counsel would have a right to inspect 
the document, in order to found questions upon it in re-examination. See 
post, §§ 1301, 1307. ® Ante, § 643. ® Post,‘§§ 1273—1281. 
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of the order by the defendant, was not allowed to be asked with 
whom he dealt, because such a question was only a skiKul mode 
of ascertaining the mtness’s opinion, which might be founded on 
hearsay evidence; and the Court held, that the oulyjjropar inquiry 
was as to the acts done.* So, in an action of slander, if the words 
used are alleged to have been spoken in a sense different from 
their ordinary meaning, a by-stander cannot be asked, in the first 
instance, what he understood by them,* but the proper course will 
be to ask the witness, whether there was anything to prevent the 
words from conveying the meaning which they ordinarily would 
convey to him; and then, if he states any facts which lead to the 
inference that they were used in a peculiar sense, a foundation 
will have been laid for the question, “ What did you understand 
by those words ? ” ’ 

§ 1373.'* But, though a witness, in general, must depose to such 
facts only as are ivithin his oivn knowledge,^ the law does not require 
him to speak with such expression of certainty as to exclude all 
doubt. For, whatever may be the nature of the subject, if the 
witness has any personal recollection of the fact under investi¬ 
gation, he may state what he remembers concerning it, and^eave 
the jury to judge of the weight of his testimony.* But if the 
impression on his mind be so slight as to justify the belief that 
it may have been derived from others, or may bo some unwar¬ 
rantable deduction of his own dull understanding or lively imaginai 
tion, it will be rejected.' 

§ 1373.* On some particular subjects, positive and direct testi¬ 
mony may often be unattainable; and, in such cases, a witness 
is allowed to testify as to his belief or opinion, or even to draw 
inferences respecting the fact in question from other facts, pro- 

‘ Bonfield Smith, 13 M. & W. 406. 

* D. of Brunswick «. Harmer, 3 C. &Kir. 10. 

® Dainea v. Hartley, 3 Ex. R 200. Gr. Ev., § 440, in part. 

* As to evidence of reputation,^seo ante, § 643. 

* Miller’s case, 3 Wils. 427, per Do Grey, C. J. ; 2 W. Bl. 886, S. C. } 
Carmalt ». Post, 8 Watts, 411, per Gibson, C. J. ; R «. Stafford, 7 How. 
St. Tr. 1378, per Lord H. St. Finch. 

^ Clark V. Bigelow, 4 ShepL 246. * Gr. Ev., § 440, in part. 
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vided these last facts be within his personal knowledge. Nor 
is this course fraught with much danger; because a witness who 
testifies falsely as to his heliefj is equally liable to be convicted of 
perjury, with the man who swears positively to a fact which he 
knows to be untrue.' The only diiference is, that proof of the 
commission of the crime is more difficult in the one case than in 
the otlier. In conformity with this rule, which admits evidence 
of opinion on the ground of necessity, witnesses are constantly 
permitted to express their belief respecting the identity of per¬ 
sons and things, as also respecting the genuineness of disputed 
handwriting* So, in a petition for damages on the ground of 
adultery,"' or in an action for breach of promise of marriage, any 
person who has been in a position to observe the mutual deport¬ 
ment of the parties, may give in evidence his opinion upon the 
question, whether or not they were attached to each other.^ In 
America it has been determined upon grave consideration, and in 
conformity with the doctrine which has always prevailed in our 
ecclesiastical courts,® that where a witness has had opportunities 
of knowing and observing the conversation, conduct, and manners 
f of a person whose sanity is in question, he may depose, not only 
to particular facts, but to his opinion or belief as to the ssq^ty 
of the party, formed from such actual observation.® So, also, in 
that country, the subscribing witnesses to a will may testify their 
opinions, with respect to the sanity of the testator at the time of 
executing the will; for the law has placed them about the testator,- 
to ascertain and judge of his capacity." 

§ 1374." This lax mode of examination, however, chiefly pre- 


' R. V. Pedley, 1 Loa. C. C. 327, per Lord Mansfield; Miller’s case, 2 
W. BL 886, -886, per De Grey, 0. J. ; 3 Wils. 420, S. C.; Polices v, Ghadd, 
3 Doug. 169, per Lord Mansfield; R. v. Schlosmgcr, 10 Q. B. 670. 

‘ As to proof of handwriting, seo post, § 1660, ct soq.; Folkes v. Chadd, 
^Doug. 169, per Lord Mansfield. ® See 20 (k 21 YiCt,, c. 85, § 33. 

■' Trolawney v. Colman, 2 Stark. R. 192, per Holroyd, J. ; M*Kee v. 
Nelson, 4 Oowen, 356. 

* Wheeler v. Alderson, 3 Hagg. Eco. R. 674, 604, 606. 

* Clary v. Clary, 2 Iredell R. 78. 

^ Chase v. Lincohi, 3 Mass. 237; Poole «. Ridiardson. id. 330; Rambler 
V. Tryou, 7 Serg. & R. 90, 92; Buckminster v. Perry, 4 Mass. 690; Giant 
V. Thompson, 4 Conn. 203. See also Wogan v. Small, ll Serg. ds R. 141; 
Sheafe v. Rowe, 2 Lee’s R. 416. ® Gr. Ev., § 440, in part. 
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vails on questions of science or ti'ade, where, from the difficult}', 
and occasional impossibility, of obtaining more direct and positive 
evidence, persons of skill, sometimes called experts, are allowed, 
not only to testify to facts, but to give their opinions in evidence. 
Thus, the opinions of medical men are constantly admitted, as to 
the cause of disease or death, or the consequences of wounds, or 
tlie treatment of sickness; and as to the sane or insane state 
of a person’s mind, as collected from a number of circumstances; 
and as to other subjects of professional skill.’ So, inspectors of 
franks have been examined to their belief, as to whether the 
writing of an instrument was in a feigned hand, and also as to 
whether two documents, supposed to have been written in a dis¬ 
guised hand, were written by the same person.* So, anti(iuaries have 
been called to fix, by conjecture, the date of ancient handwritingj * 
and practical surveyors may express their opinions, whether 
certain marks on trees, piles of stone, &c., were intended as 
monuments of boundaries." So, a secretary of a fire-insurance 
company, accustomed to examine buildings with reference to tlio 
insurance of them, and who, as a county-commissioner had 
frequently estimated damages occasioned by the laying out of, 
railroads and highways, has been held competent to testify his 
opimon, as to the effect of laying a railroad within a certain 
distance of a building upon the value of the rent, and tlie increase 
of the rate of insurance against fire.’ So, where the question 
was, whether a paper had contained certain pencil-marks, which 
were alleged to have been rubbed out, the opinion of an engraver 
who had examined the paper with a mirror, was held to be 
admissible evidence, valeat quantum.® Seal-engravers, also,.may 
be called to give their opinion upon an impression, whetlier it 


‘ 1 St. Ev. 175; Tait Ev. 43.'i; K. v. Wriglit, R. & R. 466 j Hathoru 
r. King, 8 Mass. 371; Collett v. Collett, 1 Curteis, 087. 

* Goodtitle v. Rraharn, 4 T. R. 497. 

“ Tracy Peerage, 10 Cl. <fc Fin. 191. ' Davis v. Mjiaon, 4 Pick. 156. 

* Webber v. East. Rail. Co., 2 Mete. 147. Wliero a point, involving 
questions of practical science, is in dispute in Chaneery, tlie Court will ad¬ 
vise a reference to an expert in that science for his opinion on the facts ; 
and the report of such p.arty will be adopted by the Court as the ground of 
its onler. Webb v. Manchester and Leeds Rail. Co., 4 Myl. & Cr. 120, 
121; 1 Rail. Cas. 676, S. 0. 

« R. V. WilUams, 8 C. & P. 434, per Piuko, B., W Tindal, C. J. 
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was made from an origijial seal, or from another impression.' 
So, the opinion of an artist in painting is evidence of the originality 
of a picture. And it seems, that the genuineness of a postmark 
may be proved by the opinion of a clerk of the post-office, or, 
perhaps, of any one, who has been in the habit of receiving letters 
with that mark.^ 

§ 1275.* Where the question was whether a bank, which had 
been erected to prevent the overflowing of the sea, had caused the 
choking up of a harbour, the opinions of scientific engineers, as 
to the effect of such an embankment upon the harbour, were held 
admissible evidence.^ So, naturalists, who have observed the 
habits of certain fish, have been permitted to state their opinions 
as to the ability of the fish to overcome particular obstructions 
in the rivers which they arc accustomed to ascend.* So, in the 
case of Bradley v. Arthur," the opinion of experienced officers 
Avas taken resi)ecting a question of military practice, and the 
Court held that such evidence was clearly admissible, though 
the Tiord Chief Justice Avas unwilhng to attach to it any great 
weight. In short, it may be laid down as a general rule, that 

the opinion of Avitnesses possessing peculiar skill is admissible, 

♦ 

whenever the subject-matter of inquiry is such, that inexperienced 
persons are unlikely to prove capable of forming a correct judg¬ 
ment upon it Avithout such assistance; in other AV'ords, when it 
so far partakes of the character of a science or art, as to require a 
course of previous habit or study, in order to obtain a competent 
knowledge of its nature.' 

§ 1270. On the other hand, it seems equally clear, that the • 
opinions of skilled Avitnesses cannot be received, Avhen the inquiry 
relates to a subject Avhich does not require any peculiar habits, or 
course of study, in order to qualify a man to understand it.® 

* Per Lord Mansfield, in Folkes v. Chadd, .O Doug. 157. 

“ Abbey v. Lill, 5 Bing. 299, 304, per Gascloe,_J.; Fletcher v. Braddyll, 

3 Stark. R. 64; Woodcock v. Houldsworth, 16 M. & W. 124. 

* 6r. Ev., § 440, in part. ^ Folkes v. Chadd, 3 Doug. 157. 

® Cottrill V, Myrick, 3 Foirf. 222. 

* 4 B. & C. 295, 306, 307, 311. See also Barwls e. Keppel, 2 Wils. 814. 

^ 1 Smith Lea. Oa. 286, uote to Carters. Boehm; id. 426,427,4thed. * Id. 
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Therefore * witnesses ure not perinittad to state their viewit on 
matters of moral or legal obligation, or on the manner in which 
other persons would prohahhj have been influenced, had the parties 
acted in one way rather than another.® Thus, the opinions of 
medical practitioners upon the question, whether a certain physician 
had honom*ably and faithfully discharged his duty to his medical 
brethren, have been rejected; because, on such a point, the jury 
were as capable of forming a judgment as the witnesses themselves.* 

§ 1377. In some cases jt may be dillicult to determine Avhether 
the particular question be one of a scientific nature or not, and, 
consequently, whether skilled witnesses may or may not pass 
their opinions upon it. Thus, if an action be brought on a 
policy of insurance, and the question be, whether facts withheld 
from the underwriter were material, can persons conversant 
with the business of insurance be asked their opinions on the 
subject? Or if the action be against the insurance broker for 
negligence, in not draw'ing, or in not altering, a i)olicy accord¬ 
ing to instructions, can other brokers be called to state their 
opinions as to what the conduct of persons similarly situated 
ought to have been ? To these queries no satisfactory answer can 
be given, as the Court of Queen’s Bench has said that such evidence 
cannot be received,'* while the Court of Common Pleas has deter¬ 
mined that it can." In GreviUe v. Chapman,® which was an action 
for a libel, imputing to the plaintiff dishonourable conduct in with¬ 
drawing a horse, which had been entered for a race, and against 
.which he liad betted, a witness for the plaintiff on cross- 

• * Or. Ev., § 441, in part'. 

® Campbell v. Bickards, 6 B. ib Ad. 846, per Lord Dcnmaii. 

“ Ramadge v. Byan, 9 Bing. 933. 

■* Campbell v. Rickards, 5 B. «b Ad. 840 ; 2 N. & M. C42, S. C. ; rely¬ 
ing on Carter v. Boehm, 3 Burr. 905, 913, 914 j and Durrell v. Bcderley, 
Holt, N. P. R 283, per Gibbs, 'J. Seo also Jefferson Ins. Co. v. Cothoal, 
7 Wend, 72, 79. 

® Chapman ®. Walton, 10 Bing. 67 ; 3 M. & Sc. 389, S. 0. ; relying on. 
Rickards v. Murdock, 10 B. & C. 627 ; and Berthou v. Loughman, 2 Stark. 
R. 268, per Holroyd, J. See further, 1 Smith Lea, Ca. 283—286 ; id. 
422 — 428, 4th ed. ; Lindenau v, Dosborough, 8 B. 0. 686. 

® 5 Q. B. 731. It is not probable that the courts would sanction any 
extension of the doctrine hero propounded. 
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ff 

examination stated, that Ijy the rules of the Jockey Club, a man 
might bet against his own horse, and then Avithdraw him without 
assigning any reason, and that, in such a case, he would be 
entitled to receive the amount of the wager. On re-examination, 
he was asked his opinion respecting the morality of such conduct, 
and the Court held, that this question might properly be put with 
the view of arriving at the real meaning of the rules. 

§ 1278. The opinions of scientific Avitnesses are admissible in 
evidence, not only Avhere they rest on ,the personal observation 
of the witness himself, and on facts within his own knowledge, 
but even where they arc merely founded on the case, as proved hy 
other witnesses on the trial.* But here the witness cannot in strict¬ 
ness be asked his opinion respecting the very point which the 
jury are to determine. For instance, if the question be whether 
a particular act, for Avhich a prisoner is tried, Avere an act of 
insanity, a medical man, conversant with that disease, Avho knows 
nothing of the prisoner, but has simply heard the trial, cannot be 
broadly asked his opinion as to the state of the prisoner’s mind 
at the time of the commission of the alleged crime; because such 
a question involves the determination of the truth of the facts 
deposed to, as well as the scientific inference from those facts.* 
Where, indeed, the facts are admitted, or not disputed, and the 
question thus becomes substantially one of science only, it may 
be convenient to allow the question to be put in that general 
form, though it cannot be insisted on as a matter of right.* An 
objection, too, is the less likely to be talcen to this course under 
ordinary circumstances, as no practical benefit Avould result from 
taking it; for the counsel examining may always attain his object 
by putting, the question hypothetically; that is, by desiring the 
Avitness first to assume such and such facts to be true, and then 
to state his opinion as to the prisoner’s state of mind.'* So, in an 
action for unskilfully navigating a ship, though a Master of the 


' B. V. Wright, B. B. 466 j B. v. Searle, 1 M. & Bob. 76, per Park, 
J.; Fenwick Bell, 1 0. & Kii-. 312 ; Beckwith v. Sydebotham, 1 Camp. 
117; Collett V. Collett, 1 Curteis, 687. 

^ M^Naghten’s case, 10 Cl. & Fin. 200, 211, 212 ^ 1 0. Kir. 136, 
136 J 8 Scott’s N. B. 696, S. 0. * Id. ^ R v. Wright, B. &B. 466. 
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Trinity House, or other nautical witness* cannot in strictness be 
asked whether, after having heard the evidence, he thinks the 
ship was properly or improperly navigated;—for, in answering 
such a question, the witness would have to draw a conclusion of 
fact, as well as to give his opinion upon it;'—yet he may be 
asked what judgment he can form on the subject, assuming the 
facts stated in evidence to be true.® So, upon a question of sea¬ 
worthiness, experienced shipwrights have frequently been called 
to give an opinion as to whether a ship in the state in which tlie 
one in question was sworn to be on a certain day of the voyage, 
coulcbhave been sea-worthy when the policy was effected.* 

§ 1370. It would seem, that in all cases where skilled witnesses 
^ are called to pronounce their opinions on some scientific ques¬ 
tion, they may refresh their memory by referring to professional 
treatises.^ For instance, though medical books are not directly 
admissible in evidence,' no good reason can be given, why a 
physician should not be allowed to strengthen his recollection by 
referring to such as he considers to be works of authorit 3 '; or 
why he should not be asked, after such a reference, whether his 
judgment was or ivas not thereby confirmed. It does not, how¬ 
ever, appear, that this course has ever been directly sanctioned; 
though a medical witness has been asked whether, in the course 
of his reading, he has not found a certain mode of treatment pre¬ 
scribed; and he has also been permitted, while explaining the 
grounds of his opinion, to state that his judgment was founded 
in part on the writings of his professional brethren.' 

§ 1380. In conformity with the general rule which admits in 
evidence the opinions of skilled witnesses on all subjects of 

I 

science, the existence and meaning of the laivs, as well written as 

‘ Sills «. Brown, 9 C. P. 604, GOD, per Coleridge, J. See also Jamo- 
son V. Drinkald, 12 Moore, 148. 

® Fenwick ». Bell, 1 C. & Kir. 312, per Coltman, J.; Malton i?. Kesbit 
1C. & P. 72, per Abbott, C, J. 

* Beckwith e. Sydebotham, 1 Camp. 110, 117, per Lord Ellonborough ; 
Thornton v. Boy. Ex. Abb. Co., Pea. R 26, per Lord Kenyon. 

* See post, § 1280, ad fin. 

* ColUer «. Simpson, 6 C. & P. 74, per Tindal, C. J. * Id. 73. 
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unwritten, and of the usages and customs of fordgn states, may, 
and indeed must, be proved by calling professional or official 
persons to give their opinions on the subject.' Thus, in the 
great case of Dahymple v. Dalrymple,* where tlie point for the 
decision of the Court turned on the shite of the Scotch Marriage 
Tiaw, the depositions of eminent Scottish lawyers were given in 
evidence, and carefully sifted’and compared by Sir William Scott 
in his admirable judgment. It seems to have been thought at 
one time, that all foreign ivritten law must be proved by a copy 
properly autlienticated; ® but tliis doftrine is now distinctly 
exploded;^ the House of Lords having determined,’ in accord¬ 
ance with a decision of the Court of Queen’s Bench,® that 
whenever foreign written law is to be proved, that ju'oof cannot 

* See ante, §§ 5, 40. 

' 2 Hagg. Cons. R. 54. See also II. v. Povoy, 22 L J., M. C., 19 ; 
1 Pearce, C. 0. 02 ; 0 Cox, Cr. Cas. 83, S. C. 

^ R. V. Picton, SO How. St. Tr. 491, per Lord ElloiiborougU j Clegg v. 
Levy, 3 Camp. 166, per id.; Millar v. Heinrick, 4 Camp. 166, per Gibbs, 
0. J.; Froemoult v, Dediro, 1 P. Wins. 431; Boebtlinck r. Schneider, 3 
Esp. 68, per Lord Kenyon. 

* Lord Brougham, in his able sketch of Lord Stowell, thus explains the 
duty of a judge in dealing with questions of foreign law:—“ It is possibly 
hyiiercritical to remark one inaccurate view which pervades a portion of this 
judgment [in Dalrymple v. Dalrymple]. Although tho Scottish law was of 
course only matter of evidence before Sir W. Scott, and as such for the most 
psu-t dealt with by him, he yet allowed himself to examine tho writings of 
commentators, and to desU with them as if ho were a Scottish lawyer. Now, 
strictly speaking, he could not look at those text-writers, nor even at the 
decisions of judges, except only so far as they had been referred to by the 
witnesses, the skilful persons, tho Scottish lawyers, whose testimony alone ho 
was entitled to consider. For they alone could deal with either dicta of 
text-writers or decisions of courts. He had no means of approaching such 
things, nor could avoid falling into eirors when he endeavoured to under¬ 
stand their meaning, and still idore when ho attempted to weigh them and 
to compare them together. Tliis at least is the strict view of the matter; 
and in many cases the foot would bear it out. Thus we constantly see gross 
errors committed by Scottish and French lawyers of eminence when they 
think they can apply an English authority. But in tho case to tAich we 
are referring, tho learned judge certainly dealt as happily, and as safely, and 
as successfully, with the authorities, as with the conflicting testimonies which 
it was his more proper province to sift and to comp.are.” Statesmen of the 
Time of Geo. 3, 2nd Ser. 76. 

’ Sussex Peer., 11 CL &Fin. 86, 114—117. 

* Baron de Bode’s case, 8 Q. B., 208, 250—267. 
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be taken from the book of the law, but must be derived from 
some skilled witness who describes tlie law. For instance, if any 
question were to arise in a British court of justice respecting the 
existence or meaning of a French law, it would not suffice to 
produce the Code Napoleon, because the Court would not have ’ 
organs to deal with and construe its provisions; but the assist¬ 
ance of foreign lawyers, who knew how to interpret it, must of 
necessity be pra 3 ’'ed in aid.* Still the witness may refresh and 
confirm his recollection of the law, or assist his own knowledge, 
by referring to text-boo]^, decisions, statutes, codes, or other 
legal documents, or authorities; and if he describes these works 
as truly stating the law, they may be read, not as evidence per se, 
but as part and parcel of his testimony. ' 

§ 1S81. Ill order to render a witness competent to give evidence 
on a point of foreign laiv, he must either be a professional imn 
belon^ng to the country whose laws are in question, or at least 
he must hold some official situation, whidi presumes, because it 
requires, sufficient knowledge.* Thus, a judge, an advocate, a 
barrister, or an attorney, will be an admissible witness to prove 
the laws of his own country; and an attorney-general, tliough not 
a barrister, as is occasionally the case in some of our colonies, 
may be examined as a person peritus virliite officii* So, a 
Homan Catholic bishop, holding the office of coadjutor to a vicar- 
apostolic in this country, has, in virtue of that office, been con¬ 
sidered as .a person skilled in tlie matrimonial law of Rome, and 
therefore an admissible witness to prove that law.* Whether a 
French vice-consul here would be allowed to prove the law of 
France as a person officially skilled, may admit of some doubt, 

’ Sussex Peer., 11 01. & Fin. 116, per Lord Brougham. See also Lord 
Nelson v. Lord Bridport, 8 Boav. 62^’, where this subject is very ably 
treated by Lord Langdale, M. *R, See, too, Cocks v. Purday, 2 0. & 
Kir. 26*. 

® Sussex Peer,, 11 Cl. & Fin. 114—117 ; Lord Nelson u. Lord Bridport, 

8 Beav. 627. » 

3 Id. 11 Cl. & Fin. 134. 

* Id. 124, per Lord Brougham; R. u. Picton, 30 How. St. Tr. 509— 
512 ; Ward v. Dey, 7 Ep, & Mar. Cas. 90, 101—106. 

® Sussex Peer,, 11 Cl. & Fin. 84, 117—134. 
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though on one occasion the testimony of such a person was 
admitted by Lord Tenterden.' Be this as it may, the law of a 
foreign country cannot be proved even by a jurisconsult, if his 
knowledge of it be derived solely from his having studied it at a 
university in another country.* Neither, as it seems, can a mer¬ 
chant or other person, who holds no official situation, and who is 
unconnected with the legal profession, be heard to expound the 
law, though the judge maybe satisfied that he really possesses 
ample knowledge on the subject.* If the question, however, relates 
to a foreign custom or iisar/e, any witness ♦will be admissible who is' 
acquainted with the fact; ’ and, therefore, a London hotel-keeper, 
who was formerly a merchant and stockbroker at Brussels, has 
been permitted to prove the mercantile usage in Belgium, with 
respect to the presentment of a promissory note that was made 
pa^ipble in a particular place.' 

§ 1282. The question how far a party is at liberty to discredit 
his own witness, is one which for years has been agitated in 
■Westminster Hall,® and which at length has been settled by the 
Legislature. The Common Law Procedure Act of 1854,' con¬ 
tains, in § 22, the following salutary enactment on this subject:— 
“ A party producing a witness shall not be allow'cd to impeach his 
credit by general evidence of bad character, but he may, in case 
the witness shall in the opinion of tlic judge prove adverse, con¬ 
tradict him by other evidence, or, by leave of the judge, prove that 
he has made at other times a statement inconsistent witli his 
present testimonybut before such last-mentioned proof can be 
given, the circumstances of the supposed statement, sufficient to 


' Lacon d. Higgins, 3 Stark. E. 178 ; D. & Ry., N. P. C., 38, S 0. 
Bristow V. SoquevUle, 5 Ex. B.. 276 ; 3 C. & Kk. 64, S. 0.,- nom. 
Bristow V. De Secquevillc. 

* Per Lord Lyndhurst, C!., stating the unanimous opinion of the judges 

and the Lords, in Sussex Peer., 11 Cl. 134, and overruling E. «, 

Dent, 1 C. lb Kir. 97. 

* Ganer v. Lanesborough, 1 pea. E 18 ; explained by Lord Lyndhurst, 
C., in Sussex Peer., 11 Cl. & Pin. 124. §ee Mostyn v. Fabrigas, 1 Cowp. 
174, per Lord Mansfield ; Feaubert v. Turst, Prec. Ch. 207. 

® Vander Donckt v. Thellusson, 8 Com. B. 812. 

® See 1st ed. of this work, §§ 1044—1049. 

< 17 & 18 Viet., c. 126, " See Reed v. King, 30 Law Times, 290, Ex. 
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designate the particular ‘occasion, must be mentioned to the 
witness, and he must be asked whether or not he has made such 
statement." ‘ 

§ 1283. This enactment is extended, by § 103, to every court of 
civil judicature in England, and by §§ 25 & 98 of the Irish 
Common Law Procedure Act of 1856,* to “ all courts of judicature, 
as well criminal as all others,” in Ireland. It therefore applies 
to the Courts of Equity, and to examinations conducted by an 
examiner of those courts. Since the examiner, however, has no 
power to determine questions as to the relevancy or adverse nature 
of the evidence* of a witness, or, in other respects, to act as a 
judge, he cannot himself give leave under the Act to produce 
counter evidence; but a special application for that purpose must 
be made to the Court;* and it seems that the leave cannoibe 
given at the hearing, because no neiv witness can then be called.* 
When an examiner has reason to believe that a party will seek to 
avail himself of the statutory power of discrediting his own 
witness, he should take down the particular questions, as well as 
the answers upon which counter evidence may be required.* 

§ 1284. As the enactment just cited is confined, in England, to 


‘ This enactment ia borrowed in groat paii from §§ 1845, 1848, of the 
New York Civ. C(^c, under which sections, “ The party producing a witness 
is not allowed to impeach his credit by evidence of bad character, but he may 
contradict lum by other evidence, and may also show that he has made at 
other times stafcemonts inconsistent with his present testimony ; but before 
this can be done, the statoi^nts must bo related to him, with the circumstances 
of times, places, and persons present; and ho must bo asked whether he 
has made such statements, and if so, allowed to explain them. If the 
statements be in writing they must be shown to the witness before any 
question is put to him conceraing them.” The Scotch law on this subject 
is defined by the Act of 15 & 16 Viet., c. 27, which in § 3 enacts, that “it 
shall be competent to examine any witness who may be adduced in any 
action or proceeding, as to whether ho has on any specified occasion made a 
statement on any matter pertinent to the issue different from the evidence 
given by him in such action or piy)ceeding ; and it shall be competent in the 
course of such action or proceeding to adduce evidence, to -prove that such 
witness has made such different statement on the occasion specified.” 

* 19 & 20 Viet., c. 102. 

’^Buckley V. Cooke, 1 Kay & J. 29, per Wood, V. C. * Id. ‘ Id. 
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Courts of civil judicature, it will be right to bear in mind that in 
criminal trials, if a witness, on being examined for the Crown, 
gives an answer different to what was expected, his deposition 
before the justices, or the coroner, may be shown to him for the 
purpose of refreshing his memory, and the question may then be 
repeated even in a leading form; but if the witness persists in 
giving the same answer, the counsel for the prosecution will not, 
as it seems, be allowed to contradict his present testimony by 
putting in his former deposition.' 


§ 1385.* When a witness has been called by one party, the 
other party, as soon ns the examination in chief is closed, has a 
right to cross-examine him. The * exercise of this right is justly 
regarded as one of the most efficacious tests which the law has 
deviled for the discovery of truth. By means of it, the situation 
of the witness with respect to the parties and to the subject of 
litigation, his interest, his motives, his inclination and prejudices, 
his character, his means of obtaining a correct and certain know¬ 
ledge of the facts to which he bears testimony, the manner in 
which he has used those means, his powers of discernment, 
memory, and description, are all fully investigated and ascer¬ 
tained, and submitted to tlie consideration of the jury, who have 
an opportunity of observing his demeanor, and of determining the 
just value of his testimony. It is not easy for a witness, subjected 
to this test, to impose on a court or jury; for, however artful the 
fabrication of falsehood may be, it cannot embrace all the circum¬ 
stances, to which a cross-examination may be extended.^ 


‘ E. r. Williams, 6 Cox, C. C. 343, per Williams, J.; 2 Buss. 0. -kM. SQf, 

- Gr. Ev., § 445, as to first two lines. 

^ Gr. Ev., §'446, almost verbatim. * 

* 1 St. Ev. 186. On the subject of examining and cross-examining wit¬ 
nesses viva voce, Quintilian gives the following instructions :—“ Primum est, 
ndsse testem.. Nam timidus terreri, stultus decipi, iracundus concitari, am- 
bitiosus inflari, longus protrahi potest: pmdens vero ot constans, vel tan- 
quam inimicus et pervicax dimittendus statim, vel non inteirogatione, sed 
brevi interlocutione patroni, refutaudus est; aut aliquo, si cOntinget, urbane 
dicto re&igerandus; aut, si quid in ejus vitam dici poterit, infamUk criminum 
destruendus. Probos quosdam ot verecundos non aspere incessere profhit; 
nam seepe, qui adrersus insectantem pugnassent, modestia mitigantur. 
Omnis autem interrogatio, ant in causd est, aut extra eamam. In cansd 
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§ 1386.' Such being the importance which is properly attached 
to the right of cross-examination, it is not surprising that 


(siout accusatori proecepimixs,) patronus quoque altius, unde nihil suspeeti 
bit, vepetitft percontatione, priora sequontibus applioando, sropo eo perducit 
hoiuinea, ut invitis, quod prosit, extorqueat. Ejua rei, sine dnbio, nec 
disciplina ulla in scholis, nec exercitatio traditur; et natural! inagjs acumino, 
aut U8U contingit hac virtue. * * Extra causam quoquo multa, quJS 

prosint, rogari solent, de vita testium alioriun, de sufi. quisque, si turpitudo, 
si humilitas, si amicitia accvxsatoris, .4 inimicitia) cum reo, iii quibus aut 
ilicant aliqnid, quod pro.sit, aut in mendacio vel cupiditatc Imdendi dopre- 
heudantur. Sed in primis hiicrmjatio debct e.s.se circmnspeda ; qui midta 
contra patronos venuste testis sapo rcspondet, eique pracipue vulgo favetur ; 
tiun verbis quam maximo ex medio sumptis ; ut qui rogatur (is autem seepius 
imperitus) iutelligat, aut ne intclligore se neget, quod interrogantis non love 
frigus eat.” Quintil. Inst. Orat. lib. 5, c. 7. Mr. Alison’s observations on 
the same subject are also interesting both to the student and the practitioner. 
He observes,—“ It is often a convetiiont way of examining, to ask a witness, 
xrhother such a thing was said or done, because the thing mentioned aids 
his recollection, and brings him to that stage of the proceeding on which it 
is desired that ho should dilate. But this is not always fair; and when 
any subject is approached, on which his evidence is expected to bo really 
important, the proper course is to ask him what was done, or what was said, 
or to tell his own story. In this way also, if the witness is at all intelligent, 
a more consistent and int^ligible .statement will generally be got, than by 
putting separate questions ; for the witnesses generally think over the sub¬ 
jects on which they ^e to be examined in criminal cases so often, or they 
have narrated them so frequently to others, that they go on much moro 
fluently and distinctly' when allowed to follow the current of their, own 
ideas, than when they are at every moment interrupted or diverted by the 
examining counsel. Where a witness is evidently prevaricating or concealing 
the truth, it is seldom by intimidation or sternness of manner, that ho can 
be brought, at least in this country, to let out the truth. Such measures may 
sometimes terrify a tinud witnesstinto a true confession; but in general they 
only confirm a hardened one in his falsehood, and give him time to consider 
how seeming contradictions may be reconciled. The most effectual method 
is to examine rapidly and minutely, as to a number of subordinate and 
apparently trivial points in his evidojice, concerning which there is little 
likelihood of his being prepared with falsehood ready made ; and where such 
a course of interrogation is skilfully laid, it is rarely that it fails in exposing 
peijury or contradiction in some parts of the testimony, which it is desired 
to overturn. It frequently happens that in the course of such a rapid 
examination, facts most material to the cause are elicited, which were either 
denied, or but partially admitted before. In such cases, thesre is no good 
groimd, on which the facts thus reluctantly extorted, or which have escaped 

' Gr, Ev., § 445, in path 
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questions should occasionally arise, as to whether the witness has 
been so called by the one party as to entitle the other party to 
exercise this right. Arid liere it is clear, that if the witness be 
called under a subpoena duces tecum, merely for the purpose of 
ph'oducing a document, which either requires no proof, or is to be 
identified by another witness, he need not be sworn, and if 
unsworn, he cannot be cross-examined.' So, if a witness be 
sworn under a mistake, whether on the part of counsel or of the 
officer of the court, and that mistake be discovered before the 
examination in chief has substantially begun, no cross-examina¬ 
tion will be allowed.® Neither has the adverse party any right to 
cross-examine a witness, whose examination in chief has been 
stopped by the judge, after his having answered a merely imma¬ 
terial question.® But on tlie other hand, it is by no means 
necessary that the witness should have been actually examined in 
chief; for if he has been intentionally called and sworn, and is 
moreover a competent witness, the opposite party has, in strict¬ 
ness, a right to cross-examine him, though the party calling him 
has declined to ask a single question.'' Where witnesses are 

the witness in an unguarded moment, can be laidnasido by the jury. 'With¬ 
out doubt they come tainted from the polluted channel, through which they 
ore adduced; but still it is generally easy to distinguish what is true in 
such depositions from what is false, because the first is studiously withheld, 
.and the second is as carefully put forth ; and it frequently happens, that in 
this way the most important testimony in a case is extracted from the most 
unwilling witness, which only comes with the more effect to an intelligent 
jury, because it has emerged by the force of examination in opposition to an 
obvious desire to conceal” Alison’s Pract. 54G, 547. See also the remarks 
of Mr. Evans on Cross-examination, in his Appendix to Poth. on Obi No. 
16, Vol 2, pp, 233, 234. 

’ Siunmers v. Moseley, 2 Or. & M. 477; 4 Tyr. 168, S. C.; Perry v. Gibson, 

1 A. <te E. 48 ; 3 N. & M. 462, S. C.; Rush Smith, 1 C. M. & R. 94 ; 
Davis V. Dale, M. «fe M. 514 ; 4 C. & P. 336, S. C. ; R. v. Mtirlis, M. & M. 
515 ; Simpson v. Smith, 2 Ph. Ev. 397 ; Griflith v. Ricketts, 7 Hare, 300, 

* Wood V. Mackinson, 2 M. & Rob. 273, per Coleridge, J. ; Clifford v. 
Hunter, 3 C. & P, 16, per Ix>rd Tenterden; Rush v. Smith, 1 C. M. & R. 

94 j Reed v. .Tames, 1 Stark. R. 132, per Lord EUenborougli. 

® Creevy v. Carr, 7 0. & P. 64, per Gurney, B. 

* R. V. Brooke, 2 Stark. R. 472, per Lord Tenterden ; PhiUipa v. Eames, 

1 Esp. 367, per Lord Kenyon ; Reed v. James, 1 Stark. R. 132 ; Wood v. 
Mackinson, 2 M. (k Rob, 276, 276. The same rule prevails* in the Eccle¬ 
siastical Courts ; Newton v. Ricketts, 6 Ec. & Mar. Cas, 36. 

4x2 
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simply called to speak to the character of a prisoner, it is not 
usual to cross-examine them, excepting under special circum¬ 
stances but no rule of law expressly forbids this course. 

§ 1S87. In criminal cases, although the prosecutor is not hound 
to call every witness whose name is indorsed on the indictment,* 
he iimally does so; and even if he declines to call any such 
witness, he should at least have him in court, so that he may he 
called for the defence, if wanted for that purpose.® The judge, 
too, in Ms discretion, will sometimes call any witnesses that have 
been omitted, in order to give the prisoner’s counsel an opportu¬ 
nity to cross-examine them.'' This rule applies to misdemeanors 
as weU as to felonies,* and includes every witness who has been 
sworn with the view of going before the grand jury, though he 
may not have been actually examined by that body.® Indeed, in 
serious cases, the Court will sometimes, for the furtherance of 
justice, direct persons to be called as witnesses, though their 
names do not appear on the back of the indictment, provided 
there is reason to believe that they are acquainted with the cir¬ 
cumstances of the case, and are consequently capable of giving 
material evidence.^ WIfere a witness is thus called at the instance 
of the prisoner, and no question is put to him on behalf of the pro¬ 
secution, he becomes the prisoner’s witness,® and the prisoner’s 
counsel, though still permitted to put questions in the nature of 
a cross-examination, cannot call witnesses to contradict his state¬ 
ment.* Neither, in such a case, can the counsel for the pro¬ 
secution ask any question on re-examination, which does not 

' B. V. Hodgkiss, 7 C. & P. 298, per Alderson, B. 

- R V. Woodhead, 2 C. & Kir. 620, by all the judges ; R. v. Flatloy, 
Ir. Cir. R. 445, per Pennefather, B. 

“ R. V. Woodhead, 2 C. & Kir. 620. 

* R. V. Simmonds, 1 0. & P, 84, per Hullock, B. ; R. v. Whitbread, id. 
u, ; R v. Taylor, id. n, ; ‘ R v. Beezley, 4 C. <k P. 220 ; R. v. Bull, 
9 C. & P. 22. ® R «. Vincent, 9 0. & P. 91, per Alderson, B. 

® R. V. Bodle, 6 C. (b P. 186, per Gaselee, J., and Vaughan, B. 

^ R. «. Holden, 8 C. & P. 609, 610, per Patteson, J. See also R. v. 
Chapman, 8 C. <k P. 658, and R. v. Orchard, id. 659, n. ; R. r. Stroner, 1 
C. & Kir. 660, per Pollock, C. B. 

® R. V. Woodhead, 2 C. & Kir. 620. 

» R V. Bodle, 6 C. (fc P. 187, per Gaselee, J. 
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arise out of the cross-examination;' and perhaps if he has refused 
to call the witness, he will not be allowed to re-examine him at 
all.* AVheii two or more prisoners are tried on the same indict¬ 
ment and are separately defended, any witness called by one of 
them may be cross-examined on behalf of the otheiH, if he gives 
any testimony tending to criminate them.* The counsel, too, for 
the other prisoners arc entitled in such a case to reply upon his 
evidence.^ 

§ 1388. With respect to the mode of conducting a cross-exami¬ 
nation, it is admitted on all hands, that leading questions may in 
general he asked but this does not mean that the counsel may 
^o the length of pitting the very words into the mouth of the 
witness, which he is to echo back again;® neither does it sanction 
the putting of a question, which assumes that facts have been 
proved, which have not been proved, or that paiticular answers 
have been given contrary to the fact.^ The rule ought also to 
receive some further qualification, where the witness is evidently 
hostile to the party calling him; for tilthough it appeal's in one 
case to have been laid down, that leading questions may always be 
put in cross-examination, whether a witness be unwilling or not,' 
some restriction should surely be imposed, where the witness 
betrays a vehement desire to serve the cross-examining party. It 
is no answer to say that the party, who originally called the 
ivitness, has brought the evil on his own head; for a fraudulent 
witness might purposely conceal his bias in favour of one party, 

* R. ». Boozley, 4 C. & P. 220, i>or Littledale, J. 

® R. V. Harris, 7 C. & P. 681. 

® R. V. Burdett, 1 Poai-. & Dears. 0. 0. 431; 0 Cox, C. 0. 458, S. 0. 
So, in Lord «. Colvin, 3 Drew. 222, it was held by Kindursley, V. C., after 
consulting all the equity judges, that before an examiner in chanceiy, one 
defendant may cross-examine another defendant’s witness. * 

^ R. V. Burdett, 1 Pear. Dears. 431; 6 Cox, C. C. 468, S. C. 

® In Scotland leading questions used not to he allowed in the cross- 
examination, any more than in the examination in chief; Burnett, Cr. 
Law, c. 18, p. 465; 24 How. Si Tr. 660, n. But the modern practice of the 
Scottish Courts on this point is similar to our own, 2 Dickson Ev, 988. 

® R. V. Hardy, 24 How. Si Tr. 669, 766. 

• Hill V. Coombe, and Handley v. Ward, per Abbott, C. J., cited 1 Si 
Ev. 188, note n. Parkin v. Moon, 7 C. P. 400, per Alderson, B. 
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and thus induce the other to call him; or he might be an attesting 
witness, or other person whom it was necessary to examine in 
order to establish some technical part of the case. To allow such 
a witness to have the most favourable answers suggested to him 
through the medium of leading questions,5 would be obviously 
unjust; and the more so in criminal cases, because there the 
prosecutor, who originally called the witness, would often have no 
opportunity of pointing out to the jury the unsatisfactoiy nature 
of his testimony.* In accordance with these views, it has been 
determined in America, that a judge, in his discretion, may pro¬ 
hibit leading questions from being put to an adversary’s witness, 
who shows a strong interest or bias in favour of the cross-exami¬ 
ning party, and needs only an intimation to ^y whatever is mosff 
favourable to his cause.* 

§ 1289. On one point connected with the subject of cross- 
examination, the American practice differs widely from that which 
obtains in this country. Here, and in Ireland, the cross-examina¬ 
tion, whether conducted in a Court of Law or a Court of Equity,* 
is not limited to the matters upon which the wit^iess has already 
been examined in chief, but extends to the whole case; * and 
tlierefore, if a plaintiff calls a witness to prove the simplest fact 
connected with his case, the defendant is at liberty to cross- 
examine him on every issue, and by putting leading questions 
to establish, if he can, his entire defence. So far has this 
doctrine been carried, that, even where it was requisite that 
the substantial, though not the nominal, party in the cause 

‘ This special evil could scarcely arise at Nisi Prius, as the counsel who 
opens the case on either side, is now entitled to sum up the evidence. Sec 
17 <k 18 Viet., c. 125, § 18, extended to Ireland by 19 & 20 Viet., 
c. 102, § 21. See also Hodges i>. Ancnim, 11 Ex. R. 214. 

■ Moody D. Rowell, 17 Pick. 498. 

Berwick-upon-Tweed, Mrfyor Corp. of, v. Murray, 19 L. J., Ch,, 281, 

286. 

* So by the Scotch statute law, it is now enacted, that “ in any action, 
cause, prosecution, or other judicial proceeding, civil or cruninal, whei-e 
proof shall bo taken, whether by the judge or a person acting as commis¬ 
sioner, it shall be competent for the pariy, against whom a witness is 
l>roduced and sworn in camA, to examine such witness, not in cross only, 
but in cfOisA” 3 tt 4 Viet., c. 59, § 4. 
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should be called by his adversary, for the sake of fcu'mal proof 
only, it was held, that he was thereby made a witness for all 
purposes, and might be cross-examined to the whole case.' In 
America, however, the Supreme Court has determined that a 
pai’ty has no right to crbss-examine any witness, except as to 
circumstances connected with matters stated in his direct exami¬ 
nation ; and that, if he wishes to examine him respecting other 
matters, he must do so by making him his own witness, and by 
calling him, as such, in the subsequent progress of the cause.* 

§ 1390.* Whether, when a party is once entitled to cross- 
examine a witness, this right continues through all the subsequent 
stages of the caus^, so that if he afterwards recalls the same 
witness to prove a part of his own case, he may interrogate him 
by leading questions, and treat him as the witness of the party 
who first adduced him, is also a question upon which different 
opinions have been entertained. The general principle on which 
this course of examination is permitted, namel}’^, that every wit¬ 
ness is supposed to be inclined most favourably towards the 
party calling him, is scarcely applicable to a case where a person 
is equally the witness of both sides; and it seems that, in 
common fairness, each party should alternately have the right 
of cross-examining such a witness as to his adversary’s case, 
while both should be precluded, in the course of the respective 
examinations in c£iief, from putting leading questions with regard 
to their own.* Accordingly, it has been held in Ireland, that a 
plaintiff may cross-examine any of his own witnesses, on their 
being afterwards called on behalf of the defendant.’ In one 
English case,* however, Lord Kenyon is reported to have ruled, 

’ Morgan v, Brydgea, 2 Stark. R. 314, per Abbott, J. ; R. i?. Murpby, 1 
Arm. Mac. Og. 206, per Penuefather, 0. J. 

- Philadelphia aiid Trenton BaU. Co. v . Shnpsou, 14 Peters. R. 448, 461. 
See also Harrison r. Rowan, 3 Wash. 680 ; Ellmaker v. Buckley, 16 Serg. 
& R. 77 ; Contrii, Moody v. Rowell, 17 Pick. 490, 498. 

^ Or. Ev., § 447, as to first nine lines. 

* 1 St. Ev. 187 ; 2 Ph. Ev. 401. 

■’ Malone D. Spillessy, Ir. Cir. R. 604, per Lefroy, B. S. P., ruled in 
Lord «. Colvin, 3 Drew, 222, per Kindersley, V. C. 

" Dickinson v, Shee, 4 Esp. 07. 
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that a plakitift’s witness, who was recalled by the defendant to 
establish a plea of tender, might have leading questions put to 
him as in an ordinary cross-examination; but the soundness of this 
decision, if cited in support of a general rule, may be doubted. 

§ 1S91.‘ The rule which confines evidence to the points in 
issue, and excludes all proof of such collateral facts as afford 
no reasonable inference with respect to the principal matters in 
dispute,* is not usually applied in cross-examinations with the 
same strictness as in examinations in chief ; but great latitude of 
interrogation is sometimes permitted, when, from the temper or 
conduct of the witness, or from other circumstances, such course 
seems essential to the discovery of truth; or where the cross- 
examiner will undertake to show, at some subsequent stage of the 
trial, by other evidence, the relevancy of the question put.* On 
this head it is difficult to lay down, or rather to apply, any precise 
general rule." Still, one or two subsidiary rules have been 
clearly established, and a due attention to these will enable the 
practitioner to define with tolerable certainty the limits, ivithin 
which questions on cross-examination must be confined. 

§ 1293. First, no question respecting any fact irrelevant to the 
issue can be put to a witness on cross-examination for the mere 
purpose of impeaching his credit by contradicting him; and if any 
such question be inadvertently put and answered, the answer of the 
witness will be conclusive. For instance, it was held prior to the 
repeal of the usury laws,* that in a penal action for usury, alleged 
to have been committed in a contract made by the defendant witli 
a witness who was called to establish the offence, the defendant’s 
counsel could not cross-examine this witness as to other contracts 
made by him with other persons about the same time, in order to 
draw an inference that the contracts were all of the same nature, 
if the witness stated that *the latter were not usurious, and to 
contradict him by extrinsic proof, if he said that they were.® 

‘ Gr. Ev., § 449, in part. * Ante, § 298, et seq. 

® Haigli V. Beleher, 7 0. & P. 389, per Ooleridge, J. 

* Lawrence e. Baker, 6 Wend. 305. ‘ By 17 & 18 Viet., o. 00. 

• Spenceley v. De Willett, 7 East,. 108. 
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A gain j OH the trial of an issue, whether the defendsj^t’s manu¬ 
factory emitted smoke prejudicial to the plaintiff’s garden, where 
both parties had examined witnesses as to the effect of the works 
on neighbouring grounds, a witness was called by the defendant, 
who described several gardens in the neighbourhood as uninjured. 
In cross-examination, he was asked whether he knew Glasgow 
field, and having answered that he did, but that “ he never knew 
of any damage done there,” the counsel for the plaintiff proposed 
to ask him “Whether he had known of any sum having been 
paid by the defendant to the proprietors of Glasgow field, for 
alleged damage occasioned by the works ? ” The learned judge, 
however, refused to allow the question to be put, and on a bill of 
exceptions, the House of Lords confirmed the ruling.’ Here, 
had the answer been in the affirmative, it would not have been 
evidence, because money paid to quiet a complaint can be no 
proof that the demand was well founded; and even if it were 
evidence in favour of the party receiving the money, it could not 
be evidence on behalf of a stranger. Neither was the question 
admissible in order to test the credit of the witness; for, raising, 
as it did, an irrelevant inquiry, the ansAver could not have been 
contradicted, had it been in the negative. 

§ 1393. Next, Avith the‘”"view of impeaching the character of a 
Avitness, he may always be asked on cross-examination,® though, 
as we shall presently see, he is not always compelled to answer,® 
questions with regard to alleged crimes or other improper conduct 
on his part; and here, if the fact inquired into be relevant to the 
issue, it may be proved by otlier evidence although denied by the 
witness; but if it be irrelevant, the answer of the witness, if he 
makes any, must be regarded as conclusive ; and Avhether he 

’ Tennant v. Hamilton, 7 Cl. k Fin. 122. 

® Harris v. Tippett, 2 Camp. 638, per •Lawrence, J. ; R. .v. Yewia, id. 
639, per id. ; R. e. Edwards, 4 T. R. 440 ; R. ». Barnard and R. v. James, 
cited in note, 1 C. P. 86, 85’; R t). Watson, 2 Stark. R. 149 ; 32 How. 
St. Tr. 292 et seq., S. 0. The cases of R v. Lewis, 4 Esp. 226 ; Maobzide 
V. Maobride, id. 242 ; and R v. Pitcher, 1 0. & P. 86, where questions 
tending to degrade the witness were not allowed to be put, cannot now be 
regarded as authoritieB. 

* Post, § 1308 et seq. 
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answers oi^ not, no independent proof can Hbe given to establish 
the truth of the imputation.* 


§ 1294. An exception* to this last rule has recently been 
recognised by the Legislature, and the Common Law Procedure 
Act of 1854 ’ enacts, in § 25, that “ a witness in any cause may 
be questioned as to whether he has been convicted of any felony 
or misdemeanor^ and, upon being so questioned, if he eitlier 
denies the fact, or refuses to answer, it shall be lawful for the 
opposite party to prove such conviction; and a certificate con¬ 
taining the substance and effect only (omitting the formal part) of 
the indictment and conviction for such offence, purporting to be 
signed by the clerk of the court, or other officer having the 
custody of the records of the court where the offender was con¬ 
victed, or by the deputy of such clerk or officer, (for which 
certificate a fee of five shillings and no more shall be demanded 
or taken,) shall, upon proof of the identity of the person, be 
sufficient evidence of the said conviction, without proof of the 
signature or official character of the person appearing to have 
signed the same.”* 

§ 1295. Thirdly, with respect to all questions put to a witness 
on cross-examination for the purpose of directly testing his 
credit, it may be broadly laid down, that if the questions relate to 
relevant facts, the, answers may be contradicted by independent 
evidence; if to irrelevant, they cannot. It becomes, then, necessary 
to ascertain what matters connected with the witness are or are 
not relevant ; and here, in addition to what has been stated in a 


* B. V. Watson, 2 Stark. E. 149; 32 How. St. Tr. 486—495, S. C. j 
E. «. Budge, Poa. Add. Cas. 232, per Lawrence, J. ; Goddard e. Parr, 24 
L. J., Ch., 783, per Kiuderslcy, V. C. 

* See the reasons for this exception as stated by the Common Law Com- 
misioners, in their 2nd Eep. pp. 21, 22. 

“ 17 & 18 Viet., c. 125. 

* This enactment is extended, by § 103, to “ every Court of Civil Judi¬ 
cature in England,” and by §§ 28 & 98 of 19 & 20 Viet., c. 102, In, “to 
all Courts of Judieati^, as well criminal as all others, in Ireland.” In 
Hew York, “ a witness must answer as to the fact of his previous conviction 
for felony.” See Civil Code, § 1854. 
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former chapter,' it should be observed, that inquiries^ respecting 
the previous conduct of the witness will almost invariably be 
regarded as irrelevant, provided sucfi^conduct be not connected 
with the cause or the parties. Therefore, if a witness be ques¬ 
tioned on cross-examination respecting the commission of crimes 
by him on some former occasion, his answers, except in the case 
of an actual conviction, must be taken as conclusive.® This rule 
is founded on two reasons ; first, that a witness cannot be 
expected to come prepared to defend all the actions of his life; 
and next, that to admit contradictory evidence on such pomts 
would of necessity lead to inextricable confusion, by raising an 
almost endless series of collateral issues.® The rejection of the 
contradictory testimony may indeed sometimes exclude tlie truth; 
but this evil, acknowledged though it be, is as nothing compared 
with the inconveniences that must arise were a contrary rule to 
prevail."* The case of Alcock v. The Koyal Exchange Insurance 
Company® forms no real exception to the above rule. There, 
an action was brought by a shipowner against underwriters on 
a policy of insurance, and the plaintifi'’s claim to recover as 
for a total loss rested on the abandonment of the vessel by the 
captain. The captain was called as a witness for the plaintiff, and, 
on cross-examination, denied that previous to the voyage insured 
against he had been an habitual drunkard. The defendants, 
thereupon, called witnesses to establish that fact, and the Court 
held that their evidence was clearly admissible, as tending to 
show that the captain was not likely to have exercised a sound 
judgment in reference to the abandonment, and that consequently 
tlie judgment actually exercised by him was not entitled to any 
respect from the jury. 

§ 1296. Whether, questions respecting the motives, interestf 
or conduct of the witness, as connected with the cause, or with 
either of the parties, are irrelevant, is a point on which the 
authorities differ. On the one hand, it has been held relevant to 


‘ Ante, § 314, et seq. ® Goddard v. Parr, 24 L. J., Ch., 784. 

Att.-Gen. v. Hitchcock, 1 Ex. B. 93, 94, B., 103, 104, per 

Alderson, B. Id. 105, per^fflfe, B. 

’ 13 Q. B. 292. 
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the guilt or iuuoceiice of a person chai’ged with a crime, to inquire 
of the witness for the prosecution, in cross*examiuation, whether 
he had not expressed feelings of hostility towards the prisoner;' 
and the like inquiry has been made in a civil action.' So also, in 
an action upon a promissory note, the execution of which was 
disputed, it was held material to ask the subscribing witness, 
whether she was not the plaintiff^s kept mistress.* In all these 
cases, the witness under cross-examination denied the fact 
imputed, and was exposed to contradiction by other witnesses. 
So, in modern times, it has frequently been held, that in actions 
for seduction, and on indictments for rape, the principal female 
witness might be cross-examined, with the view of showing that 
she had previously been guilty of incontinence with the defendant, 
or even with other men, or with some particular person named; 
and when she has denied the facts imputed, witnesses have been 
called for the purpose of contradiction." So, on the trial of Lord 
Stafford for high treason, his lordship was allowed to adduce 
proof that one of the witnesses for the prosecution had attempted 
to suborn several persons to give false evidence against himand 
in the Queen’s case, tlie judges appear to have considered such 
a course unobjectionable, provided the witness Avere first cross- 
examined upon the subject.® 

§ 1397. On the .other hand, it is said to have been several times 
ruled of late, years, that, if a witness denies that he has tampered 
with the other witnesses, evidence to contradict him cannot be 

• R. ». Yewin, 2 Camp. 638, per LaAvronce, J. 

• Attwood V. Welton, 7 Conn. 66. 

“ Thomas v. David, 7 C. & P. 360, iier Coleridge, J. 

‘ R V. Robins, 2 M. & Rob. 512, per Coleridge and Ei-skine, Js. ; Vorry 
V. Watkins, 7 C. * P. 308, per Alderson, B. ; Andrews v. Askoy, 8 0. & P, 
7, per Tindal, C. J. ; Grinnell v. Wells, cited 2 Russ. 0. & M. 784, note y, 
per Rrskine, J. ; R v. Aspinall, 3 St. Ev. 962, per Hullock, B. ; R. v, 
Martin, 6 C. & P. 602, per Williams, J. ; R ». Barker, 3 0. & P. 689, per 
Park and Parke, Js. These cases appear to overrule R v. Hodgson, R & R. 
211 ; Dodd v. Norris, 3 Camp. 619 ; and a dictum in R. v. Clarke, 2 Stark. 
R 244, per Holroyd, J. See ante, § 336. 

‘ 7 How. St. Tr. 1400. 

• 2 B. & B. 311. Recognised by Parke, B., in 4tt.-G0n. r. Hitchcock, 

1 Ex. R 94. 
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received.' So, where a witness called to character, denied having 
ever said that the prisoner should be acquitted if it cost him SOL, 
the Court decided that tlie counsel for the prosecution must rest 
satisfied with the answer;* and in a civil action, where the defend¬ 
ants sought to disparage the testimony of a witness of the plaintiff, 
by proving some circumstances indicating a hostile spirit towards 
themselves, the learned judge is reported to have held, that it 
could not be done.* Again, where the principal witness against a 
man indicted for theft was his apprentice, who, being asked in 
cross-examination whether he had not been charged with robbing 
his master, denied the fact, the prisoner’s counsel was not allowed 
to prove that the answer was false.^ 

V 

§ 1S98. Such being the conflict of authorities, it is no easy 
matter to state the rule with precision; but if an opinion be 
hazarded, it must be pronounced in favour of the former,f rather 
than of the latter class of cases. Indeed, this view of the law 
is strongly confirmed by a case in the Exchequer, where the 
learned Barons intimated a tolerably decisive opinion that a 
witness might be asked any questions tending to impeach his 
impartialityf and that his answers might be contradicted by other 
witnesses.* No doubt it is an object of great importance to 
confine the attention of the jury as much as possible to the 
specific issues; but it seems highly essential to the discovery of 
truth, that those who are to determine the respective value of con¬ 
flicting testimony should be enabled to discriminate between the 
interested and disinterested witnesses; and no test of interest can 
be more sure than that which is afforded by the conduct of the 
witness himself. The argument that a witness cannot come pre¬ 
pared to defend himself against particular charges without notice, 
may be a very good reason why evidence that he has been guilty 
of a specific crime, unconnected ivith the cause or parties^ should 

‘ B. ». Leo, 2 Lew. C. C. 164, per Coleridge, .T. ; Harris i>. Tippett, 2 
Camp. 637, per Lawrence, J. 

- K V. Lee, 2 Lew. 0. 0.154, per Coleridge, J. 

* Harrison V. Gordon, 2 Lew. C. C. 166, per Alderson, B, 

* R. V. Yewin, 2 Camp. 638, per Lawrence, J. 

* Att.-Gen. v. Hitchcock, 1 Ex. B, 94, 100, 102. 
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not be adduced;—because, even were such a fact proved, it would 
raise, in the absence of interest, only a very faint presumption that 
he had been guilty of perjury;—but this argument should not 
be allowed to extend to a case where the charge, if true, would 
show that the witness either had a motive to swear falsely, or was 
not very scrupulous in the selection of means to attain his end. 
A charge, too, of this nature would, almost of necessity, apply to 
some act of recent date, and as such might be easily explained or 
rebutted by the witness, if it were made without foundation. 
Moreover, this inquiry would seem at the present day to be all 
the more necessary, as witnesses are no longer incompetent to 
testify on the ground of interest or crime. 

§ 1399. Assuming, however, that a witness may in all cases be 
cross-examined, and, if necessary, contradicted, for the purpose 
of showing that his mind is not in a state of impartiality as 
between the two contending parties, it must clearly appear, before 
the contradictory evidence can be admitted, that the questions 
answered had a direct tendency to prove that the witness was 
under tlie influence of an undue bias. This doctrine was esta¬ 
blished by the case of the Attorney-General v. Hitchcock.' That 
was an information under the revenue laws, and a witness, who 
had given material evidence for the Crown, was asked on cross- 
examination, whether he had not said that the officers of the 
Crown had offered him 30?. to give that evidence. He denied 
that he had .ever said so, and the Court held that evidence to 
contradict him was inadmissible. Nor can it be doubted but that 
this decision was correct^ for as the mere offer of a bribe, if 
unaccepted, could not in fairness prejudice the character of the 
party to whom it was made, it was obviously immaterial what the 
witness might have said upon the subject. Had the witness been 
asked whether he had said that he had received a bribe, and had 
he denied that he had ever made such a statement, the decision 
might have been very different. 

§ 1800. Again, it is certainly relevant to put to a witness any 
‘ 1 Ex, B. 91. This case deserves aa attentive perusal. 
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question, which, if answered in the affirmative, would qualify or 
contradict some previous part of his testimony given on the trial 
of the issue; and if such question be put, and be answered in the 
negative, the opposite party may then contradict the witness, and 
for this simple reason, that the contradiction would qualify or 
contradict the previous part of the witness’s testimony, and so 
neutralise its effect.' In accordance with this general principle, a 
witness may be cross-examined as to a former statement made by 
him relative to the subject-matter of the came, and inconsistent 
with his present testimony; and if he either denies, or does not 
distinctly admit, that he lias made such statement, proof may be 
given that he did in fact make it; but before such proof can be 
given, the circumstances of the supposed statement, sufficient to 
designate the particular occasion, must be mentioned to the 
witness, and he must be asked whether or not he has made such 
statement.® So, if the case be such as to render evidence of 
opinion admissible and material, as, for instance, if the witness 
has been examined as to his belief oi the identity of a person, or 
of his handwriting, or of his sanity, or if he be a sldlled witness 
called to state his opinion on a matter of science, he may be asked 
on cross-examination, whether he has not on some particular 
occasion expressed a different opinion upon the same subject; 
and if he deny the fact, it may be proved by other evidence. But* 
if a witness has simply testified to a fact, his previous oj^nion as 
to tlie merits of the cause cannot be regarded as relevant to the 

' Att,-Gon. V. Hitclicock, 1 Ex. E. 102, per Alderson, B. 

^ See Angus v. Smith, M, & M. 473 ; Croi^ey v. Page, 7 C. & P. 789 j 
Andrews ». Askey, 8 C. & P. 7 ; Magrath v. Browne, Arm. M.ac. & Ogle, 
133 ; The Queen’s case, 2 B. B. 313, 314 ; 2ad Eep. of Com. Law 
Commiss. 18, 19 ; 17 «fe 18 Viet., c. 125, § 23, which enacts that “if a 
witness, up(^ cross-examination as to a former statement made by him 
relative to the subject-matter of tho cause, and inconsistent mth his present 
testimony, does not distinctly admit that h^ has made such statement, proof 
may be given that he did in fact make it; but before such proof can be given, 
the circumstances of tho supposed statement, sufficient to designate the par¬ 
ticular occasion, must be mentioned to the witness, and he must be asked 
whether or not he has made such statement.” This enactment is extended s| 
to all Courts of Civil Judicature in England, by § 103, and to “ all Courts 
of Judicature, as well criminal as all others^” in Ireland; by 19 & 20 Viet., 
c. 102, §§ 26 ik 98. It overrules Pain v. Beeston, 1 M. «k Bob. 20 ; and 
Long V. Hitchcock, 9 C. & P. 619. Gr. Ev., § 449, almost verbatimr 
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issue.’ Therefore, in an action upon a marine policy, where the 
broker, who liad effected the policy for the plaintiff, stated as a 
witness for the defendant that he had on^itted to disclose a 
certain fact, now contended to be material ^o the risk, and on 
being cross-examined, as to whether he had not expressed his 
opinion that the defendant had not a leg to stand upon, denied 
that he had said so; this was deemed conclusive, and evidence 
to contradict him in this particular was rejected.^ 

§ 1301. When the contradictoiy statement alleged to have been 
made by the witness was contained in a letter or other writing, the 
rule, as laid down by the judges in the Queen’s case,® was that 
the cross-examining counsel must produce the document as his 
evidence, and have it read, in order to found any questions to the 
witness upon it. This rule, however,—excluding, as it did, one 
of the best tests by which the memory and integrity of a witness 
can be tried,*—^lias recently been abrogated by the Legislature; 
and a witness examined in any court of civil judicature, in 
England, or in any court of judicature, whether civil or criminal, 
in Ireland, may now* “ be cross-examined as to previous state¬ 
ments made by him in writing, or reduced into writing, relative 
to the subject-matter of the cause, without such writing having 
been sho^yji to him; but if it is intended to contradict such witness 
by the writing, his attention must, before such contradictory proof 
can be given, be called to those parts of the writing which are to 
be used for the purpose of so contradicting him : Provided 
always, that it shall be competent for the judge, at any time 
during the trial, to reqtflre the production of the writing for his 
inspection, and he may thereupon make such use of it for the 
purposes of the trial as he shall think fit.” “ 

' Daniek v. Conrad, 4 Leighk B.' 401, 406. 

^ Elton V. Larkins, 6 C. P. 385, 390, 391, per lindal, 0. J. 

® 2 B. 4; B. 286—290, 292—294; Macdonnell v, Evans, 11 Com. B. 930. 

* 8ee per Lord Brougham, in Ed. Bev., vol. 69, p. 22 ; and Speech on 
Law Beform, toL 2, Lord Brougham’s Speeches, p. 447. 

' See §§ 24 4; 103 of the ** Common Law Procedure Act, 1864,” 17 & 18 
Viet., c. 126, and §§ 27 & 98 of the ** Common Law Procedure Amendment 
Act ^land), 1866,” 19 & 20 Viet, c. 102. 

* The reasons for this change in the law are ably stated by the Common 
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§ 1303.' If it should appear from the cross-examination of the 
witness, or from any antecedent evidence, that the writing in 
question has heen lost or destroyed^ the proviso just cited, 
empowering the judge to require its production, will of course 
become inoperative. In such a case, therefore, it is apprehended 
that the witness might be cross-examined as to the contents of the 
paper, notwithstanding its non-production; and that, if it were 
material to the issue, he might be afterwards contradicted by 
secondary evidence. Still the question remains, as to whether 
tlie cross-examining party might first interpose evidence out of his 
turn, to prove the loss or destruction of the document, or to show 
that it was in the hands of the opponent, that he had had notice 
to produce it, and that he refused to do so; and might then cross- 
examine the witness as to its contents.’’ In former times this 
course was deemed irregular,® but modern authorities are not 
wanting to show that it would now be generally allowed. Thus, 
if the paper in question be not in the actual possession of the 
cross-examining party, he may, before commencing his cross- 
examination, or during its progress, direct any person, whom he 
has served with a subpcena duces tecum, to produce the writing,* 
or call upon the adversary to do so, if the paper is in his hands, 
and he has had notice to produce it.® The counsel for a prisoner 
has also been allowed to interpose proof of the loss of the original 
depositions, and of the correctness of a copy, and then to cross- 
examine the witness, the copy being first duly read.® In another 
case, a witness was permitted to be cross-examined upon an office 
copy of an affidavit made by her, the affidavit itself being filed, 
and the cross-examining counsel having put in an order to admit 
the document to be a true copy.^ If in any particular case, this 

Law Commiss. in their 2nd Report, pp. 19—21. See also the lat Ed. of this 
work, § 1067. ' Gr. Ev., § 464, slightly as to first eight lines. 

* See 1 St. Ev. 205, n. d. 

* Oiahani v. Dyster, 2 Stark. E. 23, per Lord Ellenborough; Sideways 
V. Dyson, id. 49, per id. 

* Ati-Oen. v. Bond, 9 0. «b P. 189, per Lord Abinger. 

* Calvert v. Flower, 7 C. & P. 386, per Lord Denman. 

* R. ». Shellard, 9 0. & P. 279, per Patteson, J. 

^ DaviM V. Davies, 9 C. d; P. 262. 

* Or. Ev., § 464, in port as to four lines. 
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course of proceeding would be likely to occasion inconvenience, 
by disturbing the regular progress of the cause and distracting 
the attention, the judge would be empowered to postpone the 
examination as to this point to a later stage in the cause.' 

§ 1303, Another point on which a doubt may be entertained 
respecting the true meaning of the proviso, is this. Let it be 
assumed that the object of the cross-examining counsel is to dis¬ 
credit a witness, by showing that he has previously told a different 
tale in some affidavit, deposition, or answer in Chancery, which 
has been duly filed of record. The question then will be, 
whether, in the event of the judge requiring “ the production of 
the document for his inspection,” it will be necessary that the 
original should be forthcoming,, or whether an examined copy,— 
or if the document be filed in the same cause and court, an office 
copy,—will suffice. The doubt arises from tlie case of Bastard v. 
Smith,* in which Chief Justice Tindal is reported to have held at 
Nisi Prius, that a plaintiff’s counsel had no right under the old 
law to cross-examine one of the defendant’s witnesses on the 
contents of his own affidavit without putting the original into 
his hands to refresh his memory. The grounds for this decision 
are not stated in tlie report; and as the case is certainly opposed 
to a variety of decisions,* and, moreover, contravenes the very 
salutary rule, which protects from removal tlie records of courts 
of justice, it i^ submitted that little, if any, weight should be 
attached to it. When an examined copy is used, some difficulty 
may doubtless arise in identifying the witness witli the person 
who swore to the fe^uth pf the original document, and in order to 
obviate this inconvenience, it may occasionally be prudent to 
produce the record itselfbut this is a very different matter 
from holding tliat the record must be produced. 

§ 1304. As the enactment under discussion does not at present 

> 2 Ph. Ev, 439, 440. * 10 A. & E. 214. 

* Ewer V. Ambrose, 4 B. tSi C. 24 ; Highfield v. Peake, M. & M. 109 ; 
Davies v, Davies, 9 C. <b P. 262, per Gurney, B. ; Sainthill v. Bound, 
4 Esp. 74 ; Garvin v. Carroll, 10 Ir. Law R. 323. 

* See Garvin v. Carroll, 10 Ir. Law R. 330, pqr Orampton, J,, while 
commenting on Rees v. Bowen, McClel. Y. 383. 
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apply to courts of criminal jurisdiction, it would seem that the 
rules laid down by the judges, as to the mode of cross-examining 
witnesses for tht Crown, with respect to what they have previously 
sworn before the magistrate, are still in force. The rules in 
question are as follows:— 

“ 1. Where a witness for the Crown has made a deposition 
before a magistrate, he cannot, upon his cross-examination by the 
prisoner’s counsel, be asked whether he did or did not, in his 
deposition, make such or such a statement, until the deposition 
itself has been read, in order to manifest whether such statement 
is or is nol; contained therein; and such deposition must be read 
as part of the evidence of the cross-examining cormsel. 

“ 3. After such deposition has been read, the prisoner’s counsel 
may proceed in his cross-examination of the witness as to any 
supposed contradiction or variance between the testimony of the 
witness in court and his former deposition; after which tlie 
counsel for the prosecution may re-examine the witness, and after 
the prisoner’s counsel has addressed the jury, will be entitled to 
the reply. And in case the counsel for the prisoner comments 
upon any supposed variance or contradiction, without having read 
the deposition, the Court may direct it to be read, and the counsel 
for tlie prosecution will be entitled to reply upon it. 

3. The witness cannot, in cross-examination, be compelled to 
answer, whether he did or did not make such a statement before 
the magistrate, until after his deposition has been read, and it 
appears that it contains no mention of such statement. In that 
event the counsel for the prisoner may proceed with his cross- 
examination : ‘ and if the witness admits such statement to have 
been made, he may comment upon such omission, or upon the 
effect of it upon the other part of his testimony; or if the witness 
denies that he made such statement, the counsel for the prisoner 
may then, if such statement be material to the matter in issue, call 
witnesses to prove that he made suclr statement. But in either 
event, the reading of the deposition is the prisoner’s evidence, and 
the counsel for the prosecution will be entitled to reply.”* 

§ 1805. In accordance with these rules,—which, although in terms 

‘ R. ». Ourtifl, 2 0. & Kir. 763. = 7 C. & P. 676. 

4 t 3 
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confined to depositions taken before n magistrate, are equally 
applicable to those which are returned by a coroner,'—it has been 
held that a witness for the prosecution cannot be directed by the 
prisoner’s counsel to look at his deposition and then say whether 
he still adheres to the statement he has just made, but the depo¬ 
sition must be first read as evidence for the prisoner, and the 
witness may afterwards be cross-examined respecting its contents.* 
Neitlier can a witness for the Crown be asked generally, on 
cross-examination, whether he has always told the same story, 
but the question must be qualified by adding, “ except when you 
were before the magistrates or coroner.”* The rules, however, 
ai’e confined to those cases in which the depositions have been 
duly taken and returned, and when, consequently, they would 
furnish the best evidence of what took place at the prior examina¬ 
tion.* Neither do they protect a witness from cross-examination 
as to what ho said prior to his giving his testimony before the 
magistrate in the presence of the prisoner, although his words 
may have been taken down officiously by the magistrate’s clerk, 
and may have been afterwards verified on oath by himself when 
examined by the justice, so that they actually appear in the 
deposition as formally returned.’ It seems, too, that the rules 
are merely intended to check the license of the bar, and are not 
binding on the judges themselves, who have still a discretionary 
power of questioning *the witness as to any discrepancy between 
his evidence iq court and his former statement, wiUiout first 
putting in. the depositions; but it may be questionable whether, 
in such a case, if new facts were introduced in evidence, the 
counsel for the prosecution would not be entitled to reply." 

§ 1306. The rule which requires the attention of the witness to 

’ R. «. Barnet, 4 Cox, C. C. 269. There Platt, B., appears to have 
allowed the witness to refresh Ips memory with the deposition, but tliia was 
obviously a mistake. See cases cited in next note, 

= R. r. Ford, 2 Den. C. C. 246 ; 2 C. & Kir. 113 ; 6 Cox, 0. C. 184, 
S. C. ; R 1 ). Palmer, 5 Cox, C. C, 236 ; R. r. Stokes, 4 Cox, 0. C. 461. 

* R V. Holden, 8 C. & P. 609, per Patteson, J. ; R v. Shellard, 9 id. 
280, per id. See R v. Price, 7 Cox, C. C. 406. 

* R. V. Griffiths, 9 C. «fe P. 746, per Coleridge, J., and Gurney, B. 

* R 1 ). Christopher, 4 Cox, 0. C. 76 ; I Den. 636 } 2 0. & Kir. 994, S. 0. 

* R o, Edwards, 8 0. «k P, 26. 
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be specially drawn to the circumstances in respect of which it is 
proposed to impeach his credit by independent evidence, is not 
confined to the case where the witness is alleged to have made 
contradictory statements, but it extends alike to all cases where 
declarations made by a witness, or acts done by him, are tendered 
in evidence with the view either of contradicting his testimony in 
chief, or of proving that he is a corrupt witness, or that he has 
been guilty of attempting to corrupt others.’ “ I like the broad 
rule,” said Mr. Justice Patteson on one occasion, “ that when you 
mean to give evidence of a witness’s declarations for any purpose, 
you should ask him whether he ever used such expressions.”* 
The case which called forth these observations was an action for 
seduction, and the Court seems to have considered, though the 
point was not decided, that for the purpose of reducing the 
damages, the defendant, without first cross-examining the prin¬ 
cipal female witness, might call persons to specify particular 
language of an indecent and unbecoming character as used by 
her; but it is submitted that in strictness this course could not 
be pursued, but that the defendant in such a case should be 
restricted to general evidence of lightness of conduct. 

§ 1307. Questions not unfrcquently arise at Nisi Prius as to 
whether or not a party is entitled to see a document which has 
been shown to one of his witnesses while under cross-examination 
by liis opponent. The cases on this subject are somewhat con¬ 
flicting; but the practice seems to be as follows:—If the cross- 
examining counsel, after putting a paper into the hands of a 
witness, merely asks him some question as to its general nature 
or identity,* or respecting the character of the handwriting,^ his 
adversary will have no right to see the document; but if the paper 
be used for the purpose of refreshing the memory of the witness,* 

* The Queen’s case, 2 B. ih B, 311. 

® Carpenter i?. Wall, 11 A. & E. 804. 

® Collier ». Nokes, 2 C. <fc Kir. 1012, per Wilde, C. J. 

* Cope V. Thames Haven Dock Co., 2 C. «fe Kir. 767, per Erie, J. ; 
Sindair v. Stevenson, 1 C. dc P. 683, per Best, C. J. ; Bussell v, Bider, G 
C. & P. 416, per Bosanquet, J. 

* Ante, § 1270. 
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or if any questions be put respecting its contents,* a sight of the 
document may then be demanded by the opposite counsel. 

§ 1308. It has already been casually observed, that some ques* 
tions a witness is not compellable to answer. First, this is the case, 
where the answers would hs^ve a tendency to expose the witness,* 
or, as it seems, the husband or wife of the witness/ to any kind 
of criminal charge, whether in the common-law or ecclesiastical 
Courts, or to a penalty or forfeiture of any nature whatsoever.* 
This rule, which is of great antiquity, and was even recognised by 
Chief Justice Jefferies, when it told against the prisoner,'’ is not 
confined to courts of law, but is also administered in Chancery, 
where a defendant will not be compelled to discover that, which, if 
answered, would tend to subject him to any punishment,^ penalty," 
forfeitm’e," or ecclesiastical censure,*® however material the answer 
may be to the plaintiff’s case.'* Neither will a witness in Equity 

* Copo V. Thames Haven Dock Co., 2 C. & Kir. 757. 

* R. V. Garbctt, 1 Den. C. 0. 230 j 2 C. & Kir. 474, S. 0. 

^ Cartwright v. Green, 8 Ves. 405 ; R, v. All Saints, Worcoster, 0 M. & 
Sol. 200, per Bayloy, J. ; ante, § 1234. 

^ P.arkhurst v. Lowten, 1 Mer. 391; 2 Swanst. 216, S. C., as to simony ; 
Brownsword v. Edwards, 2 Ves. sen. 246, as to incest j Chetwynd v. 
Lindon, id. 450, and Finch v. Finch, id. 493, as to concubinage. 

* R. Friend, 13 How. *St. Tr. 16—18 ; R. v. Lord G. Gordon, 2 
Doug. 693 ; 21 How. St. Tr. 650, S. C. ; R. v. Lord Macclesfield, 16 How. 
St. Tr. 1146—1160; R. v. Slaney, 5 C. <fe P. 213, per Lord Tenterden ; 
R. V. Pegler, id. 52J, per Littledalc and Park, Js. ; Maloney v. Bartley, 3 
Camp. 210, per Wood, B. ; Dandridgo v. Corden, 3 C. & P. 11, per Lord 
Tenterden. See Chester v. Wortley, 17 Com. B. 410. 

* R. V. Rosewoll, 13 How. St. Tr. 169. 

^ Macallum v. Turton, 2 You. & Jer. 183 ; Paxton ». Douglas, 19 Ves. 
225 ; Thorpe v. Macaulay, 5 Madd. 229, 231, n. a ; Claridge v, Hoare, 14 
Ves. 69, 66 ; McIntyre v. Mancius, 16 Johns. 692. 

’ See cases cited in last note. 

® Parkhurst v. Lowten, 1 Mer. 401, 402 ; Lord Uxbridge v. StaVelandj 
1 Ves. sen. 66. In Att.-Gen. v.. Duplessis, 4he House of Lords held that 
the legal disability of an alien to hold lands was neither a penalty nor for¬ 
feiture, 1 Brown, P. C. 416 ; 2 Ves. sen. 287, S. C. See now 7 <k 8 Viet., 
c. 66. As to the distinction between a forfeiture and a conditional limita¬ 
tion respecting which no protection is allowed, see Hambrook «. Smith, 17 
Sim. 209, 216—218. See cases cited ante, n, 4. 

" Wigram on Discovery, pp. 80, 81, 192, 193, and cases there cited ; 
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be forced to answer interrogatories of a like tendency.* The same 
doctrine prevails in the Spiritual Courts,* and is part and parcel 
of the law of Scotland.* Some of the older decisions on this 
subject are calculated to make us feel the advantage of living at 
a time when freedom of conscience is at length fully established.^ 
Thus in tlie reign of William the Third, and again so late as the 
year 1781, we find 'witnesses protected from answering the simple 
question whether* they were pro<>estants or papists.® 

§ 1309. Other cases, again, amplyjustify a doubt, as to whether 
the protection has not been carried very far beyond its legitimate 
bounds.® Thus, in an action for a libel, contained in a voluntary 
affidavit, which the defendant had sworn extra-judicially before a 
magistrate, the Court held that the magistrate’s clerk was not 
bound to answer, whether he wrote the affidavit by the defendant’s 
orders, Snd delivered it to the magistrate; and it has recently 
been decided in Ireland, that, upon a trial for the murder of a 
person killed in a duel, any person who was present, and in any 
way countenanced the proceeding, might refuse to answer any 
question relating thereto.* It is not here intended to insinuate, 
that these cases are wrong decisions; for numerous authorities 
might be cited, which clearly establish, that if the fact to which 
the witness is interrogated, forms but a single remote link in the 
chain of testimony, which may implicate him in a crime or 

Story, Eq. PI. §§ 524, 676, 677, 692—698. See Chadwick v. Chadwick, 
22 L. J., Ch., 329, per Turner, V.-C. ^ Paxton v. Douglas, 16 Ves. 239. 

® Swift V, Swift, 4 Hagg. Eca R. 164 ; King v. King, 2 Roberta. Ec. R. 
163. ® Aliaon, Pr. Or. Law, 527. 

* See 7 & 8 Viet., c. 102 j and 9 & 10 Viet., c. 69. 

® R, t). Friend, 13 How. St. Tr. 16—18 j R. i?. Lord G. Gordon, 21 id. 
660; 2 Doug. 693, S. C. 

® In New York the protection is far more limited than in England. See 
Civil Code, § 1864, which enacts that a witness “ need npt give an answer, 
which will .have a tendency to subject him. to punishment for a felony.’* 
This seems to be the sound rule. 

^ Malony v. Bartley, 3 Camp. 210, par Wood, B. 

* R. V. HandCock, Ir. Cir. R. 3^, per Brady, C. B. For other instances 
of injustice occasioned by the strmgency of this rule, see Brownsword v. 
Edwards^ 2 Ves; Sen, 246 ; Sharp i>. Carter, 3 P. Wms. 376 ; Olaridge ». 
Hoare, 14 Yes; 69. See also some very sensible observations on this 
subject in the Law Rev., No. xiii, pp. 19-«'30. 
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misdemeanor, or expose Mm to a penalty or forfeiture, he is not 
bound to answer;'—but it is suggested, that, where the question 
is material to the issue, it should be left to the discretion of the 
judge, whether or not ho will enforce an answer, having due 
regard to the general interests of justice; provided always^ 
that if an answer be enforced, it should either have the effect 
of indemnifying the witness from any punishment, penalty, or 
forfeiture, with respect to the subject to which the answer 
relates, or at least, such answer should not be admissible 
evidence in any future criminal proceedings instituted against 
the witness.* 

§ 1310. On several occasions, the Legislature has acted on this 
principle, and has either directly deprived the witness of the 
privilege, or, by an Act of indemnity, has rendered it valueless. 
Thus, all persons offending against the Act relating to tfie com¬ 
bination of workmen may be compelled to give evidence for the 
Crown, upon any information exhibited under that Act against 
any persons not being such witnesses; but in aU such cases, 
the witness, after having given his evidence, is indemnified 
against any prosecution for having offended in tlie matter to 
which his testimony relates.* So, under the Act relating to 
embezzlements committed by agents, “ No banker, merchant, 
broker, factor, attorney, or other agent, shall be liable to be con¬ 
victed by any evidence whatever as an offender against that Act, 
in respect of any act done by him, if he shall at any time 
previously to his being indicted for such offence have disclosed 
such an act on oath, in consequence of any compulsory process of 
any court of law or equity, in any action, suit, or other proceeding, 
which shall have been bond fide instituted by any party aggrieved, 
or if he shall have disclosed the same in any examination or 

' Cates V. Hardacre, 3 Taunt. 424 ; Macallum v. Turton, 2 You. & Jer. 
183, 195; Parkhurst v. Lowten, 2 Swanst. 215 ; Paxton v. Douglas, 16 
Ves. 242, and 19 Yes. 227, 228 ; Harrison v. Southcote, 1 Atk. 618 ; Swift 
V. Swift, 4 Hagg. Ecc. B. 154 ; Kingv. i||^g, 2 Boberts. Ec. B. 153; The 
People V. Mather, 4 Wend. 229, 262—254 ; 1 Burr’s Trial, 245 ; Southard 
V. Bexford, 6 Oowen, 264, 265; Bellinger v. The People, 8 Wend. 695. 

* See Law Bev., Ho. xiii, pp. 28—-30. 

^ 6 Geo. 4, c. 129, § 6. 
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deposition before any commissioners of bankrupt.”* The Fraudu¬ 
lent Trustee Act of 1857 also contains a special enactment, that 
nothing therein “ shall enable or entitle any person to refuse to 
make a full and complete discovery by answer to any bill in equity, 
or to answer any question or interrogatory in any civil proceeding 
in any Court of Equity, or in the Courts of Bankruptcy or Insol¬ 
vency ; but no answer to any such bill, question, or interrogatory 
shall be admissible in evidence against such person in any pro¬ 
ceeding under this Act.” ® Somewhat similar clauses are inserted 
in the Act-for the more effectual prosecution of the keepers of 
gaming-houses,® and for inquiiiiig into corrupt practices at 
elections for members of Parliament.^ So, when Parliamentary 
inquiries are instituted respecting gaming, and other illegal trans¬ 
actions, where the testimony of many persons implicated is re¬ 
quired, Acts of indemnity are occasionally passed, with the view 
of absAving from punishment or penalty any witness, who shall 
malce a faithful discovery of what he knows in relation to the 
matters under investigation.* 

§ 1311. Whether the answer may tend to criminate the witness^ 
or expose him to a penalty or forfeiture, is a point which the 
Court will determine, under all the circumstances of the case, as 
soon as the protection is claimed; but without requiring the 
witness fully to explain how the effect would be produced; for if 
this were necessary, the protection which the rule is designed to 
afford to the witness would at once be annihilated." It appears 
to be still an undecided point, whether the mere declaration of a 
Avitness on oath, that he believes that the answer will tend to cri¬ 
minate him, will suffice to protect him from answeiing, when the 
other circumstances of the case are not such as to induce the judge 
to believe that the answer would in reality tend to criminate the 

witness.' However, as Lord Hardwicke once observed, “ these 
‘ ■ ■■ --- 1 ——- 

’ 7 & 8 G^o. 4, c. 29, § 52. See B. v. Strahan, 7 Cox, C. 0. 86. 

® 20 & 21 Viet., c. 64, § 11. 

» 8 & 9 Viet., e. 109, § 9 j 17 & 18 Viet., c. 38, §§ 6, 6. • 

♦ 16 & 16 Viet., e. 67, §§ 8, 9, 10 ; 17 * 18 Viet., e. 102, § 36. 

* See 6 & 6 Viet., c. 31 j 7 & 8 Viet., c. 7 ; and 14 ds 16 Viet., c. 106. 

• The People v. Mather, 4 Wend. 263, 264. 

^ B. V. Qarbett, 2 C. & Kir. 496 ; 1 Den. 0. C. 268*, S. C. ; Fisher v. 
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objections to answering should be held to very strict rules; ” * and, 
in some way or other, the Court should have the sanction of an 
oath for the facts on which the objection is founded.* 

§ 1313. If the prosecution to which the witness might b® 
exposed, or his liability to a penalty or forfeiture, is barred by 
lapse of time;* or if tlie offence has been pardoned," or tho 
penalty or forfeiture waived; or if, in any other way, the reason 
for the privilege has ceased, the privilege itself will cease also, 
and the witness will be bound to answer.* Moreover, a witness 
cannot object to answer a question on the ground that he is a 
foreigner, and that his answer will render him liable to be 
prosecuted in his own country.* This protection, too, has, 
fortunately for the interests of creditors, not been imported, at 
least in all its strictness, into the bankrupt law i and the bank¬ 
rupt consequently cannot refuse to discover his est^e and 
effects, and the particulars relating to them, though, by giving 
information on this subject, his answers may tend to show that he 
has been guilty of fraudulent concealment, or of some other offence 
against the bankrupt law, or that he owns property, which he has 
obtained illegally, or the possession of which will render him 
liable to penalties.^ 


Eonalds, 12 Com. B. 762. In this last case, Jervis, C. J., and Maule, J., 
intimated an opinion tliat the witness might determino for himself whether 
or not his answer would have a tendency to criminate him ; sed qu., and see 
Osborn v. London Dock Co., 10 Ex. R. 701, per Parke, B. 

* Vaillant Dodemead, 2 Atk. 624. 

® Parkhurst v. Lowten, 2 Swanst. 203, per Lord Eldon. See post, §§ 1819, 
1320. 

* Roberts v. AUatt, M. M. 192, per Lord I'enterdon ; Parkhurst i*. 
Lowten, 1 Mor. 400, per Lord Eldon; Tho People v. Mather, 4 Wend. 329^ 
252—255; WiUiams v. Farrington, 2 Cox, 202; Davis v. Reid, 5 Sim. 443. 

* In two old cases, R. v. Reading, 7 How. St. Tr. 296> and v. Shaftes* 
bury, 8 id. 817, a contrary rule seems to have been laid down ; but the 
authority of these decisions is very questionable. See M. & M; 193^ notiS; 

* Wigram on Discovery, pp. 83, 84, and cases there cited. 

* King of the Two Sicilies v. Willcox, 1 Sim. N. S. 301, 329—331, per 
Lord Cranworth. 

^ R. V. Scott, 25 L. J;, M. C., 128 ; Ex parte Oossens, rd Worrall, Buck, 
631, 540, per Lord Eldon ; 12 13 Yict., o. 106, §§ 117, 260 ; 20 & 21 

Victk, fe 60, §§ 306, 386, Ir.; ante, § 822. 
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§ 1313. Secondly, it has been much debated, whether a witness 
is bound to answer any question, the direct and immediate effect 
of answering which might he to degrade hia character. On this 
subject the law still remains in a somewhat unsettled state: but 
thus much would seem to be clear; viz., that where the trans¬ 
action, to which the witness is interrogated, forms any material 
part of the issue, he will be obliged to give evidence, however 
strongly it may reflect on his conduct.' Indeed, it would be 
alike unjust and impolitic to protect a witness from answering a 
question, merely because it would have the effect of degrading 
him, when his testimony might be necessary for the protection of 
the pro](lerty, the liberty, or the life of a fellow-subject, or might 
at'least be required for the due administration of public justice. 
Were such a rule of protection to prevail, a man who had been 
convicted and punished for a crime, would, if called as a witness 
againsi^an accomplice, be excused from testifying to any of the 
transactions in which he had participated with the accused, and 
thus the guilty might escape. 

§ 1314. Where, however, the question is not directly material 
to the issue, but is only put for the purpose of testing the cha¬ 
racter, and consequent credit, of the witness, there is much 
more room for doubt. Several of the older dicta and authorities 
tend to show tliat in such case the witness is not bound to 
answer;* but the privilege, if it still exists, is certainly much 
discountenanced in the practice of modern times.* Even Lord 
Ellenborough, who is reported to have held on one occasion,^ that a 
witness was not bound to state whether he had not been sentenced 
to imprisonment in a house of correction, and on another, that 


* See ante,'§§ 1293, 1296. 

® R. V. Cook, 13 How. St. Tr. 334, 335, per Treby, C. J. ; R. v. Friend, 
id. 17, per id. ; R. v. Layer, 16 id. 161, ppr Pratt, C. J. ; R. w. O’Coigly, 
26 id. 1351—1363 j Macbride v. Macbride, 4 Esp. 242, per Lord Alvanley ; 
Dodd V. Norria, 3 Camp. 619 ; R. v. Hodgson, R. cb R. 211. 

® Parkburst v. Lowten, 1 Mer. 400, per Lord Eldon ; 2 Swanat. 216, 
S. C. ; Cundell v. Pratt, M. & M. 108, per Best, C. J, ; Roberta v. AUatt^ 
id. 192, per Lord Tenterden; R. v. Edwards, 4 T. B. 440. See also cases 
eited ante, pp. 1161; n. 2, and 1164, n. 4. 

* Millman v. Tucker, Pea. Add. Cas. 222. 
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the question could not so much as be put to him,* seems in a 
later case to have disregarded the rules thus enunciated by him¬ 
self ; for, on a witness declining to say whether or not he had 
been confined for tlieft in gaol, his lordship harshly observed, 
“ If you do not answer the question, I will send you there.” * No 
doubt cases may arise, where the judge, in the exercise of his 
discretion, would very properly interpose to protect the witness 
from unnecessary and unbecoming annoyance. For instance, all 
inquiries into discreditable transactions of a remote date^ might, 
in general, be rightly suppressed; for the interests of justiae can 
seldom require that the errors of a man’s life, long since repented 
of, and forgiven by the community, should be recalled to'remem¬ 
brance at the pleasure of any future litigant. So, questions 
respecting alleged improprieties of conduct, which furnish no 
real ground for assuming that a witness who could be guilty of 
them would not be a man of veracity, might very ftrtrly be 
checked. 

§ 1315. But tlie rule of protection should not be further 
extended; for, if the inquiry relates to tramactions comparatively 
recent^ bearing directly upon the moral principles of the witness, 
and his present character for veracity, it is not easy to perceive 
why he should be privileged from answering, notwithstanding the 
answer may disgrace him. It has, indeed, been termed a harsh 
alternative to compel a witness either to commit perjury or to 
destroy ,his own reputation;® but on the other hand, it is 
obviously most important, that the jury should have the means 
of asceftaining the character of the witness, and of thus forming 
something like a correct estimate of the value of his evidence. 
Moreover, it seems absurd to place the mere feelings of a profligate 
witness in competition with the substantial interests of the parties 
in the cause." 

I 

§ 1316. However the law may be ultimately determined on the 
point just discussed, it seems to be generally conceded, that 


‘ K V, Lewis, 4 Esp, 226. 

® Frost V. Holloway, cited 1 St. Bv. 197, note n; and 2 Ph. Ev. 428. 
» 1 St. Ev. 193. * Id. 
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where the answer, which the witness may give, will not imme¬ 
diately and certainly show his infamy, but will only indirectly 
tend to disgrace him, he may be compelled to reply either at law 
or in equity.' With respect, however, to questions which have a 
tendency to degrade the witness, as involving the fact of his 
previous bankruptcy or insolvency, it seems that an objection 
may be taken on the ground that such a fact can only in strictness 
be proved by the production of the record;* for although the 
parol admissions of 'parties are now receivable in evidence, not¬ 
withstanding they relate to the contents of deeds or records,* 
witnesses cannot be forced in a court of law to make any such 
admissions. Still, in practice it cannot be denied that questions 
of this nature are very frequently allowed to be put,*and where 
the object is to discredit a witness, he is constantly asked in 
cross-examination whetlier he lias not been a bankrupt, or has 
taken the benefit of the Insolvent Debtors’ Act.' 

§ 1317.* At one lime it was considered doubtful, whether a 
witness could be compelled to answer, where by so doing he 
would svJjject himself to a civil actioii'or j^^cuniai'y loss, or charge 
himself with a- debt. This question was much discussed in Lord 
Melville’s case; and being finally submitted to the judges, eight 
of them, with the Chancellor and Lord Eldon, were of opinion 
that a witness in such case was bound to answer, while four 
thought that he was not.* To remove the doubts, which such a 
diversity of opinion threw over the subject, a statute was passed,^ 

‘ Macbride v. Macbride, 4 Esp. 242, per Lord Alvanley ; Parkhurst v. 
Lowten, 1 Mer. 400, per Lord Eldon; 2 Swanst. 194, 216, S. C. ; The 
People «. Mather, 4 Wend. 232, 262, 254, per Masey, J. ; Oundell v. 
Pratt, M. & M. 108, per Best, C. J. 

* Macdonnell v. Evans, 21 L. J., C. P., 142, per Cresswell, J. ; 11 Com. 
B. 935, S. C. 

* Slatterie v. Pooley, 6 M. W. 664; |larle v. Picken, 6 C. & P. 642, 
per Parke, B. See ante, §§ 381—384. 

* Macdonnell v. Evans, 21 L J., C, P., 146, per Williams, J. ; 11 Com. 

B. 946, S. C. * Gr. Ev!, § 462, in part. 

“ 6 Pari. Deb. 167—246. 

^ 46 Geo. 3, c. 37. The law in New York is the same. Civil Code, § 1864. 
In America the English Act is generally considered as dedaratoxy of ihe true 
doctrine of the common law. See Bull v, Loveland, 10 Pick. 9 ; Baird v. 
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declaring “that a witness cannot by law refuse to answer a 
question relevant to the matter in issue, the answering of which 
has no tendency to accuse himself, or to expose him to penalty or 
forfeiture of any nature whatsoever, by reason only, or on the sole 
ground, that the answering of such- question may establish? or 
tend to establish, that he owes a debt, or is othewise subject to a 
civil suit, either at the instance of the Grown, or of any other 
person or persons.” 

§ 1318. Though the statute just cited does not in terms refer 
to the production of documents, its spirit seems strictly applicable 
to such a case; and accordingly it has been held, that a witness 
cannot be excused from producing papers in his possession, 
merely because their production may subject him to a civil action, 
or be otherwise prejudicial to his pecuniary interests.* If, indeed, 
the documents called for be the title deeds of the witness, or 
perhaps, if they be instniments in the nature of title deeds, they 
will fall within the rule of protection;* because, in the present 
complicated state of the law of real property, it might cause 
infinite mischief, if witnesses were compellable to disclose by 
what title they held their estates. So, a witness, or a party in the 
cause, is not bound, either at law or in equity, to produce any 
documents which may render him liable to punishment, or expose 
him to penalty or forfeiture,* unless they be of a public nature, or 
such as are directed by statute to be kept and produced.^ 

§ 1319. .In all the cases hitherto put, where the witness is not 
compellable to answer, or to produce documents, the privilege is 
his, and not that of the party; and consequently, counsel in the 

Cochran, 4 Serg, <fc R. 397 ; Naylor v. Sommea, 4 GiU & J. 273 ; Stoddart 
V. Manning, 2 Bar. & G. 147 ; Oopp «. Upham, 3 N. Hamp. 169. 

* Doe V. Date, 3 Q. B. 609, 618, per Patteson, J. ; Doe v. Earl of 
Egremont, 2 M. & Rob. 386, per Rolfe, B. These cases appear to overrule 
Miles V. Dawson, 1 Esp. 405, and Laing v. Barclay, 3 Stark. B. 42. 

* Doe V. Date, 3 Q. B. 609 ; Pickering v. Noyes, 1 B. & C. 263; 1 St. 
Ev. 88. 

® Parkhurst v. Lowten, 1 Mer. 400; 2 Swanst. 216, S. C. ; Whitaker v, 
Iwd, 2 Taunt. 116 ; R. v. Dixon, 3 Burr. 1687. 

* Bradshaw v. Murphy, 7 0, <b P. 612. 
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cause will not be permitted to make the objection. Neither will 
the witness be allowed to employ counsel of his own to support 
his claim to protection.* Nor even is the judge hound, as it would 
seem, to warn the witness of his right to demur to the question,* 
though, in the exercise of his discretion, he may occasionally 
deem it right to do so.^ At one time it was thought, that if a 
witness chose to reply in part, he might be compelled to answer 
everything relative to the transaction; but this doctrine has 
been overruled by a majority of tho fifteen judges; and it is now 
finally determined that after a witness has been sworn, he may 
claim his protection at any stage of the inquiry, and if he do so, 
he cannot be forced to answer any additional questions tending to 
criminate him. In short, he cannot be carried further than he 
chooses voluntarily to go himself.* 

§ 1320. On two recent occasions attempts have been made to 
extend to an unwarrantable length this protection against self¬ 
crimination. In the one case an action had been brought against 
Cardinal Wiseman for an alleged libel, to which the defendant 
had pleaded not guilty. At the trial before the Lord Chief 
Baron the plaintiif failed in his attempts to prove the fact of 
publication, and as a last resource he proposed to examine the 
defendant himself. The Cardinal through his counsel declined 
to he sworn, urging that on the simple issue of “ guilty or not 

* Thomas v. Newton, M. & M. 48, n., per Lord Tenterden ; R. v. Adey, 
1 M. & Rob. 94, per id. See Mai-ston v. Downes, 1 A. & E. 34, per Lord 
Denman ; and Doe v. Date, 3 Q. £. 609. 

® Doe V. Earl of Egremont, 2 M. <fe Rob. 386 ; Doe v. Date, 3 Q. B. 
621, per Coleridge, J., citing a decision of Park, J. 

* Att.-Gen. v. Radloff, 10 Ex. R. 88, per Parke, B. 

* Paxton V, Douglas, 16 Vm. 242; Fisher v. Ronalds, 12 Com. B. 764, 
per Maule, J. 

* R V. Garbett, 1 Den. C. C. 236; 2 0. & Kir. 474, S. C. pro. Parke, Alder- 
son, Rolfe, Platt, Bs., Coltman, Maule, Wightman, CresswoU, Williams, Js. ; 
con. Lord Denman, Wilde, C. J., Pollock, C. B., Patteson, Coleridge, Erie, Js. • 
King of the Two Sicilies v. Willcox, 1 Sim. N. S., 301, 320, 321, per Lord 
Cranworth. These cases overrule Dixon v. Yale, 1 0. P. 278, per Best 
C. J. ; East v. Chapman, 2 C. & P. 673, per Abbott, C. J.; M. & M. 47, 
S. C. ; and Ewing v. Osbaldiston, 6 Sim. 608; and confirm Ex parte Cossens, 
re Worrall, Buck, 631, 646, per I^rd Eldon. See, however, Chadwick v. 
Chadwick, 22 L. J., Ch., 329, per Turner, Y.-C. 



1184 


WITNESS CANNOT OBJECT UNTIL SWORN. 


[part m. 


guilty,” no question could legally be put to him, the answer to 
which would not fall within the rule of protection, and that it was 
alike useless and vexatious to swear a man, when no evidence 
pertinent to the issue could be extracted from him. On the 
other hand it was urged with much force, that the objectioik had 
been taken too soon; that the plaintiff had a clear right to call 
his opponent as a witness, to cause an oath to be administered to 
liim, and to ask him whatever questions he like^ which were 
relevant to the issue; and that it was not until after the defendant 
had been sworn, and the questions had been put to him, that he 
was legally entitled to claim his protection. The learned judge 
erroneously ruled that the Cardinal need not be sworn, but the only 
result of this ruling was, that tlie parties were put to the annoy¬ 
ance and expense of a new trial, which in due course was granted 
by the Court of Exchequer.' The other case’ involved the same 
principle. It was an action of trover brought by one Osborn 
against the London Dock Company for certain pipes of port wine. 
The defendants alleged tliat the plaintiff had deposited with them 
“ sour wine,” the produce of “ rummage sales,” and that after¬ 
wards, by some means which were not miraculous but fraudulent, 
the wine had been converted into “sound port.” The theory 
was, that the sour wine had been recently abstracted, and the 
empty pipes had been refilled by tapping the other stores in the 
Dock. To assist the defendants in establishing this case, they 
applied to the Court for leave to deliver interrogatories to the 
plaintiff under § 51 of the Common Law Procedure Act, 1854,* 
and the Court, after argument, granted the application, although 
it was strenuously argued on behalf of the plaintiff, that as the 
sole object of the questions was to fix him with a guilty participa¬ 
tion in the fraud, he had clearly a right to refuse to answer them. 

§ 1321. It has been stated more than once, that, if the 
witness declines to answer, no inference of the truth of the fact 
can be drawn from that circumstance;’ but the soundness of 

‘ Boyle V. Wiseman, 10 Ex. B. 647. The new trial was granted on the 
26th of January, 1865, and 10002. damages were ultimately awarded. 

^ Osborn v. The London Dock Oo., 10 Ex. B. 698. 

M7 & 18 Viet. c. 126. 

* Bose V. Blakemore, By. &.M. 383, per Abbott, C. J.-; B. v. Watson, 
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this rule is veiy questionable; and although it would be going 
too far to say that the guilt of the witness mmt be implied from 
his silence, it would seem, that, in accordance with justice and 
reason, the jury should be at full liberty to consider that circum¬ 
stance, as well as every other, when they come to decide on tlie 
credit due to the witness.' A perfectly honourable but excitable 
man may occasionally repudiate a qpestion, which he regards as 
an insult; and to infer dishonour from his conduct would, of 
course, be unjust;* but generally speaking, an honest witness 
be eager to rescue his character irom suspicion, and will 
at once deny the imputation, rather than rely on his legal rights, 
and refuse to answer the offensive interrogatory.* 

§ 1833. It has before been shown, while treating of evidence 
excluded from public policy,* that in certain other cases witnesses 
cannot be compelled, and in some they will not be allowed, to 
answer questions put to them; as, for instance, where they are 
interrogated with respect to privileged communications, secrets 
of state, and some other subjects. As these matters have been 
already discussed, it is unnecessary to make any further reference 
to them in the present chapter, excepting to state as a general 
rule of law, that a witness cannot object to answer any question, 
merely because it relates to private matters, or because it is 
immaterial, unless the answer can be withheld on some specific 
ground of privilege.* 

§ 1333. Before leaving the subject of cross-examination, it 
will be right to allude to the effect on the trial, which would be 
produced by the death or sickness of the witness between his 
examination in chief and his cross-examination. This subject 
was much canvassed in Ireland a few years back, in the case of 
B. V. Doolin,* where a witness for the Crown having been sud- 

2 Stark. R. 158, per Holroyd, J.; 32 How. St. Tr. 496, S. C.; Lloyd v. 
Paaaingliaiu, 16 Yea. 64, per Lord Eldon; Millman v. Tu<dcer, Fea. Add. 
Cas. 222, per Lord Ellenborough. 

' See per Bayley, J., in B. v. Watson, 2 Stark. B. 163 ; 32 How. St. 
Tr. 491, S. C.; By. & M. 384, 386, note. * FL Ev. 429. 

* 1 St. Ev. 197. * Ante, Fart ii Chap. xvi. 

* Tippina v. Coates, 6 Hare, 16. * 1 Jebb, C. C. 123. 
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denly taken ill on cross-examination, the question was, whether 
the conviction of the prisoner upon his testimony was legal. The 
twelve judges were almost equally divided in opinion, hut the 
majority held that the conviction was good; and they drew a 
somewhat questionable analogy between this case, whefe the 
testimony had been stopped by the act of God, and that of dying 
declarations, or of depositions before coroners where the' witness 
had died before the trial. 

§ 1334.‘ After a witness has been examined in chief, his creMt 
may he impeached, not only by means of cross-examination, but 
in various other modes. First, witnesses may be called to 
disprove such of the facts stated by him, whether in his direct or 
cross-examination, as are material to the issue ;* next, proof may 
be given under certain restrictions, as before pointed out,” of 
statements made by the witness inconsistent with his testimony 
at the trial; and thirdly, evidence may be adduced reflecting on 
his character for veracity. But hero the evidence must be 
confined to his general reputation, and will not be permitted as 
to particular facts ; for every man is supposed to be capable of 
supporting the one, but it is not likely that he should be pre¬ 
pared, without notice, to answer the other.” Besides, the mischief 
of raising collateral issues would itself be a sufiicient reason for 
the adoptioi^of this rule.* The.regular mode of examining into 
the character of the person in question, is to ask the witness 
whether he knows his general reputation among his neighbours, 
—what ■ that reputation is,—and whether, from such Icnowledge, 
he would believe him upon his oath.® The propriety of this last 


’ Gr. Ev., § 461, in part. 

^ As to wlmt are material, see ante, §§ 298, et seq. 1291, et seq. 

=* Ante, §§ 1282, 1300, 1301. ‘ 

” B. N. P. 296, 297; R. Rookwood, 13 How. St. Tr. 210, per Sir 
Thomas Trevor, Att.-Gen., argu.; R. v. Layer, 16 How. St. Tr. 286, per 
Pratt, C. J. See Carlos v. Brook, 10 Ves. 49; Penny v. Watts, 2 Be Gex 
& Sm. 601, 627, 628. 

® R. 17. Rookwood, 13 How. St. Tr. 211, per Lord Holt. 

® R. v. Watson, 32 How. St. Tr. 496, 496 ; R. v. De la Motte, 21 How. 
St Tr. 811, per Buller, J. ; Mawson v. Hartsink, 4 Esp. 103, 104, pier 
Lord Ellenborough ; The People v. Mather, 4 Wend. 267, 268 ; The State 
V. Boswell, 2 Dev. R, 209, 211; Anon., 1 Hill,,S. Car. k 268. 
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question, although sustained by no inconsiderable weight of 
authority both in England and in the United States,' has of late 
been questioned in the American Courts; and it seems that, in 
those courts at least, a witness will not now be permitted to state 
bis own opinion that another witnes^is not worthy of belief.* 

§ 1325. Whether the inquiry into the general character of a 
witness shall be restricted to his reputation for veracity, or may 
be made in general terms, involving his entire moral character and 
estimation in society, is a point not yet definitively settled. Still, 
when it is considered how intimate is the connexion between one 
crime and another, and moreover, how difficult it may he- to find 
a witness, who can, in strictness, testify as to the character of 
another for veracity, though that other may, in the language of 
Sir Charles Wetherell, have been notoriously “ guilty of crimes 
under every letter of the alphabet,”® and be consequently unde¬ 
serving of the slightest credit,—it certainly appears reasonable 

' Cases cited in last note. 

® Gass V. Stinson, 2 Sunm. 610, per Story J.; Kimmel®. Kimmol, 3 Serg. 

R. 336—338 ; Wike v. ligkfner, 11 Serg. <fe R. 198 ; Swift’s Ev. 143; 
Phillips V. Kingflold, 1 Appleton’s B. 375. In this last case the subject was 
ably examined by Shepley, J., who observed :—“The opinions of a witness 
are not legal testimony except in special cases; such, for example, as experts 
in some profession or art, those of the witnesses to a wUl, and in our practice, 
opinions on the value of property. In other cases, the Ihtness is not to 
substitute his opinion for that of the jury ; nor are they to rely on any such 
opinion instead of exercising their own judgment, taking into consideration 
the whole testimony. To permit the opinion of a witness, that another 
witness should not bo believed, to be received and acted on by a jury, is to 
allow the prejudices, passions, and feelings of that witness, to form, in part 
at least, the elements of their judgment. To authorise the question to be 
put, whether the witness would believe another witness on oath, although 
siutained by no inconsiderable weight of authority, is to depart from’sound 
principles and established rules of law respecting the kind of testimony to 
be admitted for the consideration of a jmyj and their dutjes in deciding 
upon it. It moreover would permit the introduction and indulgence in 
courts of justice of personal and party hostilities, and of every unworthy 
motive by which man can be actuated, to form the basis of an opinion to be 
expressed to a jury to influence their decision.” 1 Applet. B. 379. But, 
quoere, whether a witness to impeach reputation may not be asked, in cross- 
examination, if he would not believe the principal witness on oath. 

* B. V. Watson, 32 How. St. Tr. 468. 
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that the question as to reputation should be put in the most 
general form, the opposite party being at liberty to inquire 
whether, notwithstanding the bad character of the witness in 
other respects, he has not preserved his reputation for truth. 
Indeed, one or two Englis# authorities seem to sanctiofl this 
course;' and although a stricter rule is said to prevail in some 
of the United States, in others, as for instance, in North and 
South Corolina, and in Kentucky, the general range of inquiry 
which is here recommended, is distinctly allowed.* 

§ 1326.* It is not, however, enough that the impeaching witness 
should profess merely to state what he has heard “ others ” say; 

’ R. V, Rookwood, 13 How. St. Tr. 211; Carpenter v. Wall, 11 A. E, 
803 ; Lord Stafford’s case, 7 How. St. Tr. 1459, 1478 ; Sharp v. Scoging, 
Holt’s N. P. R. 641, per Gibbs, 0. J. 

' Anon., 1 Hill, 251, 268, 259 ; the State v. Boswell, 2 Dev. Law R 
209, 210; Home v. Scott, 3 A. K. Marsh. 261, 262. In this last case. 
Mills, J., makes the following observations : “ Every person, conversant 
with human nature, must bo sensible of the kindred nature of the vices to 
which it is' addicted. So true is this, thaV to ascertain the existence of one 
vice of a particular character, is frequently to prove the existence of more at 
the same time, in tlie same individual. Add to this, thatx)ersonB of infamous 
character may, and do frequently exist, who have formed no character as to 
their lack of truth; and society may have never had the opportunity of 
ascertaining, that they are false in their words or oaths. At the same time 
they may be s(^otoriously guilty of acting falsehood, in frauds, forgeries, 
and other crim^, as would leave no doubt of their being capable of speaking 
and swearing it, especially as they may frequently depose falsehood with 
greater security against detection, than practise those other vices. In such 
cases, and with such characters, ought the jury to be precluded from drawing 
inferences unfavourable to their truth as witnesses, by excluding their 
general turpitude 1 By the character of every individual, that is, by tho 
estimation in which ho is held in tho society or neighbourhood where he is 
conversant, his word and his oath is estimated. If that is free from unpuia* 
tion, his testimony weighs well. If it is sullied, in the same proportion his 
word will be doubted. We conceive it perfectly safe, and most conducive 
to the purposes’ of justice, to irust the jury with a full knowledge of the 
standing of a witness, into whose character an inquiry is made. It will not 
thence follow, that from minor vices they will draw the conclusion, in every 
instance, that his oath must be discredited, but only be put on their gtiord 
to scrutinise his statements more strictly ; while in cases of vile reputation 
in other respects, they would be warranted in disbelieving him, though he 
had never been called so often to the book os to fix upon him the reputation 
of a liar, when on oath.” ® Gr. Ev., § 461, in part. 
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for those others muy be but few. He must be able to state what is 
generally said of the person, by those among whom he dwells, or 
with whom he is chiefly conversant; for it is this only which con¬ 
stitutes his general reputation.’ And, in ordinary cases, the 
witness should himself come from the neighbourhood of the 
individual, whose character is in question; for if he be a stranger, 
sent thither by the adverse party to learn his character, he will 
not be allowed to testify as to the result of his inquiries.® 

§ 1337. Where the general reputation of a witness has been 
thus impeached, the party calling him may re-establish his credit, 
by cross-examining the witnesses, who have spoken against him, 
as to their means of knowledge and the grounds of their opinion,® 
or as to their hostile feelings towards the person whose testimony 
they have discredited/ or as to their own character and conduct, 
or by calling other witnesses, either to support the character of 
the first witness, or to attack in their turn the general reputation 
of the impeaching witnesses.® How far this plan of recrimination 
may be carried at common law, is not yet determined; though in 
courts of equity the practice is in conformity with the doggrel rule 
of the civil law. 

In testem testes, ot in hos, sod non datur ultra ; 

that is, a discrediting witness may himself be discredited by other 
witnesses, but no further witnesses can be calle^ to attack the 
characters of these last.” 

♦ 

§ 1338.^ After a witness has been cross-examined, the party 
who called him has a ri^ht to re-examine him, and to ask all 
questions which may be proper to draw fortli an explanation of 
the meaning of the expressions used by the witness on cross- 
examination, if they be in themselves doubtful; and also of the 

‘ Boynton v, Kellogg, 3 Mass. 192, per Parsons, C. J. ; Wike d. laghtner, 
11 Seig. «b R. 198—200 ; Kinunel v, Kimmel, 3 Seig. <fc R. 337, 338. 

® Mawson v. Hartsink, 4 Esp. 103, per Lord EUenborougli; Douglass v. 
Tousey, 2 Wend. 352. * Mawson v. Hartsink, 4 Esp. 103,104. 

* Long V. Lamkin, 9 Cush. 361, 365. * 2 1%. Ev. 432. 

* Lord Stafford’s trial, 7 How. St. Tr. 1484, 

* Gr. Ev., § 467, in great part. 
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motive, or provocation, which induced the witness to use those 
expressions; but he has no right to go further, and .to introduce 
matter new in itself, and not suited to the purpose of explaining 
either the expressions or the motives of the witness.* This 
point, after having been muck discussed in the Queen’s caSfe, was 
brought before the Court several years afterwards, when the 
learned judges held it to be settled law, that proof, on cross- 
examination, of a detached statement made by or to a witness at 
a former time, does not authorise proof by the party calling that 
witness of all that was said at the same time, but only of so much 
as can be in some way connected with the statement proved.* 
Therefore, where a witness had been cross-examined as to what 
the plaintiff had said in a particular conversation, it was held that 
he could not be re-examined as to other assertions, made by the 
plaintiff in the same conversation, that were not connected with 
the assertions to which the cross-examination related, although 
they were connected with the subject-matter of the suit.* But if a 
witness admits on cross-examination, that he has formerly made 
statements inconsistent with his present testimony, or if that fact 
be proved by independent evidence, the witness may be asked, 
on re-examination, to explain his motives for making such incon¬ 
sistent statements.'* 

§ 1329.* If the counsel chooses to cross-examine the witness 
to facts whicft were 'not admissible in evidence, the other party 
has a right to re-examine him as to the evidence so given. Thus, 
where issue was joined upon a plea of prescription to a declara¬ 
tion for trespass in G., and the plaintiff’s witnesses were asked, 

* Such was the opinion of seven out of eight judges in the Queen’s 
case, as delivered by Lord Tenterden, 2 B. & B. 297 j R. v. St. George, 9 
C. in P. 488, per Parke, B. 

* Prince v. Samo, 7 A. ifc E. 627 ; 3 Nev. & P. 139, S. 0. ; recognised 
in Sturge v. Buchanan, 10 A. (k'E. 605. 

* Prince v. Bamo, 7 A. & E. 627. In this case the opinion of Lord 
Tenterden, in the Queen’s case, 2 B. (k B. 298, that evidence of the whole 
conversation, if connected, with the suit, was admissible, though it related 
to matters not touriied in the cross-examination, was considered and 
overruled. 

* R. V. Woods, 1 Crawf. & Dix, Oir, R., 439, per Burton, J. 

* Gr. Ev.^ 468, almost verbatim. 
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in cross-examination, questions respecting the user in other 
places than G., which they proved; it was held that the plaintiff, 
in re-examination, might show an interruption in the user in such 
other places.’ But an adverse witness will not be permitted to 
obtrude such irrelevant matter in> answer to a question not 
relating to it; and if he should do so, the party cross-examining 
may apply to have the answer struck out of the judge’s notes, 
after which the witness cannot be re-examined on the subject.* 
If, however, the cross-examining counsel omit to take tliis course, 
the re-examination will be allowed.* 

§ 1330.* Where evidence of contradictory statements, or of 
other improper conduct on the part of a witness, has been either 
elicited from him on cross-examination, or obtained from other 
witnesses, with the view of impeaching his veracity,—his general 
character for truth being thus, in some sort, put in issue, —it has 
been deemed reasonable to admit general evidence, that he is a 
man of strict integrity and scrupulous regard for truth.* But 
evidence that he has on other occasions made statements, similar 
to what he has testified in the cause, is not admissible,* unless 
he be charged with a design to misrepresent, in consequence 
of his relation to the party, or to the cause; in which case 
it may be proper to show, that he has made a similar state¬ 
ment before that relation existed.* So, if the character of a 
deceased attesting witness to a deed or will be imj^eached on the 
ground of fraud, evidence of his general good character is 
admissible.” But mere contradiction among witnesses examined 

* Blowett fl. Tregonning, 3 A. & E. 654 ; 6 N. ib M. 308, S. C. 

* Id., 3 A. & E. 664, 566, 681, 684. ® Id. 

* Gr. Ev.,*-§ 469, almost verbatim. 

* B. V, Clarke, 2 Stark. B. 241; Aiiuealey v. Auglesea, 17 How. St. Hr, 
1348. 

® B. N. P. 294 ; B. v. Parker, 3 Doug. 242, 244, per Buller, J. ; Anon., 
per Byre, 0. J., cited 2 Ph. Ev. 446 ; Berkeley Peerage, per Lord Bedes- 
dale, cited id. These cases overrule Lutterell v. Beyuell, 1 Mod. 283. 

^ 2 Ph. Ev. 446 ; 2 Poth. on Obi. by Evans, 261. 

® Doe V. Stephenson, 3 Esp. 284; 4 Esp. 50, S. C., cited and approved 
by Lord EllenWough in The Bishop of Durham v. Beaumont, 1 Camp. 
207—210, and in Provis v, Beed, 6 Bing. 436; 3 M. & P. 4, S. C. ; Doo 
V. Wood, cited by Burrough, J., 6 Bing. 439. 
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in comi supplies no ground for admitting general evidence as to 
their character;' though if fraud, or other improper conduct, be 
imputed to any of them, such evidence will then he received.* 

§ 1331. The judge has always a discretionary power, with which 
the Court above is very unwilling to interfere,® of witnesses 

at any stage of the trial, and of putting such legal questions to 
them as the exigencies of justice require."* He wiU seldom, how¬ 
ever, except under special circumstances, permit a plaintiff, after 
his case is closed, to recall a witness to prove a material fact;" 
though the application will in general be entertained, if made 
before the closing of the plaintiff*s case.* So, if it be discovered, 
after a witness has been cross-examined, that his testimony at the 
trial relative to the subject-matter of the cause differs from some 
other statements formerly made by him, tlie Court will allow him to 
be recalled if still within reach, and to be further cross-examined, 
in order to lay a foundation for impeaching his credit by producing 
witnesses to contradict him.* If, however, the witness cannot be 
found, the proof of the^ther statements must be rejected.* If 
a question has been omitted in the examination in chief, and 
cannot, in strictness, be asked on re-examination as not arising 
out of tlie cross-examination, it is usual for the counsel to request 
the judge to make the inquiry; and such a request is generally 
granted.* 


^ Bishop of Dnrham v. Beaumont, 1 Camp. 207. 

® Annesley v, Anglesea, 17 How. St. Tr. 1348. 

* Middleton v. Bamed, 4 Ex. R. 243, per Parke, B. 

* R. V. Watson, 6 C. & P. 663. The same law prevails in Scotland, for 
the Act of 16 & 16 Yict,, c. 27, § 4, expressly enacts, that “it shall be 
competent to the presiding judge or other person before whom any trial or 
proof shall proceed, on the motion of either party, to permit any witness 
who shall have been examined in the course of such trial or proof to be 
recalled.” 

Murray «, Sheriffs of Dublin, 1 Arm. Mac. & Og. 130, per Brady, 
C. B.; Johnston v. Clinton, id. 123, per id.; Kelly v. Smith, id. 160, per 
Crampton, J.; Bell v. Stewart, id. 401, per Brady, C. B. 

‘ White V. Smith, 1 Arm. Mac. & Og. 171, per Brady, C. B.; Oasson t». 
O’Brien, id. 263, per Pennefather, C. J. 

^ The Queen’s case, 2 B. & B. 312, 313. » Id. 

» 2 Ph. Ev. 408. 
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§ 1332. In former times, when the evidence of witnesses called 
on opposite sides was directly conflicting, the Court would often 
direct that the witnesses should be confronted; and on one 
remarkable occasion, no less tlian four witnesses were for this 
purpose placed together in the box.' This practice, which still 
prevails largely in the County Courts, and is there often productive 
of highly useful results, has, for some unexplained reason, grown 
into comparative disuse at Nisi Prius. This is to be regretted; 
for the practice certainly affords an excellent opportunity of con* 
trusting the demeanour of the opposing witnesses, and of thus 
testing the credit due to each; while it also furnishes the means 
of explaining away an apparent contradiction, or of rectifying a 
mistake, where both witnesses have intended to state nothing but 
the truth.* 

* Annesley v. Anglesea, 17 How. St. Tr. 13d0. 

* Mr. Justice Coweii, in bis note to Pli. Ev. voL ii p. 774, illustrates the 
Utility of this practice by a case, “ in whicli a highly respectable witness, 
sought to be impeached through an out-of-door conversation, by another 
witness, who seemed very willing to bring him into a contradiction, upon 
both being placed upon the stand, furnished such a distinction to the latter 
as corrected his memory, and led him in half a minute to acknowledge that 
he was wrong. The difference lay only in one word. The first witness had 
now sworn tirat he did not rely on a certain firm as beipg in good credit. 
It truned out that, in his former conversation, he spoke of a partnership, 
from which one name was soon afterwards withdrawn, leaving him now to 
speak of the latter firm thus weakened by the withdrawal. In regard to the 
credit of the first firm, he had, in truth, been Ally informed by letters. 
With respect to the last, he had no information. The sound in the title 
of the two firms was so nearly alike, that the ear would easily confound 
them; and had it not been for the colloquium thus brought on, an apparent 
contradiction would, doubtless, have been kept on foot, for various purposes, 
through a long trial It involved an inquiry into a credit, which had been 
given to another on the fraudulent representations of the defendant.” 
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CHAPTER IV. 

PUBLIC DOCUMENTS. 

§ 1333.' Writings are divisible into two classes, Public and 
Private. The former consists of tlie acts of public functionaries, 
in the Executive, Legislative, and Judicial Departments of 
Government; including, under this general head, tlie trans¬ 
actions which official persons are required to enter in books or 
registers, in the course of their public duties, and wliich occur 
within the circle of their own personal knowledge and observation. 
To the same class may be referred foreign acts of State, and the 
judgments of foreign courts. In the present chapter it is pro¬ 
posed to treat of all such public documents ; and the inquiry will 
be directed, to the means of obtaining an inspection or 
COPY of them; secondly, to tlie method of proving them; and 
thirdly, to tlieir adshssibility and effect. 

§ 1334. In former times it seems to have been considered 
necessary to obtain the sanction of the Attorney-General, in order 
to entitle any private person to inspect, or take copies of, the 
general records of the^realm.’^ At the commencement, however, of 
the present feign a better system was established, and most of 
these invaluable documents were placed under the charge and 
superintendence of the Master of the BoUs. The statute* by 
which this alteration was effected, contains no section directly 
entitling the public to inspect these documents, or declaring 
whether they have any, or what remedy, in the event of their 
being refused access to them; but it states in the preamble, that 
*4t is expedient to establish one record office and a better 
custody, and to allow the free use of any public records, as far as 
stands with their safety and integrity, and with the public policy 

* Qr. Ev., § 470, in great part. 

’ Legatt V. Tollervey, 14 East, 306, per Lord Ellenborough; Doe v. Date, 
Q. B. 619, per Williams, J. ® 1 <fc 2 Viet., c. 94. 
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of the realm.” It then empowers the Master of the Bolls to 
make roles “for the admission of such persons as ought to be 
admitted to the use of such records,” and “ to fix the amount of 
fees, if any,” to be paid for such use;' and it proceeds to authorise 
either his Honour, or the Deputy-Keeper of the records, to 
allow copies to be made of any of the documents “ at the request 
and cost of any person desirous of procuring the same.”* In 
exercise of the powers thus vested in him, the late Lord Langdale 
directed,* that all the public record offices should be open daily 
from ten till four, excepting on Sundays and a few holydays,*—^he 
prescribed a very moderate scale of fees,* which are not chargeable 

‘ 1 «fe 2Vict., c. 94, § 9. * § 12. ■ 

^ In 11 Beav. xxii. et seq., the rules are set out at length. 

* 2nd Rep. of Deputy-Keeper of Public Rec. i. Append, p. 14. The 
holydays are 24th May, her Majesty’s birthday ; 28th Juno, her Majesty’s 
coronation ; Good Friday and Saturday following; Easter Monday and 
Tuesday ; Whit-Monday and Tuesday ; Christmas-day to jN’ew-Year’s-day, 
inclusive ; and such days as may be appointed for public fasts or thanks¬ 
givings. Another rule allows a party, upon the inspection of a record, to 
take notes, extracts, or copies therefrom, in pencil, as he may think fit. 

® Id., p. 15. The table of fees is as follows ;— £ a. d. 

' For a general search in all the calendiurs or indexes of each 

office.010 

For inspection of records, the foe to cover all the use which 
may be made of the record for the current week ;— 

Each separate roll of Chancery, or other roll of consecutive 
. enrolments, excepting the specification rolls at the Rolls 
Chapel . . . . . . . . .010 

The rolls, files, or bundles of proceedings of Courts of Com¬ 
mon Law, each year, i e., the records of the four terms 

to be covered by the fee.0 10 

Rolls of ministers’ and receivers’ accounts, court rolls, sur¬ 
veys, extents, terriers, deeds, and miscellaneous docu¬ 
ments, classed topographically imder one head, whether 
of parish, town, vill, manor, lordship, borough, city, 
deanery, archdeaconry, or diocese, each set or series .060 
Single recotds of the last-mentioned descrifitiou .. .010 

Specifications at the Rolls Chapel, each, and which is to in- 

clilde the fee for search.0 1 0 

Post-mortem inquisitions, and other inquisitions upon the 
file, returns to commissions, pedes, diirographs, and con* 
ooMs of fines .. < . • « . > .010 

General inspection of the last-mentioned documents as to 
any family or place.0 5 0 
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at all to “ literary inquirers," ‘—and he instructed the assistant- 
keepers to give to <dl applicants every information and assistance 
in their power, not merely from the calendars and indexes, but 
also from their own knowledge of records.* 

§ 1335. Indeed, his Honour tookfrom the first a truly enlightened 
view of the privileges of the public as connected with these docu¬ 
ments ; and, in a letter which he wrote to the Premier shortly 
after the passing of the Act, he thus expressed his sentiments:— 
“The Eecords have justly been called the Muniments of the 

Rolls of Paxiiament, or other parliamentary proceedings, £ «. d. 

each Parliament ..0 10 

Proceedings in Courts of Equity, each suit . . .010 

Every bound book, portfolio, or volume, without reference 
to the nature or number of the documents which it may 

contain . . . ..010 

All other documents not before enumerated, each . ,.010 

[If the number bond fide requu-ed for prosecuting any 
search relating to any family, place, or single ob¬ 
ject of inquiry, shall exceed five, then it shall bo 
in the discretion of the assistant-keeper to remit 
the fees for aU above that number.*] 

For copies of records ;— 

Under three folios of 90 words.0 16 

Above three folios, per folio.0 0 6 

[The fee for inspection of a record to bo deducted, 
if a copy be taken from the record produced.] 

For examination and authentication :— 

Under thfee folios, if required.0 16 

Above three folios, per folio, if required . . ..006 

For enrolment of any specification, per folio . . .006 

For annexing drawings or maps to any enrolment, or speci¬ 
fication ..010 

For attendance at the bar of the House of Lords, or else¬ 
where, for the purpose of producing records, including 
the production thereof, or for giving evidence upon the 
records, per diem ... . . . . .220 

Attending the Master of the Rolls upon a vacation ..050 

* Letter of Lords of the Treasury, dated 17th Nov., 1861. 

‘ 2nd Rep. of Deputy-Keeper of Public Rec. i.. Append., p. 15. 

* This direction always receives the most liberal construction, particu¬ 
larly with respect to those cases in which the search is attended with 
difficulty. 
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Kingdom and the People's Evidences ; and they ought to he kept 
and managed under such arrangements, as may afford to tiie public 
the greatest facility of using them that is consistent with their 
safety. The public ought to have access to them for the purpose 
of easily obtaining information upon the subjects to which the 
records relate, and ought to be enabled easily to obtain authentic 
copies of all documents, which can be adduced as evidence in the 
establishment or defence of rights, which are at issue in the 
course of judicial or Parliamentary proceedings.”' 

§ 1336. Although, at the present day, the question whether 
the pvMic have a strict legal right to inspect these records is 
not likely to be mooted, it would be diflScult to establish the 
right, except as to such of the documents as are the records of 
the superior courts of law or equity; and even with respect to 
these, it may be doubtful whether the Queen’s Bench would 
interfere by mandamus, unless the applicant was prepared to 
show that he was interested in the document which he sought to 
inspect.* Indeed, it may be laid down with tolerable safety, as a 
rule applicable alike to the general records of the realm and to 
all other writings of a public nature, that, if the disclosiure of 
their contents would, in the opinion of the Court, or of the chief 
executive magistrate, or of the head of the department under 
whose control they may be kept, be injurious to the public interests^ 
an inspection would not be granted.* 

§ 1337. As one of the principal objects contemplated by the 
Legislature in passing the Act of 1 & 2 Viet., c. 94, was the 
establishment of a general Record Office, in lieu of the many 
repositories which previously existed, a new Ifuilding has recently 
been erected on the Bolls’ Estate in Fetter-lane, which is 
applied to that desirably purpose. This building, however, in its 
present state is not sufficiently large to contain the whole of the 
papers; and although all the records, which were formerly 

* Dated 7th Jan. 1839, and cited 1st Rep. of Deputy-Keeper of Pub. 
Rec. App. 67. 

^ SeeR. V. Staffordshire Js., 6 A. & E. 99, 100, per Lord Denman. 

Ante, §§ 860, 866. 
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deposited iu the Tower of London, and many of those which used 
to be kept in the Rolls House and Chapel, have been removed 
thither, a vast number of documents are still lodged in the Stone 
Tower annexed to Westminster Hall, in the Chapter House at 
Westminster, and in the Carlton Ride. 

§ 1338, Among the records now under the custody of the 
Master of the Rolls, may be enumerated the following:—^AU the 
records of the superior courts of common law or equity, which 
are more than ticenty years old; the records, muniments, and 
writings of the MarshaJsea, Palace, and Peveril Courts recently 
abolished;' the records late in the custody of the Queen’s 
Remembrancer, including those of the abolished offices of tlio 
Pipe, the Lord Treasurer’s Remembrancer, the foreign Apposer, 
the Clerk of the Estreats, tlie Surveyor of Green Wax, and the 
Clerk of the Nichils; the records of the Augmentation Office, the 
King’s Silver Office, the Alienation Office, and the Chirographer’s 
Office; records of the Admiralty Courts; the log-books of the 
navy; various branches of the correspondence and documents of 
the Admiralty and Navy Boards; the charity commission papers; 
various records of forfeited estates; the French claim commis¬ 
sion papers; duplicates of land and assessed taxes; population 
returns; some records relating to the land revenue;* many of 
the equity records of the Welch courts; the fines and recoveries, 
and other records of the Chester circuit; the records of the Court 
of Wards and Liveries; some of the proceedings in the Star 
Chamber and the Court of Chivalry; the Pell' records; the 
I’ecords of first fruits and tenths; Domesday Book; Parliament 
rolls; statute rolls; patent rolls; close rolls ; some of the surveys 
of lands which formerly belonged to the Crown; lieger-books 
and chartularies of the dissolved monasteries, priories, &c.; 
and some very valuable Treasury papers.* The legal reader will 

' 12 <!; 13 Viet., c. 101, §§14,16. * As to the remainder, see post, §1339. 

* This fist is compiled from the annual reports of the Deputy-Keeper of 
the public records, and, although not offered as anything like a complete list, 
it is believed to be accurate so far as it goes. Those who wish for fuller 
information on the subject are referred to ** the Handbook to the Public 
Records,” which was published by the late Mr. F. S. Thomas, in 1853, 
and was printed by Messrs. Eyre and Spottiswoode. Besides the documents 
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observe that very many of the documents here alluded to are not 
strictly records; but this circumstance is rendered immaterial by 
the Act of 1 & 3 Viet., c. 94, which provides that the word 
“records” in that Act shall be taken to mean all rolls, records, 
writs, books, proceedings, decrees, bills, warrants, accounts, 
papers, and documents whatsoever of a public nature, belonging 
to her Majesty, or, on the 14th of August, 1838, deposited in any 
of the offices or places of custody in the Act mentioned.* 

§ 1339. In addition to the records, which are now placed under 
the control of the Master of the Rolls, there are many other 
documents of a public character, the custody of which belongs to 
particular courts and, offices. Among these may be enumerated 
the records of the Duchy of Lancaster, which are at present 
deposited in Lancaster-place, adjoining Waterloo-bridge; the 
records of the Herald's College,® most of which will be found 
either in the College itself at St. Rennet’s Hill, St. Paul’s, or in 
the Harleian Library; the records of the State Paper Office, the 
repository for which is in Duke-street, St. James'-park; most of 
the land revenue records, which parties interested may inspect at 
the “ Office of land revenue records and inrolments ” in Spring 
Gardensthe records of baptisms, marriages, and burials in 
India,^ which are deposited at the East India House; and the 

enumerated above, there are, at the Record Office, a vast quantity of curious 
miscollaneous manuscripts, minute books, indices, calendars, &c., which 
were either collected by the late record commissioners, or by persons 
employed in the Record Office, together with many important transcripts 
from the royal or public archives of France, Normandy, Belgium, Saxony, 
Prussia, Bavaria, Hamburgh, Portugal, Switzerland, and Italy. But all 
these are merely deposited for convenience with the Master of the Rolls, 
and are not in official custody under the Act. « 

' See §§ 20, and 1 2. 

‘ As to these, see Hubb,. Ev. of Sue. 538—666. 

^ See 2 Will. 4, o. 1, §§ 16, 20, 22. Some of these records are at the 
Carlton Ride, ante, § 1338. The audited accounts of the Commissioners of 
Woods and Forests are now deposited as of record in the Land Revenue 
Office, 7 & 8 Viet., c. 89. 

* In Bengal, from 1713 to 1837; at Madras, from 1698 to 1834 ; in 
Bombay, from 1709 to 1837; and at St. Helena, from 1767 to 1836. 
See p. 13 of Rep. of Comma., appointed to make inquiries respecting non- 
parochial registers, published 1838. 
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re^sters of births, baptisms, marriages, and burials of British 
subjects beyond seas, which have been transmitted from different 
British embassies and factories on the continent of Europe and 
elsewhere, and which are now placed in the registry of the CoW' 
sistory Court of London.' 

§ 1339a. The Act which has established the Now Court of 
Probate contains several important provisions with respect to the 
custody and inspection of original wills, and the inspection of the 
calendars of the grants of probate and administration. In the first 
place, all persons who heretofore either had- jurisdiction to grant 
probate or administration, or had the custody of the papers of any 
Court of Probdte, are directed, upon receiving a requisition under 
the seal of the New Court firom a registrar, to transmit to the place 
specified in such requisition, “ all records, wills, grants, probates, 
letters of administration, administration bonds, notes of adminis* 
tration, court books, calendars, deeds, processes, acts, proceedings, 
writs, documents, and every other instrument relating exclusively 
or principally to matters or causes testamentary, to be deposited 
and arranged in the registry of each district or in the principal 
registry, as the case may require, so as to be easy of reference, 


* “ Tliese registers were first received in the registry of the Consistorial 
Court of London, in 181G, and may bo divided into three classes ;—1. Cer¬ 
tificates of baptisms and marrmges, bearing the signatures of the parties and 
witnesses, (which, with very few exceptions, is the case) and authenticated 
by the British envoy or minister, as having been performed in his house, and 
which have from time to time been sent through the Foreign Office to the 
registry of the Bishop of London. In this class may be included the regis¬ 
ters from Oporto from J706 to 1802, and the registers from the Cape of 
Good Hope, Gibraltar, and Geneva. Those are original books, in which 
the entries are signed by the parties, and authenticated by the chaplains. 
2. Transcripts from original registers, certified by the ministers of the 
different places, in the same manner as the transcripts under the Act of 
52 Geo. 3, c. 146, for the regulation of transcripts deposited with the 
registrars of the several dioceses. A book of transcripts also from the 
register kept at the British embassy in Paris, from 1816 to 1833, and con¬ 
tinued to the present time ; and a transcript of the registers of St. Peters- 
burgh from 1706 to the present time. 3. A book of registers, transmitted 
from Cronstadt, which appear to have been transcribed, but they are not 
certified as such.”—^p, 11 of Bep. of Comms., cited in last note. 
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under the control and direction of the Court.” ‘ The statute next 
enacts, that “ there shall be one place of deposit under the control 
of the Court of Probate,”—which place for the present is fixed 
by order of council at No. 6, Great Knight Bider-street, Doctors’ 
Commons,*—“in which all the original wills brought into the 
court, or of which probate or administration with the will annexed 
is granted under this Act in the principal registry thereof, and 
copies of all wills the originals whereof are to be preserved in the 
district registries, and such other documents as the Court may 
direct, shall be deposvied and preserved, and may be inspected 
under the control of the Court and subject to the rules and orders 
under this Act.”® Lastly, the judge of the court is directed to 
cause calendars of the grants of probate and administration to be 
made and printed from time to time, and copies of these calendars 
are to be deposited in the district registries, the office of her 
Majesty’s Prerogative in Dublin, the office of the commissary of 
the county of Midlothian in Edinburgh, and such other offices as 
the Court may order, “ and may be inspected by any person on 
payment of a fee oi one shilling for each search, without reference 
to the number of calendars inspected.” ^ 

§ 1.340.' With respect to the records of the Queen's Courts, it 
has been admitted, from a very early period, that the inspection 
and exemplification of these documents arc the common right of 
the public; and this right was extended by an ancient ordinance 
or statute* to cases where the subject was concerned against 

' 20 & 21 Viet., c. 77, § 89 ; 20 & 21 Viet., c. 79, § 96, Ir. 

‘ See Gazette of 4th Dec., 1857. 

® 20 & 21 Viet., c. 77, § 66 ; 20 & 21 Viet., c. 79, § 71, Ir. 

* 20 <b 21. Viet., c. 77, §§ 67, 68. See also 20 & 21 Viet., c. 79, 
§§ 72, 73, Ir. * Gr. Ev., § 470, in part as to first five lines. 

‘ 46 Edw. 3, whieh is in these words :—Item prio la commune qa 
come recoides et qeconqe chose en la Court lo Jloi de roson devoient demurer 
illoeqes pur perpetud evidence de touz parties a ycely et de touz ceux a 
queux en nul manere ils atteignent quant mestier lour fuist, et ja de novel 
refusent en la Court nostre dit Seignur do aerehe ou exemplification f^re dea 
nulles riens qe purra chior on evidence encontre le Boi ou desavantage de ly, 
qo pleire ordeiner per estatut qe serclie et exemplification soient faitz as touz 
gentz de qeconqe recorde qe les touche en ascun manere auxibien de ce qe ehiet 
encontre le Eoi come autres gentz. B. Lc Roi le voeV* This enactment is 
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the Crown, The*statute in question, however, and the common 

law on which it is partly founded, simply relate to such records 

as are required by the subject for the purpose of being given 

in evidence; and, consequently, they do not entitle a prisoner, 

who is charged either with high treason or felony, to a copy 

of the indictment or of any of the proceedings against him.* 

In most cases of treason, indeed, the accused must now be 

supplied, ten clear days before his trial, with a copy of the 

indictment, but this privilege is allowed him in consequence 

of statutes having been passed for tliat purpose in the reigns of 

King William III.’ and Queen Anne.’ Still, in ordinary cases 

of felony, including that class of treasons which consists in 

Compassing the death or personal injury of the Sovereign," the 

accused is not, even at the present day, entitled to a copy of the 

♦ 

indictment; but all that ho can claim as of right is, to have it 
read slowly to him in open court.* This rule, which is the very 
essence of injustice,* fortunately does not extend to misde- 


uot printed in its order in tlio statute book, i)orliaps, because it was not 
miule till after tbe dismission of the Knights of the Shire. It is, however, 
cited as an Act by Lord Coke, 3 Kep., p. iv., and was so considered by the 
Court on the trials of Algernon Sydney and Lord Preston. See 9 How. St. 
Tr. p. 837, and 12 id. 058—663. It is now printed in the Appendix to 
9th Vol. of the Stat. at large, p. 45, quarto cd. 

‘ R. V. Ld. Preston, 12 How. St. Tr. 658—663; Foster Cr. Law, 228, 
229. * ® 7 Will. 3, c. 3, § 1. 

^ 7 Anne, c. 21, §.11, which onactK, that copies of all indictments for 
high treason ayd misprision of treason, “shall be delivered to the party 
indicted ten days before the trial, and in presence of two or more credible 
witnesses.” This enactment is extended to Ireland by the Act of 17 <fc 18 
Viet., c. 26. See also 5 Ceo, 3, c. 21, § 1, Ir. 

^ See 39 ifc 40 Geo. 3, c. 93; 1 & 2 Geo. 4, c. 24, § 2, Ir.; 6 «fe 6 Viet., 
c. 51, § 1. See also ante, § 875. 

* R. V. Parry, 7 C. <b P. 838, per Holland, B. ; R. v. Vandorcomb, 2 
Lea. C. 0. 711, 712; R. v. Cruise, Ir. Cir. R. 674, per Torrens, J. 
Iliough this seems to be the present law in Ireland, it is a curious fact, that 
in 1641, the Irish judges unanimously resolved, that they had no power by 
law to refuse to give to the accused a copy of the indictment; and the Irish 
House of Commons in the same year declared, that judges ought not to 
deny copies of indictments to parties indicted. See an able note on this 
subject in 1 Ir. Cir. R. 376—378. See also Bothe’s case. Sir Edw. 
Moore’s Rep. 066. 

® Mr. Chitty observes on this subject, “ It is a remarkable circumstance 
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meanora; the common law, with an inconsistency which admits 
of no sensible explanation, having vouchsafed to parties liable to 
fine and imprisonment a privilege, which it refuses to persons on 
trial for their lives.’ With respect to the depositions upon which 
'a .prisoner has been committed or held to bail, preparatory to his 
being tried for some indictable crime,” he is now entitled by 
statute, not only to inspect them at the trial without fee,® but also 
to obtain copies of them on pa3anent of a small sum, whatever be 
the nature of the offence imputed.'* 

that the English law should allow so much nicoty to prevail with respect to 
formal defects in the indictment, and yet afford the defendant so little 
opportunity of discovering them.” 1. Chit, Grim. Law, 403. The flagriint 
absurdity of the one rule caused the as flagrant injustice of the other. 

* Lady Fulwood’s case, Cro. Car^ 483 ; 1 Chit. Crim. Law, 404. The 
Act of 00 Geo. 3 «fc 1 Geo. 4, c. 4, § 8, enacts, apparently, pro ’’maiori cautdd, 
that in all cases of prosecutions for misdemeanors, instituted by the Attor¬ 
ney or Solicitor-General, in the Courts [of King’s Bench at Westminster or 
Dublin, or at any session of the peace, session of oyer and terminer, great 
session or session of gaol delivery in England or Ireland], the Court shall, if 
required, make order that a copy of the information or indictment shall bo 
delivered after appearance to the party prosecuted, or his clerk in court or 
attorney, upon application made for the same, free from all expense to the 
party so applying ; provided that such party, or his clerk in court or 
.attorney, shall not have previously received a copy thereof.” See also 7 «k 8 
Geo. 4, c. 63, § 42. 

' A person who has bee^ committed for want of sureties to keep the 
peace cannot demand a copy of the examinations on which tho commitment 
proceeded ; Ex parto Humphrys, 19 L. J., M. 0., 189 ; 1 L. M. (k P. 323, 
S. C. nom, R e. Herefordshire, Js. 

^ G & 7 Will. 4, c. 114, § 4, enacts, that all persons under trial shall 
be entitled, at the time of their trial, to inspect without fee or reward, all 
depositions (or copies thereof) which have been taken against thorn, and 
returned into tho court before which such trial shall be had.” 

'* 11 (k 12 Viet., c. 42, § 27, enacts, that “at any time after tho exami¬ 
nations aforesaid shall have been completed, and before the first day of the 
assizes or sessions, or other,first sitting of the Court, at which any person 
so committed to prison or admitted to bail as aforesaid is to be tried, such 
person may require and be entitled to have of and from tho officer or person 
having the custody of the same, copies of the depositions on which he shall 
have been committed or bailed, on payment of a reasonable sum for the 
same, not exceeding at the rate of three halfpence for each folio of ninety 
words.” For the former law, see 6 & 7 Will. 4, c. 114, § 3, which although 
repealed as to depositions taken before justices by § 34 of 11 & 12 Viet., 
c. 42, seems still to bo in force with respect to coroners. B. v. White, 

4 H 2 
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§ 1341. It has been doubted whether a person tried for felony 
and acquitted is entitled to a copy of ike record of his acquittal, 
for the purpose of giving it in evidence in an action for malicious 
prosecution.^ This doubt has arisen in consequence of an order 
made by five judges in tlie reign of Charles II., for the regulation 
of the Sessions at the Old Bailey; and which directs, that “ no 
copies of any indictment for felony be given without special order 
upon motion made in open court, at the general gaol delivery 
upon motion;* for the late fi’equency of actions against pro¬ 
secutors, which cannot be without copies of the indictments, 
deterreth people from prosecuting for the King upon just occa¬ 
sions.”* Now, it is certainly difficult, if not impossible, to 
establish the legality of this order; for not only does it appear 
to be directly at variance with the Act of 40 Edward III.,^ but it 
seems also ' to be wholly inconsistent with the provisions of 
Magna Charta, “ nulli negabimus vel diffcremus justitiam.” 
Accordingly, in the case of a prosecution for robbery, evidently 
vexatious, where the prisoner, after his acquittal, applied to Chief 
Justice Willes for a copy of the indictment, his lordship refused 
to make an order on the subject, on the ground that none was 
necessary; declaring, that, by the laws of this realm, every 
prisoner, upon his acquittal, had an undoubted right and title 


5 Cox, C. C. 662, per Platt, B. The Irish law is regulated by § 14 of 
14 & 16 Viet., c. 93, which enacts, that “ at any time after the examina¬ 
tions in any proceedings for an indictable offence shall have been completed, 
and on or before the first day of the assizes or sessions or other first sitting 
of the Court at which any person committed to gaol or admitted to bail is 
to be tried, such person may require and shall be entitled to receive from tho 
officer or person having the'custody of the same, copies of tho depositions on 
which ho shall have been committed or bailed, (or copies of depositions taken 
at any inquest in case of murder or manslaughter,) on payment of a reason¬ 
able sum for the same, not exceeding a sum at the rate of three halfpence for 
each folio of ninety words.” 

' Browne v. Cumming, 10 B. & 0. 70. See B. v. Dunne, Ir. Cir. E., 
407, where a prisoner having been convicted, the Court refused to allow him 
a copy of the depositions of a crown witness, for the purpose of assigning 
perjury upon them. 2 Sic. 

<th lies., cited in Kelyng, 3. The five judges were Hydo, C. J., 
Orlando Bridgman, C. J., Twisdon, Tyril, and Kelyng, Js. 

' Ante, p. 1201, n. C. 
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to a copy of the record of such acquittal, for any use he might 
think fit to make of it; and that, after a demand of it had been 
made, the proper officer might be punished for refusing to make 
it out.’ 

§ 1342. This statement of the law would seem to be substan¬ 
tially correct, and if so, the order of the judges, confirmed though 
it be by a decision of Lord Holt,* is illegal; but, be this as it may, 
thus much may be safely affirmed; first, that the order does not 
extend to misdemeanors, but that in such cases the prisoner has 
an absolute right to a copy of the indictment on which he has 
bee^ either acquitted or convicted ;* secondly, that even in cases 
of felony, where the party acquitted brings an action for mali¬ 
cious prosecution, the judge at Nisi Prius is bound to receive in 
evidence a true copy of the indictment, though proved to have 
been obtained without an order;* and lastly, that, for the purpose 
of pleading either autrefois acquit, or autrefois convict, the 
prisoner is entitled to have a copy of the former record, whatever 
be the nature of the accusation ; and if the Court where he was 
first tried refuses to grant him one, the Queen’s Bench will 
enforce his right by mandamus.* 

§ 1343.* It is highly questionable whether the records of inferior 
tribunals are open to the inspection of all persons without dis¬ 
tinction ; * but it is clear that every one has a right to inspect and 
take copies of the parts of the proceedings in which he is indn- 
vidmlly interested. The party, therefore, who wishes to examine 
any particular record of one of those courts, should first apply 


’ B. V. Brangan, 1 Lea, C. 0. 27. See also Doc v. Date, 3 Q. B. 619, 
per Williams, J. 

‘ Groenvelt v. Burrell, 1 Lord Raym. 253 ; CartL 421, S. C. 

* Morrison v. Kelly, 1 W. Bl. 386, per Lord<iMansfield; Evans v. Phillips, 
2 SeL N. P. 1072, per Adams, B. 

* Legatt V. ToUervey, 14 East, 302 ; Jordon v. Lewis, id. 306, n.; 2 
Str. 1122, S. 0. 

* B. V. Middlesex Js., in re Bowman, 5 B. & Ad. 1113. 

* Gr. Ev., § 473, in some part 

' B. V. Chester, 1 Chit. B. 297, 299, per Abbott, C, J., questioning 
Herbert v. Ashbumer, 1 Wils. 297. 
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to that court, showing that he has some interest in the document 
in question, and that he requires it for a proper purpose.* If his 
application be refused, the Court of Chancery or the Queen’s 
Bench, upon affidavit of the fact, may send, by a writ of certiorari, 
either for the record itself or an exemplification; or the latter 
court will, by mandamus, obtain for the applicant the inspection 
or copy required. Thus, where a person, after having been 
convicted by a magistrate under the game laws, had an action 
brought against him for the same offence, tlie Court of Queen’s 
Bench held that he was entitled to a copy of the conviction; and 
the magistrate having refused to give him one, they granted a 
writ of certiorari, for the mere purpose of procuring a copy, ^nd 
of thus enabling the defendant to defeat the action.* So, where 
a party, who had been sued in a court of conscience and had 
been talceu in execution, brought an action of trespass and 
false imprisonment, the judges granted him a rule to inspect so 
much of the book of the proceedings as related to tlie suit against 
himself.* 

§ 1644. Indeed, it may bo laid down as a general rule, that the 
Court of Queen’s Bench will enforce by mandamus the jmduction 
of every document of a public nature, in which any one of her 
Majesty’s subjects can prove himself to be interested* Every 
officer, therefore, appointed by law to keep records, ought to 
deem himself a trustee for all interested parties, and allow them 
to inspect such’documents as concern themselves, — without 
putting them to the expense and trouble of making a formal 
application for a mandamus.* But the applicant must show that 
he has some direct and tangible interest in the documents sought 
to be inspected, or the Court will not interfere in his favour} and 
therefore, if his object be merely to gratify a rational curiosity, 
or to obtain information on some general subject, or to ascertain 
facts which may be indirectly useful to him in some ulterior pro¬ 
ceedings, he cannot claim inspection as a right capable of being 

‘ See R. V. Wilts & Berks Can. Co., 3 A. <Sr E. 47 ; R. ». Leicester Js., 
4 B. & C. 892. = R. V. Midlam, 3 Burr. 1720—1722. 

^ Wilson V. Rogers, 2 Str. 1242. 

* R. V. Staffordshire Js., 6 A. & E. 99, 100, per Lord Denman. ® Id. 
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enforced.^ Thus, the rate-payers of a county are not entitled 
to inspect and copy the bills of charges of county officers, which, 
having been paid by the treasurer under orders of justices, have 
become items in his accounts, and which have been allowed by the 
sessions, and deposited by the clerk of the peace among the county 
records.® For in such case, the individual rate-payers would have 
no power to interfere, even though they might prove to demon¬ 
stration, that the bills had been improperly paid and allowed. 

§ 1345.® Some other books and documents partake both of a 
public and private character, and are treated as the one or the 
ot||er, according to the relation in which the applicant stands to 
them. Thus, a stranger has no right to an inspection of the rolls 
of copyhold couHs and of courts baron; * ** but the copyhold tenants 
of a manor are clearly entitled to inspect and take copies of such 
l)arts, though of such parts only,* of the court rolls, as relate to 
their own titles, privileges, or interests; and this too, whether an 
action be pending or not.* Indeed, by a general rule of court,^ it 
is determined, that “ an order upon the lord of a manor to allow 
the usual limited inspection of the court rolls, on the application 
of a copyhold tenant, may be absolute in the first instance, upon 
an affidavit that the copyhold tenant has applied for and been 
refused inspection.” It has been held, that this last rule is not 
strictly confined to cases wher^the applicant is a copyhold tenant; 
but if he has a primd facie title to a copyhold," or is otherwise 
interested in copyhold property,® as, for instance, if he is the 


* R. u. Staffordshiro Js., 6 A. & E. 100, 101, per Lord Denman. 

® Id. 84; overruling R. Leicester Js., 4 B. & C. 891. See also R. v. 
St. Marylobone, 5 A. (S; E. 268. 

® Gr. Ev.,-§ 474, as to first three linos. 

■* Crow V, Saunders, 2 Str. 1006 ; R. d. Shelley, 3 T. R. 142, per 
BuUer, J. 

® R. V. Merchant Tailors’ Co., 2 B. As Ad*. 128, 129, per Littledale, J. 

** R. V. Tower, 4 M. & Sel. 162 ; R. v. Lucas, 10 East, 236. 

^ Reg. Gen., H. T., 2 Will. 4, § 102 ; 3 B. & Ad. 389. This rule does 
hot seem to have been annulled by the New PAetico Rules of 1853, as 
these last only annul “ all existing written rules of practice” “ in regard td 
civil actions” See 1 E. & B. App. ii 

® R. V. Lucas, 10 East, 235. 

® Ex parte Hutt, 7 DowL 690, per Coleridge^ J. 
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devisee of a rent-charge on such property,* the Court will grant 
him a rule for a mandamus absolute in the first instance. Even 
a freehold tenant of a manor has a right to inspect the court 
rolls; * though it may, perhaps, be doubtful, whether he must not 
first show that some suit is actually depending.’ 

§ 1340. Again, tlie hooks of a corporation are, at common law,^ 
regarded as public to a certain extent with respect to its members, 
but private with respect to strangers. Thus, on the application 
of a member, the Court of Queen’s Bench will, in general, grant 
a rule for a limited inspection of the documents of the corpora¬ 
tion,* provided it be shown that such inspection is requisite with 
reference either to a suit then instituted, or at least to some 
specific dispute or question depending, in which the applicant is 
interested; ® but, even in this case, the inspection will be granted 
to such an extent only as may be necessary for the particular 
occasion.' The rule appears to have been sometimes laid down 
more broadly, and the language ascribed to the Court in one or 
two cases, would almost lead to the inference, that members of a 
corporation have an absolute riglit, whenever they think fit, to 
inspect all papers belonging to tlie aggregate body.* But this 
doctrine is now properly exploded; the privilege of inspection 
being confined to those cases in which the member of the corpo¬ 
ration has in view some definite right or object of his own, and 
to tliose documents which would tend to illustrate such right or 
object.’ For instance, where certain members of a corporation 
applied for a’mandamus to the master and wardens to allow them 
to inspect all the documents of the coiqjoration, alleging their 

' Ex parto Barnes, 2 Bowl. N. S. 20, per Wightraan, J. 

* Addington v. Clodc, 2 W. Bl. 1030 ; Hobson v. Parker, Bai’iios, 23?, 
cited by Buller, J., in 3 T. R. 142. 

’ R. V. Allgood, 7 T. R. 74(v But see R. v. Lucas, 10 East, 235, aud 
R. V. Tower, 4 M. (b Sel. 1G2. 

* As to the Statute Law, see post, §§ 1355, 135C. 

® R. «. Beverley, 8 DqwL 140. 

® R v. Merchant Tailors’ Co., 2 B. <b Ad. 115. ' Id. 

■ R. v. Hostmen of Newcastle, 2 Stra. 1223 ; R. v. Babb, 3 T. R. 681, 
per Ashhurst, J. 

® R. V. Merchant Tailors* Co., 2 B. dr Ad. 116. 
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belief that its affairs were improperly conducted, and complaining 
of raisgovernment in some particulars not affecting themselves, 
nor then in dispute, the Court held that they had no right on 
these speculative grounds to the inspection prayed, and discharged 
the rule with costs.* So, where some parties were sued by an 
incorporated company for alleged misconduct in making false 
entries in the books of the corporation, while acting in the 
capacity of directors, the Court held that they were not entitled 
to a general inspection of the company’s books, at least without 
an affidavit that such inspection was necessary for their defence.” 
In another case, where a shareholder, sued for calls, applied to 
the Court for a rule to inspect the minute-books of the company, 
and of the meetings of the directors, “ particularly with respect 
to tlie calls” in question, the application was rejected, as it 
appeared to have been made for the purpose, not of assisting the 
defendant to plead a particular plea, but of enabling him to fish 
out a defence.” 

§ 1347. The right of inspection which the members of a corpo¬ 
ration enjoy being thus limited, it is only just that this right 
should be still more restricted in the case of persons wito arc not 
members; and, accordingly, unless the documents sought to be 
inspecjied contain the common evidence of some transaction 
between the corporation and a stranger, or at least furnish the 
* rule by which the stranger is sought to be bound, he has no right 
to inspect them, even though he be a defendant in a suit brought 
by the corporation. Thus, if a corporation were to bring an 
action against a stranger for tolls, the courts of common law could 
not grant the defendant leave to inspect the corporation muni¬ 
ments;'' neither, in such a case, would a court of equity interfere.* 
But, if an action were brought against a party residing in a 

* R. V, Merchant Toilora’ Co., 2 B. & Ad. 115. 

* Imperial Gaa Co. v. Clarke, 7 Bing. 96. 

* Birmingham, Bristol, & Thames June. Rail Co. v. White, 1 Q. B. 282. 

* Mayor of Southampton v. Graves, 8 T. E. 690 ; overruling Mayor of 
Lynn v. Denton, 1 T. R. 689, and Barnstable v. Lathey, 3 T. R. 303. 

® Bolton V. Corp. of Liverpool,’ 3 Sim. 467 ; 1 Myl. & K. 88, S. C. ; 
recognised in Nias*v. Northern d; East. Rail. Co., 3 Myl. <4; Or. 357. 
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borough, for the breach of a by-law resti’aining persons, not 
freemen, from exercising trades within the limits, the Court would 
compel the corporation to allow the defendant to inspect the 
by-law, because it must be taken to have been made for the 
public weal, and for the rule and government of persons dwelling 
within the borough.' 

§ 1348. The rules just mentioned apply with equal force to 
parish hooks. Thus, parishioners have a right to inspect them 
for ordinary parochial purposes, as, for instance, if a dispute be 
pending respecting the validity of a rate,® or the like; but they 
are not, as it seems, entitled to have access to them for purposes 
unconnected with the affairs of the parish.’ Thus, access to 
parish books has been refused to a parishioner, who, being sued 
for a libel upon the vestry clerk, sought to inspect the books, for 
the purpose of enabling him to plead a justification.*' So, a 
parishioner has no right to inspect parish books, for the mere 
purpose of obtaining information to support his claim to an estate 
in the parish.* Moreover, strangers ha"^ no right to an inspection 
at g,ll; and so strictly has this rule been enforced, that where a 
party brought an action of trespass against parish-officers for 
entering his house to distrain for poor rates, and the defendants 
having averred, in justification that the house was within the 
parish, the plaintiff took issue on this fact, the Court held that, at 
common law, he could not demand an inspection of the parish 
books, though the “^defendants alleged that he was a parishioner, 
for he himself denied the allegation." However, in this case, a 
bill of discovery having been filed, the Court of Chancery ordered 
the defendants to produce the rate-books and other parish docu¬ 
ments, which related to the matter in question.’ Again, where 

' Harrison v. Williams, 3 B. & 0. 162. 

■ Nowell V. Simpkiu, 6 Bing.'5G5. 

“ May V. Owynne, 4 B. & A. 301. In R. v. Harrison, 2 Sess. Cas. 490; 
9 Q. B. 794, S. C., tho Court refused to grant a mandamus for a rate-payer 
of a townsbip to inspect the appointment of overseers of the poor for that 
township. May r. Gwynne, 4 B. & A 301; 

‘ R. V. Smallpiece, 2 Chit. R. 288. 

® Burrell v. Nicholson, 3 B. & Ad. 649. , 

7 Burrell v, Nicholson, 1 Myl. Si K. 680. 
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the inhabitants of a parish had indicted those of a county for 
non-repair of a bridge, and.the question was, which of the litigants 
were liable to repair it, the Court refused to compel the prosecutors 
to allow the defendants to inspect the parish documents, which 
related to the repair of the bridge.' 

§ 1349. The books kept by commissioners of sewers may be 
mentioned in the same category with parish books; that is, 
strangers are not entitled to inspect them; and even parties 
assessed to the sewers-rate have no general right of inspection, 
but can only claim access to sucli entries and proceedings as have 
reference to the rate to which they are themselves assessed, and 
to the level where their property is situated.® So, where a person 
was prosecuted for practising physic, not being a member of the 
College of Physicians, nor having a licence, nor being a graduate 
of either University, the Court refused to grant him a rule to 
inspect tlie hooks of the college, on the ground that he was not a 
member of that body.® It has been held, however, that a bishop's 
register of presentatwns %nd institutions is kept for the use of all 
persons claiming title to livings in his diocese; and, accordingly, 
where the bishop himself and a private person were adverse 
claimants of the jjatronage of a particular benefice, the Court 
granted a mandamus to compel the bishop to allow his opponent 
to inspect so much of the register as related to the benefice in 
question.^ So, a prebendary may, at all reasonable times, inspect 
such of the charters, statutes, injunctions, and acts of the Chapter 
as may be necessary to establish or illustrate his rights concerning 
his prebend.® 

ii 

§ 1350, ‘On a siiliilar principle, fundholders have been held 
entitled to inspect and take copies of such entries in the deposit 

and transfer hooks of the Bank of England, or of the East India 

_ • ___ 

^ B. V, Buckingham Js., 8 B. «b C. 376. 

® R. 17 . Comm, of Sewers for Tower Hamlets, 3 Q. B. 670. See as to books 
kept by the Metropolitan Board of Works, 18 & 19 Viet., c; 120, § 61. 

’ R. 17. Dr. West, cited 2 Wfis. 240 j 6 Mod. 396, 396, S. C. 

* R. 17. Bp. of Ely, 8 B. ik C. 112 ; S. C. nom. Findh i7. Bp. of Ely, 2 
M. & Ry. 127. ‘ Young i;. Lynch, 1 W. Bl. 27. 

® Foster v. Bank of England, 8 Q. B. 689. 
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Company, as relate to stock in which they claim to be interested; 
and merchants can demand access to such of tlie Cmtom-home 
hooks as contain entries with regard to their goods.* The same 
doctrine renders a limited inspection of any other books and 
documents a matter of right, when tliey constitute the common 
evidence of transactions between public offices and private indi¬ 
viduals, and where the inspection is necessary to establish some 
disputed claim.* On the other hand, access to these books will 
not be grtmted in favour of persons who have either no interest 
in them, or who seek to inspect them for some private object 
unconnected with the purposes for which the books are kept. 
For instance, where a party brought a qui tam action against a 
postmaster for interfering in the election of a member of Parlia- 
]nent, tlie Court refused the plaintiff a rule to inspect the books of 
the Post-office, because the suit did not relate to any transaction 
in that office, and the applicant had no interest in its books.^ 

§ 1351. In accordance with the invariable rule which protects a 
witness or party from being compelledfto furnish evidence, tliat 
may expose him to a criminal chai’ge,* neither the Court of Queen’s 
Bench, nor the Court of Chancery,® will ever oblige a person to 
allow the inspection of either public or private documents in his 
custody, where the inspection is sought for the purpose of support' 
ing a prosecution against himself' An information in the nature 


‘ Geery u. Uopkins,- 2 Lord Baym. 851 ; 7 Mod. 129, S. C. 

■ Crow V. Samiders, 2 Str. 1005. 

® Beo note by Mr. Nolan to R. «. Hostmon of Newcastle, 2 Stra. 1223, 
where all the older authorities on the subject are 9 ollected and classified. 
See also R. v. King, 2 T. R. 235, per Ashhurst, J., as to the assessments of 
the land-tax. 

® Crew 0 . Saunders, 2 Stra. 1006. See Atherfold v. Board, 2 T. R. 610 ; 
Benson v. Post, 1 Wils. 240. See also ante, § 1348. 

‘ Ante, § 1308. 

® Wigram on Discovery, §§ 130—132, 268—270, 286, et seq. In Lord 
Montague v. Dudman, 2 Ves. Sen. 397, Lord Hardwicke observed, that a 
bill of discovery would not lie ‘‘to aid the prosecution of an indictment or 
information, or to aid the defence of it.” See also Glyn v. Houston, 1 
Keen, 329. 

^ R. v. PurneU, 1 W. Bl. 37 ; 1 Wils. 239, S. C. j R. v. Hoydon, 1 W. 
Bl. 361 ; R. V. Buckingham Js., 8 B. «fe C. 376 ; R. ». Cornelius, 2 Stra. 
1210; 1 Wils. 142, S. C. See Bradshaw v. Murphy, 7 C..& P. 712, sed qu. 
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of a qm warranto is not considered as a criminal proceeding within 
the meaning of this rule;' nor is a mandamus, at least if the 
object be to enforce a civil right; * but where the lord of a manor 
was indicted for not repairing the bank of a river ratione tenurse, 
it was in vain urged in support of a rule to inspect the court rolls, 
that the indictment, though in form a criminal proceeding, was 
really to try the right of repair, which was a civil right." 

§ 1362. Where writs, or other proceedings in a cause, are 
officially in the custody of an officer of the court, it may be doubtful 
whether he can be compelled to permit them tb be inspected, 
for the purpose of furnishing evidence in a civil action against 
himself. For instance, if an action be brought against the keeper 
of the Queen’s prison* for the escape of a debtor, has the plain¬ 
tiff a right to inspect the writ by which the debtor was com¬ 
mitted to the defendant’s custody? On this point the Courts 
of Queen’s Bench and of Common Pleas have come to opposite 
conclusions.' 

• 

§ 1353. In all cases where the interference of a court of law is 
required in order to obtain the inspection of a document, it must 
appear by affidavit that an express demand to inspect has been 
made to the proper quarter, and has been distinctly refused.^ It 
seems also that' this demand must come either directly from the 
applicant or indirectly from his agent, and that it will not suffice 
if it be made by a person whom the agent has employed for that 
purpose.^ In stating that there must be a distinct refusal, it is 


' E. e. ShoUey, 3 T. E. 141; E. ». Babb, id. 682; E. v. Pumell, 1 W. 
Bl. 46. ® E. «. Ambergate, &c. Eail. Co., 17 Q. B. 967. 

’ E. V. E. Cadogan, 5 B. & A. 902; 1 D. & E. 660, S. C. 

^ 5 «b 6 Viet., c. 22. 

* Fox V. Jones, 7 B. C. 732 ; Davie^ v. Brown, 9 Moore, 778. See 
also E. V. Chester, Sheriff of, 1 Chit. E. 477. 

« E. V. Wilts & Berks Can. Co., 3 A. & E. 477 ; 6 N. & M. 344, S. C. ; 
E. V. Bristol it Exeter Eail. Co., 4 Q. B. 162. But the objection that the 
affidavits disclose no sufficient demand and refusal must be taken before the 
merits are discussed, 4 Q. B. 171, per Lord Denman, recognising E. v. East. 
Count. Eail. Co., 10 A. ^ R 631, 646, n. h. 

^ Ex parte Hutt, 7 Dowl. 690. 
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not meant that the word “ refuse ” or any equivalent expression 
should he employed, but it will be enough if the party applied to 
shows clearly by his conduct that he is determined not to do what 
is required.’ Still, nothing short of this will suffice; and there¬ 
fore, where a shareholder in a company applied to the committee 
for leave to inspect the books of the company, and was told by the 
chairman that the committee would take time to consider the 
request; whereupon, ten days afterwards, he again applied to the 
clerk, who refused inspection, though it did not appear that the 
refusal was authorised by the committee; the Court of Queen’s 
Bench held th^ no sufficient refusal by the committee had been 
proved, to warrant the making absolute a rule for a mandamus.’ 
If on ^the application of a party, the liberty to inspect books be 
offered as a favour, though not as a right, and be consequently 
declined by the applicant, it may be questionable whether the 
Court of Queen’s Bench will interfere.^ Where a party applied 
to a judge on summons for leave to inspect ceiiain books, but the 
judge, after hearing both parties, refeiTed the question to the 
Court, it seems to have been considertd that the proceedings at 
chambers were equivalent to a demand and refusal.'* 

§ 1054. The preceding observations have been confined to 
those cases where the right of inspection depends upon the com¬ 
mon law; but it now becomes necessary to advert to some statutes, 
which especially provide for the keeping of particular public 
documents, ai\d for their inspection by parties interested. Tlius 
tlie Act of 6 & 7 Will. 4, c. 80, entitles any person to search the 
register books of births, baptisms, marriages, deaths and burials, and 
the indexes thereto, and to demand certified*copies of any entry 
in the books, on payment of a small fee;’ the Act of 10 & 17 

B. Brecknock & Aberg. Can. Co., 3 A. E. 222, 223, per Lord Don- 
man and littledale, J. 

’ R. V. Wilts & Berks Can. Co., 3 A. & E. 477; 5 N. <Sr M. 344, S. 0. 

• R. V. Trustees of Northleach <b Witney Roads, 6 B. & Ad. 978, 982, 
per Lord Denman. 

’ Birmingbam, Bristol, & Thames Junct. Rail. Co. v. White, 1 Q. B. 
282, 280 ; 4 Per. & D. 649, S. C. 

* § 36 enacts, that “every rector, vicar, or curate, and every registrar, 
registering officer, and secretary, who shall have the keopiug fur the time 
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Viet., c. 134, contains similar provisions with respect to searches 
to be made, and copies and extracts to be taken from the registers 
of burials kept under the directions of the Metropolitan Inter¬ 
ment Act;* the Act for marriages, passed in the last reign, 

being of any register-book of births, deaths, or marriages, shall at all reason¬ 
able times allow searches to bo made of any register-book in his keeping,*' 
[This will include register-books of baptisms and burials, which the rector, 
vicar, or curate of each parish is bound to keep, under the provisions of 62 
Geo. 3, c. 140, § 6.] “ And shall give a copy certified under his hand of 

any entry or entries in the same, on payment of the fee hereinafter men¬ 
tioned ; (that is to say,) for every search extending over a period not more 
than one year, tho sum of one shilling, and sixpence additional for every 
additional year, and the sum of two shillings and sixpence for every single 
certificate.” 

§ 30 enacts, that “ every superintendent-registrar shall cause indexes of 
the register-books in his oflice to be made, and kept with the other records 
of his office ; and that every person shall be entitled at all reasonable hours 
to sotirch the said indexes, and to have a certified copy of any entry or 
entries in the said register-books under the hand of tho superintendent- 
registrar on payment of tho fees hereinafter mentioned j (that is to say,) for 
every general search tho sum of five shillings, and for every particular 
search tho sum of one shilling, and for every certified copy tho sum of two 
shillings and sixpence.” 

§ 37 enacts, that “ the registrar-general shall cause indexes of all the said 
certified copies of the registers to bo made, and kept in tho general register 
office; and that every person shall bo entitled, on payment of tho fees 
hereinafter mentioned, to search the said indexes between the hours of ten 
in tho moniing and fJfir in tho afternoon of every day, except Sundays, 
Christmasglay, .and Good Friday, and to have a certified copy of any entry 
in the said certified copies of tho registers ; and for every general search of 
tho said indexes shall be paid the sum of twenty shillings, and for every 
particular search tho siun of one shilling; and for every such certified copy 
the sum of two shillings and sixpence, and no more, shall be paid to the 
registrar-general, or such other officer as shall be appointed for that purpose 
on his account.” The Act for registering marriages in Ireland contains 
similar proviwons. See §§ 68— 70 of 7 & 8 Viet., c. 81, Ir. See also 62 
Geo. 3, c. 146, § 5. * 

* § 8 enacts, that “all burials within any biirial ground provided under” 
the Act of 15 & 10 Viet., c. 86, “ or tips Act, shall be registered in a 
register-book to be provided by the burial board, providing such groimd, (or 
whore the same is provided by tho commissioners of sewers of the city of 
London, then by such commissioners), and kept for that purpose according to 
the laws in force by which registers are required to be kept by the rectors, 
vicars, or curates of parishes, or ecclesiastical districts in England ; and such 
register-book shall be so kept by some officer appointed by .the said board or 
oommissioners to that duty; and in such register-bdoks shall be distinguished 
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enacts, that the “marriage notice book,” which the superin* 
tendent-registrar is bound to keep, shall he “ open at all 
reasonable times without fee to all persons desirous of inspecting 
the same;”* while, under the Act of 3 »& 4 Viet., c. 93, which 
provides for the deposit of certain non-parochial registers' in the 

ill what parts of the burial ground, and where the whole of such burial 
grounds is not consecrated for interment according to the rites of the united 
Church of England and Ireland, whether in the portion so consecrated or 
in the portion not so consecrated the several bodies (the burials of which are 
entered in such register-books,) are buried ; and in case such burial-ground 
has been provided for more than one jiarish, such register shall bo kept or 
indexed so us to facilitate searches for entries in such books, in respect of 
bodies from the several parishes ; and such register-books, or copies, or 
extracts therefrom shall bo received in all courts as evidence of the burials 
entered therein, .and copies or transcripts of such register-books, verified and 
signed by such officer os aforesaid, shall bo from time to time sent to the 
I'egistrar of the diocese, to l)o kept with the copies of the other register- 
books of the parishes witliin such diocese; and the said register-books, so 
far as respects searches to bo mode therein and copies and extracts to be 
taken therefrom, shall be subject to the same regulations ns are provided by 
an Act passed in the seventh year of King William the Fourth, intituled an Act 
for Registering Biiihs, Deaths, and Marriages in England, so far as such regula¬ 
tions relate to register-books of burials kept by any rector, vicar, or curate.” 

> (J & 7 Will. 4, c. 86, § 6 ; 7 & 8 Viet., c. 81, §§ 2, 14, Ir. 

* These registers consist of more than seven thousand books, belonging 
to one or other of the following religious communities :—^The foreign Pro¬ 
testant churches in England ; the Quakers; the l^esbyterians; the Inde¬ 
pendents ; the Baptists ; the Wesleyan Methodists, in their several branches ; 
the Moravians; the Countess of Huntingdon’s connexion ; th^Calvinistic 
Methodists ; and the Swedeuborgians. Besides those, a few registers have 
been deposited, which belong either to Roman Catholic, Irvingite, Ing- 
hamite, Bible Christian, New Jemsalemite, Unitarian, or Scotch Church 
congregations. The registers transmitted from the foreign Protestant 
churches contain entries of births, baptisms, marriages, deaths, and burials ; 
and those sent by the Quakers are registers of births, marriages, and deaths. 
The remaining books are for the most part registers of births or baptisms, 
but there are some registers of deaths or burials, and one or two registers 
of marriages. The dates of these books range from the middle of the ICth 
century to the year 1840. Most of the registers were sent to the registrar- 
general from the minister of the congregation to which they belonged, but a 
v^uable collection of these documents was transmitted from Dr. Williams' 
library, iu Redcross-street, and another smaller one from the Wesleyan 
Registry in Patemoster-row. It may be observed, that the Jews have 
declined to part with their registers, as have also the Roman Catholic prelates 
in most instances. The registers, too, of births and deaths, which are kept 
at the Heralds’ College, from the year 1747 to 1783 j the records of Indian 
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custody of the registrar*general,^ every person is entitled, on 
payment of certain fees, but wpon personal application only,' to 
inspect tliese registers and the lists of the same,* andi^to have 
certified extracts of such entries as he may require,* 

1 1355. Again, the Municipal Corporation Act* provides, that 
the town-clerk* of every borough shall, under a penalty of 50?.,® 
allow any person to peruse, without fee, first, the freeman’s roll at 
all reasonable times,^ and next, the list of persons, either claiming 
to have their names inserted in the burgess-list, or objected to as 
not entitled to be enrolled therein, at all reasonable hours during 

baptisms, deaths, and marriages, deposited at the India House; and the 
registers of births, baptisms, marriages, and burials of British subjects 
abroad, transmitted to the registry of the Consistory Court of London, are 
excluded from the operation of the Act. See Beport of Commissioners 
appointed to inquire into the state, (be., of non-porochial registers, which 
was presented to Parliament in 1838. 

• See fly-sheet to “ lists of Non-parochial Registers,” published by the 
registrar-general, pursuant to the Act, in 1841. 

“ A list of the non-parodiial registers in the custody of the registnor- 
general, was published in 1841, and contains a statement—1, of the num¬ 
ber marked on each register—2, of the name of the place of worship—3, of 
the denomination and d.ato of the foundation—4, of the name of the last 
minister—5, of the number of the books deposited, and the nature of the 
ontries—and, 6, of the period over which each register extends. Copies of 
this list have been sent to every person, congregation, or society, having had 
the custody of any of the deposited registers, as also to every superintendent- 
registrar,' and to the registrar-general, to be open for inspection at the 
respective oflBces, without foe. 

-'* § 6 enacts, that “ the registrar-general shall cause lists to be made of 
all the registers and records which may be placed in his custody by virtue of 
this Act; and every person shall be entitled, on payment of the fees herein¬ 
after mentioned, to search the said lists, and any register or record therein 
mentioned, between the 'hours of ten in the morning and four in the after¬ 
noon of every day, except Sundays and Christmas-day, and Cood Friday, 
but subject to such regulations as may be made from time to time by the 
registrar-general, with the approbation of one of her Majest 3 ^s principal 
Secretaries of State, and to have a certified extract of any entry in the said 
registers or records; and ^or every search in any such reg^ter or record 
shall be paid the sum of one shilling; and for every such certified extract 
the sum of two shillings and sixpence, and no more.” 

* 5 due Will. 4, 0. 70. 

® See § IG, os to the course of proceeding, if there be no town clerk. 

® § 48. M 6. 
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the eight days, Sunday excej)ted, next preceding each 1st of 
October;* and he is further bound to furnish copies of these 
respectiie documents, as also a copy of the burgess-roU, to every 
person requiring the same, on payment of a reasonable price.** 
Moreover, the treasurer of every borough must keep accounts of 
his receipts and disbursements, to be open at all reasonable times 
to the inspection of any of the aldermen or councillors, who are at 
liberty to take copies or extracts from them; and after such 
accounts have been audited each 3 'ear, he must make out a full 
abstract of their contents, a copy of which may be inspected or 
purchased by any rate-payer.^ Every biu'gess, too, is entitled, at 
all reasonable times, to inspect, and take copies or extracts from, 
the book in which arc entered the minutes of the borough council, 
and any order in council for the payment of any money.'* 

§ 1356. Under the Acts regulating Joint-stock Companies,— 
which now extend to Joint-stock Banks, ^—any person may inspect, 
and require a certified copy or extract of, any document which is 
kept by the registrar of such companies; ’ and every shareholder 
of a company duly registered under those Acts is entitled, during 
business hours, but subject to such reasonable restrictions as the 
Company in general meeting may impose, to inspect gratis the 
register of shareholders which is kept at the registered office of 
the Company." Even strangers have a similar right on payment 
of a small fee, and they, as well as shareholders, can obtain a 
copy of any part of the register, if they are prepared to pay six¬ 
pence for every hundred words copied." Where, too, any Limited 
Company has converted a portion of its capital into stock, the 
register of the stockholders is open to inspection in like manner 
as the register of shareholders in otlier companies.*® So, the 
Companies Clauses Consolidation Act, —which applies to every 
joint-stock company incorporated by statute since tlxe 8 tli of May, 


'§U. ®§§6, ir, 23. “ § 93 ; 7 WiH. 4 & 1 Viet., c. 78, § 22. 

" 7 Will. 4 A 1 Viet., e. 78, § 22 ; D & 0 Will. 4, c. 76, § 69. 

® 19 & 20 Viet., c. 47 ; 20 & 21 Viet., c. 14. 

® 20 & 21 Viet., c. 49, § 2. ‘19 i: 20 Viet., c. 47, § 106, r. 5. 

* 19 & 20 Viet., c. 47, § 23. ** id. 

*® 20 h 21 Viet., c. 14, § 7. 
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1845, foP the purpose of carrying on any undertaking,—contains 
several provisions authorising parties interested to inspect and 
demand copies of the books and documents relating to the com¬ 
pany’s affairs; ‘ and tlie same observations may be made with 

‘ 8 <fe 9 Vift., c, 16, § 10, enacts, that “in addition to the register of 
shareholders, the company shall provide a book to be called the ‘Share¬ 
holder’s Address Book,’ in which the secretary shall, from time to time, 
enter in alphabetical order the corporate names and places of business of the 
several shareholders of the company, being corporations, and the surnames of 
the several other shareholders with their respective Christum names, places 
of abode, and descriptions, so far as the same shall bo known to the com¬ 
pany ; and every shareholder, or if such shareholder bo a corporation, the 
clerk or agent of such corporation, may at all convenient tunes peruse such 
book gratis, and may require a copy thereof or of any part thereof; and for 
every hundred words so required to be copied, the company may demand a 
sum not exceeding sixpence.” § 45 enacts, that “a-register of mortgages 
and bonds shall be kept by the secretly, and within fourteen days after the 
date of any such mortgage or bond, an entry or memorial specifying the 
number and date of such mortgage or bond, and the sums secured thereby, 
and the names of the parties thereto, with their proper additions, shall be 
made in such register ; and such register may bo perused at all reasonable 
times by any of the shareholders, or by any mortgagee or bond creditor of 
the company, or by any person interested in any such mortgage or bond, 
without fee or reward.” § 63 enacts, that “the company shall from time 
to time cause the names of the several -parties who may be interested in 
[the general capital stock of the company], with the amount of the interest 
therein possessed by them respectively, to bo entered in a book to be kept 
for that purpose, and to bo called the'*Begister of Holders of Consolidated 
Stock ;’ and such book shall bo accessible at all seasonable times to the 
several holders of shares or stock in the undertaking.” §§ 116, 116, pro¬ 
vide, that “ accounts shall be kept by the directors, and that the books of 
the company shall be balanced at certain periods. § 117, then enacts, that 
“the books so balanced, together with such balance-sheet as aforesaid, shall 
for the pi-escribed periods, and, if no periods be prescribed, for fourteen days 
previous to each ordinar^meeting, and for one month thereafter, be open for 
the inspection of the shareholders at the principal office or place of busineas 
of the company; b\it the shareholders shall not be entitled at any time, 
except during the periods afore^d, to demand the inspection of sucli books, 
unless in virtue of a written order signed by fhroe of the directors.” § 118 
enacts, that “the directors shall produce to the shareholders assembled 
at such ordinary meeting, the said balancersheet, applicable to the period 
immediately preceding such meeting, together with the report of the auditors 
thereon, as hereinbefore provided.” § 119 enacts, that “ the directors 
shall appoint a book-keeper to enter the accounts aforesaid in books to be 
provided for the purpose ; and every such book-keeper shall permit any 
shareholder to inspect such books, and take copies or extracts therefrom, 

4U 
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respect to the Crnmnisalonen Clames Act,' and several other Con¬ 
solidation Acts passed in 1847.* The Baihvay Clauses Conso¬ 
lidation Act^ which applies to all railways authorised to be 
constructed since the 8th of May, 1845, contains also an 
important provision on this subject, for it enacts, in § 107, that 
every railway company subject to that Act shall,^if required, 
transmit a copy of its annual account of disbursements and 
receipts, duly audited, and free of charge, to the overseers of the 
poor of the several parishes, and to the clerks of the peace of the 
counties through which the railway shall pass; and such accounts 
shall he open to the inspection of the public at all reasonable 
hours, on payment of one shilling. An easy mode is thus 
afforded of ascertaining the sum at which the company should be 
assessed to the parochial and county rates. 

§13-57. Again, the Copyright Amendment Act* provides,—and 


at auy reasonable thne during the proscribed pciiods, and if no periods be 
prescribed, during one fortnight before, and one month after, every ordinary 
meeting ; and if he fail to permit any such shareholder to inspect such books, 
or take copies or extracts therefrom, during the periods aforesaid, he shal 
forfeit to such shareholders for every such ohenco a sum not exceeding five 
pounds.” 

* 10 & 11 Viet., c. 10, §§ 31, 55, 76, 88—90. 

' See Markets and Fairs Cl. Act, 10 <b 11 Viet., c. 14, § 60 ; Qas-works 
Cl. Act. id. c. 15, § 38 ; 'Water-works Cl. Act, id. c. 17, § 83 ; Harbours, 
Docks, and Piers Cl. Act, id. c. 27, § 60. ® 8 & 9 Viet., c. 20. 

■' 6 & 6 Viet., c. 45, § 11, enacts, that “a book of registry, whorejn may 
1)0 registered, as hereinafter enacted, the proprietorship in the copyright of 
books, and assignment thereof, and in dramatic and musical pieces, whether 
in manuscript or otherwise, and licences affecting such copyright, shall be 
kept at the Hall of the Stationers’ Company, by the officer appointed by the 
said company for the purposes of this Act, and shdl at all convenient times 
be open to the inspection of any person on payment of one shilling for every 
entry which shall bo searched for, or inspected in the said book ; and that 
such officer sliall, whenever thereunto rea^nably required, give a copy of 
any entry in such book, certified under his hand and imypressed mth a stamp 
of the said company, to be provided by them for that purpose, and which 
they are hereby required to provide, to any person requiring the same, on 
payment to him of the sum of five shillings; and such copies so certified and 
impressed shall be received in evidence in idl courts, and in all summary 
proceedings, and shall bo primd. facie proof of the proprietorship or assign¬ 
ment of copyright or licence os therein expressed, but subject to be rebutted 
by other evidence, and in case of dramatic or musical pieces, shall bo primft 
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the provision is incorporated in the International Copyright Act ,'— 
that a register of the proprietorship of copyright, and of the 
assignments thereof, shall be kept at the Hall of the Stationers’ 
Company, and shall, at all convenient times, be open to the 
inspection of any person, on payment of one shilling for every 
entry inspected; and the officer of the company is also required, 
on payment of five shillings, to give a certified copy of any entry 
to any person demanding it. So, under the Acts which relate to 
the Copyright of Designs for Articles of Manufacture, eVery person 
is entitled to inspect, at the registrar’s office, any design whereof 
the copyright has expired, and a limited inspection of the designs, 
the copyright of which is still in force, is also allowed.* 

§ 1358. Under the Act of 6 & 7 Viet., c. 73, every person is 
entitled, without fee, to have free access to the rolls of attorneys 
and solicitors, wjiicli arc kept by the Masters or other officers of 
the respective courts of law and equity;—to the books containing 
an abstract of the affidavits sworn by such attorneys or solicitors 
as have articled clerks, which books are placed under the same 
custody as the rolls;—and to the books, kept by the registrar, 
in which are entered the particulars of the declarations signed 
by attorneys and solicitors preparatory to obtaining their 
certificates.* 

§ 1350. Under ** the High Peak Mining Customs and Mineral 
Courts Act, 1851,” all persons are at liberty, at convenient times 
in the day-time, to search and examine all documents in the 
custody of the Steward of the Barmote Courts by virtue of that 
Act, upon payment of the fees therein specified/ 

• 

§ 1360. By the Act of 7 Will. 4 & 1 Viet., c. 83, clerks of the 
peace, town-clerks, and ^t^er persons holding official situations, 
are required to take custody of all maps, plans, sections, books, 
and writings, which, by the standing orders of either House of 
Parliament are directed to be deposited with them, previous to 

facie proof of the right of representation or performance, subject to bo 
rebutted as aforesaid.” * 7 & 8 Viet., <5. 12, § 8. 

* 6 J3 6 Viet., c. 100, § 17 ; 6 & 7 Viet, c. 65, § 10. 

» §§ 11, 20, 23. * U&n Viet., 0. 94, § 45. 
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the introduction of any railway bill, or other bill of a like nature; 
and the same statute enacts, that all persons interested shall 
have liberty to inspect, and take copies of, or extracts from, these 
documents, on payment of certain regulated fees. The provisions 
of this Act have been extended by several consolidation and other 
Acts to the maps, plans, and sections of other undertakings, and 
to the maps, plans, and sections of alterations proposed to be 
made therein;* * * § as also to copies of the Special Acts, by which 
particular companies, commissioners, or other undertakers have 
been authorised to act.* 

§ 1.361. Under the Jurors' Act, the churchwardens and overseers 
of every parish are directed to make out a list of every person quali¬ 
fied to serve on juries, and to allow such list to be perused gratis 
by any inhabitant, at all reasonable times during the first three 
weeks of September;® while the Common Law kh’ocedure Act of 
1851, enacts, that a printed panel of the jurors summoned, whether 
common or special, shall, seven days at least before the sitting of 
every court, be kept at the sheriff’s office for public insi)ection, and 
that a printed copy of such panel shall be delivered by the sheriff 
to any party requiring it, on payment of one shilling.* 

§ 1362. Under the Act for registering iicrsons entitled to vote for 
members of parliament, every person is at liberty, during the fort¬ 
night next after publication, to inspect gratis the lists of claimants, 

* Sco Rail. Cl. Cousol, Act, 8 A: 9 Viet., c. 20, § 9 ; do. for Sootl. id. 

c. 33, § 9 ; Waterworks CL Act, 10 A 11 Viet., c. 17, § 21. 

• Comp. Cl. Consol. Act, 8 & 9 Viet., c. 16, § IGl; <lo. forScotL id. c, 17, 

§ 165; Lauds. Cl. Consol. Act, id. c. 18, § 160; do. for Scotl. id. c. 19, 
§ 142 ; Rail. CL Consol. Act, id. c. 20, § 162 ; do. for Scotl. id. c. 33, § 153 ; 
Markets and Fairs CL Act, 10 & 11 Viet., c. 14, § 58 ; Gas Works Cl. Act, 
id. c. 15, § 46 } Comm. CL Act, id. c. 16, ; Waterworks CL Act, id, 

c. 17, § 90 ; Harbours Docks', and Piens CL Act, id. c. 27, § 97 ; Towns 
Improvement Cl. Act, id. c. 34, § 214 ; Cemeteries CL Act, id. c. 65, § GC ; 
and Town Police CL Act, id. c. 89, § 77. See 9 A 10 Viet., c. 39, § 6. 
See also 9 A 10 Viet., c. 3, § 13, as to'plans, Ac. of harbours and other 
works in Ireland, constructed by Comm, to encourage sea fisheries. 

® 6 Geo. 4, c. 60, § 9. 

M6 A 16 Viet., c. 76, §§ 106—108 ; 6 Geo. 4, c. 60, § 19. As to the 
practice in Ireland, see 16 A17 Viet., c. 113, §§ 110—112 3 A d’Will. 4, 
e. 91, §§ 8, 14 j and 8 A 0 Viet., c. 67i § 3. 
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the registers of voters, and the lists of persons objected to, 
which are made out by the overseers and town-clerks respectively, 
as also to obtain written or printed copies of these documents, on 
payment of a small sum.' So, after the registers have been 
revised, any persoh may purchase, at a stipulated price, from the 
clerk of the peace, a printed copy of the county register, and from 
the town-clerk, a IDce copy of the borough register;® and when 
the poll-books have been deposited with the Clerk of the Crown 
in Chancery, any party may inspect them, and, on payment of a 
reasonable sum, obtain an office copy of the whole, or of any part 
thereof.® Under the same Act, every registered elector and claim¬ 
ant may, between the lOtli and 31st of August, without payment 
of any fee, inspect and take extracts from any poor-rate book, for 
any purpose relating to any claim or objection, made, or intended 
to be made, by or against him." 

§ 1303. Under the Poor-law Act, every owner of property, or 
liis agent, and every rate-payer, is entitled to inspect gratis the 
rules sent by the Poor-law Board to the overseers of Iiis parish, or 
to the guardians of his union, as also to take copies of such rules, 
or to require copies to be furnished to him, on payment of a 
trifling charge.* For seven days, too, before the auditing of the 
overseers’ accounts, their rate-books are open, between the hours 
of eleven and three, for the inspection of every person liable to be 
rated to the relief of the poor." 

§ 1364. Under the Highway Act, the surveyors are directed to 
keep books of account, and these books are open at aU seasonable 
times to the inspection of all inhabitants rated to the highway 
rate of the parish or^ district, who are also entitled to take copies 
or extracts from them without fee.^ So under the Acts regulating 
the T^umpihe-roadtf, the books containing the oathsj orders, 
accounts, and proceedings of the trustees, as well as those kept 

' 0 & 7 Viot., c. 18, §§ 6, 8, IS, 14, 18> 20 As to the law in Ireland, 
toe 13 is 14 Viot., c. 69. • * § 49. » § 96. ® § 16. 

® 4 <fe 6 Will. 4, c. 76, § 18. See 10 & 11 Viot , c. 109, §§ 10, 29. 

« 7 & 8 Viot., c. 101, § 33. See also 17 Geo. 3, c. 3, § 3 j 6 7 
Will 4, 0. 06, § 6 ; Tennant «. Crtoton, 2 Seas. Cas. 426 ; and Tennant v; 
Bell, 0 Q. B. 684. " 6 & 6 WiU; 4, o. 60, § 40; 
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for registering mortgages or assignments, may be inspected and 
copied gratis, at all seasonable times, by the trustees or by any 
creditor of the tolls; ‘ while, by tlie Act relating to Turnpike- 
trmta in Smith Wales, similar books, kept by the County Koads’ 
Board, may be inspected and copied without f5e by all members 
of such board, and of all district boards within the county, and by 
every person paying any rate by that Act authorised to be made.* 

§ 1305. The annual accounts of the Trustees of Charities, 
which are now, by virtue of the Charitable Trusts Acts of 1853, 
and 1855, either deposited at the office of the Charity Commis¬ 
sioners, or inserted in the books of the local vestries, arc open to 
the inspection of all persons at all seasonable hours, subject to 
the regulations of the Board of Commissioners; and, moreover, 
any person may, on payment of a trifling sum, require a copy of 
any such account or of any part thereof.* the books of 
accounts, which the commissioners of public baths are directed to 
keep, may be examined and copied gratis by any commissioner, 
churchwarden, overseer, or ratepayer, of the parish in which the 
baths are established.^ Similar clauses are inserted in the Act, 
which now regulates the operations of the Metropolitan Board of 
Works.’ , 

§ 1366. Every person is entitled to inspect, on payment of 
a small sum, the warrants of attorney to confess judgment, the 
cognovits actionem, tlie judge's orders to enter up judgment by 
consent, and the bills of sale of personal chattels,* which must now 
be filed in the Court of Queen’s Bench within twenty-one days 
after their respective execution or making j as also the books and 
indexes relating to these documents, which the officer of the Court 
is directed to keep.' So, all persons, on payment of one shilling, 

' 3 Geo. 4, c. 126, §§ 72, 73; 0 Goo. 4, c. 77, § 2. 

= 7 & 8 Viet., c. 91, § 71. 

* 18 & 19 Viet., c. 124, § 44, amending § 61 of 16 & 17 Vici, c. 137. 

* 9 & 10 Viet., c. 74, § 14 ; id. c. 87,' § 6, Ir. 

* 18 & 19 Viet., c. 120, §§ 61, 186,198, 199. 

* 17 & 18 Viet., c. 36, § 3; and c. 65, § 3, Ir. 

^ 3 Geo. 4, e. 39, §§ 1, 3, 6 ; 6 «b 7 Viet., e. 66 ; 12 & 13 Viet., c. 106, 
§§ 136, 137. 
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‘are at liberty to search the hook kept by the senior Master of the 
Common Pleas, which contains an alphabetical list of the persons 
whose real estate is intended to be affected by judgments of the 
superior courts, decrees or orders of courts of equity, rules of 
courts of common law, or orders in bankruptcy or lunacy;' as 
also the “ index to debtors and accountants to the Crown," which 
is kept by the same officer.* Subject also to such regulations as 
may from time to time be made by the Commissioners of the 
Treasury, every person has a right to search any of the indexes 
kept at the office for the registration of assurances of lands in 
Ireland.* So, certificates of naturalisation, wliich are enrolled in 
tlie Court of Chancery, may, subject to certain regulations made 
by the Lord Chancellor, be inspected and copied.^ 

§ 1807. The returns which surveyors are required to make to the 
registrar of metropolitan buddings, and the awards, certificates, 
and other documehls of the official referees^ which are directed to 
be kept in tlie office of the said registrar, are open to general 
inspection at all seasonable times, on payment of a small fee; 
and the registrar is bound to give, under his hand and seal of 
office, a copy or extract of any of these documents, to any person 
Remanding it, wlio is ready to pay for the same.* So, every 
person may, upon payment of a reasonable fee, insi)ect the register 
book kept by any registrar of British ships under tlie Merchant 
Shqiping Act of 1854,* as also any of the documents recorded by 
the registrar-general of seamen.* So, any person is entitled to 
inspect gratis the register of coahehippersJ' In addition to this 
long and repulsive string of statutes, many other public Acts, and 
a vast number of local and personal Acts, contain provisions 
enabling interested persons to inspect and obtain copies of par¬ 
ticular documents. 

‘ 1 & 2 Viet., c. 110, § 19 ; 2 & 3 Vic*t., c. 11, §§ 3, 8 ; 3 & 4 Vicl., 
C. 82, § 2. Similar lists kept by the Prothonotary of the Common Pleas at 
lAncaatcr may bo inspected on the same terms. Seo 13 & 14 Viet., c. 43, 
§ 24. See also 18 & 19 Viet., c. 15, §§ 2 8, as to Courts of Law and 

Equity in Counties Palatine. * 2 ife 8 Viet., o. 11, §§ 8, 9. 

* 13 & 14 Viet., c. 72, § 62. * 7 & 8 Viet., c. 66, § 9. 

* 7 8 Viot., 0 . 84, §§ 78, 91. « 17 & 18 Viet., c. 104, § 92. 

^ 17 & 18 Viet., c. 104, § 277. " 14 & 15 Viet., c.-78, § 13. 
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§ 1368. The mode of proving public documents must now, ‘ 
in the second place, be considered. And, first, as to legisla¬ 
tive Acts. It has already been seen that imhlic statutes need no 
proof, being supposed to exist in the memories of all.' StiU, for 
certainty of recollection, reference is had to a printed copy, and if 
the accuracy of such copy be (luestionablc, the Court will con¬ 
sult the Pai'liament roll.* In most of the local and ^personal 
Acts it was customary prior to the year 1851 to insert a clause, 
declaring that the Act should be deemed public, and should be 
judicially noticed; and the effect of this clause was to dispense 
with the necessity, not only of pleading the Act specially, but of 
producing an examined copy, or a copy printed by the printer for 
the Crown.* Since the commencement of the year 1851 this 
clause, however, has been omitted, the Legislature having enacted 
that every Act made after that date shall be deemed a public 
Act, and be judicially noticed as such, unless the contrary be 
expressly declared.' The simplest mode of proving those few Acts, 
whether they be local and personal, or merely private, which, 
being passed before the year 1851, contain no clause declaring 
them to be public, or which, being passed since that date, contain 
an express clause declaring them not to be public, is by producing 
a copy, which, if it purports to be printed by the Queen’s print^ 
need not be proved to be so;' or tlie Act may be proved by means 
of an examined copy, shown on oath to have been compared with 
the Parliament roll." Where the Acts arc not printed by the 
printers for the Crown, as is sometimes the case with respect to 
Acts for naturalising aliens, for dissolving marriages, for inclosing 
lands, and for other purposes of a strictly personal character, an 
examined copy, or a certified transcript into Chancery, if there bo 
one,' furnishes the regular proof. 

§ 1369. Before leaving the subject of legislative Acts, it may be 
observed, that the Statutes passed in Ireland prior to the Union are 

* Ante, § 6. ■ B. c. Jeffries, 1 Stra. 44G. 

* Woodward ». Cotton, 1 C. M. & R. 44, 47 ; Boaumont i’. Mountain, 
10 Bing. 404. Those cases explau], and piurtially overrule, Brett v. Beales, 
M. & M. 421. 

' 13 & 14 Viet., c. 21, § 7. '• 8 & 9 Viet., c. 113, § 3, cited ante, § 7i 

« R N. P. 226. 

^ Boob Barony, Min, Ev. 146, cited Hubb. Ev. 618. 
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conclusively proved in any court of Great Britain by producing a 
cop^ of them printed and published by the printer for the Crown; 
and, in like manner, the copies of tho statutes of England and of 
Great Britain, which have been printed and published by the 
government printer, are receivable as conclusive evidence in any 
court in Ireland.' 

§ 1370. It has been already remarked, that the statute or 
zoritten law of any foreign nation cannot be proved in English 
courts of justice, by the production of a copy of the law, how¬ 
ever well autlienticated; but that in all cases it is necessary 
to call some person, skilled in tho foreign law, to prove the 
existence and meaning of the statute or code on which reliance 
is placed.* 

§ 1371. Acts of state may be proved in various ways, according 
to the nature of the document. Thus a royal proclamation may 
be proved, by producing either the original, or a copy purporting 
to be printed by the printer to the Crown,® or an examined copy, 
or the Gazette in which it has been inserted;' for, as before 
stated,* it seems that the Courts are bound to take judicial notice 
<jt’ the Gazette, without any proof whence it came, or by whom it 
was printed. Again, British treaties may be proved, by producing 
either the originals, or copies exemplified under the Great Seal, 
or examined copies, or copies coming from the government press; 
but, in this last case, it may be doubtful whether the Couiis would 
be satisfied, without proof that the copy was actually printed by 
the printer for the Crown. Charters, leUers-patentf grants from the 


• 41 Geo. 3, c. 90, § 9. It is presumed that this § would be satisfied by 
producing a copy which purported to be printed by tho government printer, 
without proof that it was actually so printed. Tho words however, in their 
strict sense, do not admit of this construction, and the evil is not remedied 
by the Docum. Evid, Act, 8 & 9 Viet., c. 113, cited ante, § 7. See Wood- 
waid Cotton, 1 0. M. «fe R. 48. 

- Ante, §§ 1280, 1281. 

“ 8 & 9 Viet., c. 113, § 8, cited onto, § 7i 

■* R. 0 . Holt, 5 T. R. 436. * Ante, § 13. 

* As to proof of patents of inventions, see 16 16 VictI, o. 83* § 2, and 

16 17 Viet., c. 116, §§ 4 <k 6* cited ante, p. 12, n. 3; 
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Croivn, pardons, and commissions, will be most conveniently proved 
by the production of the originals under the Great Seal/ the 
Privy Seal, or the Royal Sign-manual; but as these arc matters of 
public record,' they might also, as it seems, be proved by exem- 
plilicatious under the Great Seal, or by examined copies. 

§ 1372. All iv’oclamations, treaties, and other aets of state of any 
Foreign State or of any British Colony, may be proved either by 
examined copies, or by copies purporting to bear the seal of the 
state or colony to which they respectively belong.® In one case, 
where a book was tendered in evidence, which pm’portcd to be a 
collection of treaties concluded by America, and was declared to have 
been published by authority there, as a regular copy of the archives 
in Washington; and it was further proposed to prove, by tlie 
American minister resident at this court, that the book was the 
rule of his conduct; Lord Ellcnborougli rejected the evidence, 
observing that he would not have admitted a book of Spanish 
treaties, though proved to have been printed by the King’s printer 
in that countiy.’ 

§ 1373. The Documentary Evidence Act, as already observed, 
renders copies of the Journals of either House of Parliamenji 
admissible in evidence, provided iliQy purport to be printed by the 
printers to either Hous(^; and it is not necessary to prove that 
the copies were in fact so printed.^ 

» 

§ 1374. The Articles of War, both in the land and marine ser¬ 
vice, being emanations respectively from the Crown a.,d the 
Admiralty under the statute law, must, like public Acts of Par¬ 
liament, be judicially noticed;® but, in order to instruct tlic 
Court, a copy, purporting to be printed by the Queen’s printer, or, 
in the case of the marine service, a copy certified under the hand 
of the Lord High Admiral, oY under the hands of any two or more 
of the commissioners for executing his office, should be produced.* 

' 2 BL Com. 340. * 14 & 10 Viet., c. 99, § 7, citod ante, § 9. 

* Richardsott, v. Anderson, 1 Camp. 66 n. a. 

* 8 9 Viet., c. 113, § 3, citod ante, §§ 7, 8. * Auto, § 6. 

® R. V. AVithors, citod hy Bullor, J., in R. v. Holt, 0 T. R. 446. See 
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• 

§ 1376. As the Buies, Orders, and Begulations of the late 
Poor-law Cortwiissioners are expressly declared by tlie Poor-law 
Amendment Act of 1831 to be as valid as if they were embodied 
in that statute,' they ought, as it would seem, to be judicially 
noticed; and the best mode of bringing any of them to the know¬ 
ledge of courts of justice, is by producing a copy, which is shown 
to have been printed by the printer for the Crown.® They may, 
however, be proved, by producing cither the originals or copies, 
provided they respectively purport to bear the seal of the Com¬ 
missioners’ Office;* or even by producing an examined copy, and 
showing that it has been compared with the original order, which 
is also proved to be genuine." The 'present Poor-law Commis¬ 
sioners, who are now collectively known by the name of “ The 
Poor-law Board,” * are also empowered to make rules, orders, and 
regulations; but all such must be under their seal, and purport to 
be signed by at least two of the commissioners, or by the president 
and one of the secretaries, except those intended for the guidance 
or procedure of themselves, or of persons employed by them for 
the business of their office; and if the mles he general, that is, if 
they are directed to, and affect more than, one union, or if they 
vary or rescind a general rule, whether they be directed to or 
affect one or more unions, they must be under seal, and under the 
hands of three or more of the commissioners, of whom the presi¬ 
dent shall be one.® It seems that, by virtue of the Documentary 
Evidence Act, the signatures need not be proved to be authentic; ^ 

1st sect, of tho Annual Mutiny ‘Act, and the Annual Marine Mutiny Act, 
cited ante, p. 4, n. 8. See also 12 & 13 Viet., c. 43, § 1, which directs 
judicial notice to be taken of tho Articles of War for tho government of the 
East India Company’s service. 

' 4 & 6 Will. 4, c, 70, § 42. See also §§ 16—20 of same Act. See, 
too, 10 & 11 Viet., c. 109, § 18, which provides, that “all lawful rules, 
orders, and regulations of the Poor-law Commissioners, mailo before the day 
on which the commissioners first appointed under this Act shall enter on 
their office, shall continue in full force and effect until rescinded or varied 
under the authority of this Act.” 

- See 7 & 8 Viet., c. 101, § 71, cited ante, § 17. 

» 4 & 6 Will. 4, c. 76, § 3, cited ante, § C. 

" Seo 4 & 6 Will 4, c. 76, § 18. ‘ 12 & 13 Viet,, c. 103, § 21. 

10 & 11 Viet, c. 109, §§ 7, 14, 16. ^ 

& 9 Viet, c. 113, § 1, cited ante, § 7. • . 
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and it is expressly enacted in the new Poor-hiAv Act, that if the 
documents purport to be sealed or stamped with the Commis¬ 
sioners’ seal, the genuineness of the seal need not be proved.’ 
The orders of the Insh Poor-law Commissionns, both late and 
present, may be proved by producing the originals or copies, 
purporting to be sealed or stamped with the seal of the board; 
“ but no such order or copy thereof shall be valid, or have any 
force or effect, unless the same shall be sealed or stamped as 
aforesaid.” * The orders, too, of the present Poor-law Commis¬ 
sioners for Ireland must further purport to be signed by at least 
two of the commissioners, or by tlie chief commissioner, or, in his 
absence, by the assistant commissioner; and, in either of the last 
two cases, they must, if made prior to the lltli of April, 1856,® 
have been countersigned by the secretary to the commissioners.'’ 

§ 1376. The judges have promulgated a rule, which must 
not be lost sight of in any case where an original record is 
required to be produced at the trial. The rule is in these words; 
“No subpoena for the production of an original record shall be 
issued, unless a rule of Court or the order of a judge shall be pro¬ 
duced to the officer issuing the same, and filed with him, and 
unless the writ shall be made conformable to the description of 
the document mentioned in such rule or order.” ^ 

§ 1377. The general’records of the realm, which are placed 
under the custody of the Master of the Rolls, may be proved 
by copies purporting to be certified 4>y the deputy-keeper of the 
records, or one of the assistant record-keepers, and to be sealed 
or stamped with the seal of the Record Office;® and in cqses 

* 10 & 11 Viet., c. 109, § 5. 

= 1 & 2 Viet., c. 66, § 121 ; 10 & 11 Viet., c. 90, § 3, Ir. 

^ When the office of secretary was aboli.shcd by 19 & 20 Viet,, c. 14. 

“ 10 At 11 Viet., c. 90, § 18, Jr. 

‘ Beg. Gen., H. T,, 1853, r. 32; 1E. A; B. App. ix. See as to former rules 
on the same subject, Reg. Gen., E. T., 11 Viet., 2 Ex. R. 394 ; 11 Q. B. 876 ; 
and 6 Com. B. 424 ; and Reg. Gen. 3rd Nov. 1861, 2 L. M. A; P. 660. 

® 1 At 2 Viet., c. 94, § 12, enacts, that “ the Master of the Rolls or deputy- 
keeper of the records may allow copies to be made of any records in the 
custody of the Master of the Rolls, at the request and costs of any person 
desirous of procuring tho same ; and any copy so made shall bo examined 
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of importance before the House of Lords or elsewhere, permis¬ 
sion will be given to one of the assistant keepers to produce the 
original record.' 

§ 1870. The next class of public documents to be considered 
consists of the records of courts of justice, and other judicial 
writings. And, first, as to the records of the superior courts of 
law and equity, and the quasi records of those courts. The 
expression “ quasi records ” will embrace depositions, affidavits, 
bills, answers, orders, and decrees, filed in Chancery, rules of 
court, and certain otlier documents, whicli, although not strictly 
records,' partake so much of their nature, that they can be proved 
by means of copies,’ to the same extent as records, and are subject 
generally to the same rules of evidence. Indeed, hencefortli, for 
the sake of convenience, the general term ‘'records” will alone 
be used, and will include all the documents just mentioned. Now, 
the records of the superior courts may either bo proved by the 
mere production of the orir/inals, —or, as this course would bo 
highly inconvenient to the public if generally adopted, since it 


and certified as a true and authentic copy by the deputy-keeper of the records, 
or one of the assistant record-keepers aforesaid, and shall be scaled or stamped 
wth the seal of the Bocord Oftico, and delivered to the party for whose use 
it was made.” § 13 enacts, that “ every copy of a record in the custody of 
the Master of the Bolls, certihed as aforesaid, and purporting to be sealed or 
stamped with the seal of the Record Office, shall be received as evidence in 
all courts of justice, and before all legal tribunals^ and before either House 
of Parliament, or any committeqiof either House, without any further or 
other proof thereof, in every case in which the original record could have 
been received there as evidence.” * Sec ante, § 1376. 

® B. N. P. 236. The reason given by Mr. Justice Buller in this passage, 
why the proceedings in Chancery are not records, is sufficiently amusing. 
After stating that a record is “ a memorial of what is the law of the nation,” 
he adds, now Chancery proceedings are no memorials of the laws of 
England, because the Cluimellor is not Imind to proceed according to tlic 
laws.'* As to rules of court not being redbrds, sea B. v, Bingham, 3 You. 
& Jer. 109, 112, 114. 

“ See as to decrees, B. N. P. 234, 236 ; as to bills and answers, Ewer v. 
Ambrose, 4 B. & 0. 25 ; as to depositions in Chancery, Highfield v. Peake, 
M. M. 109 ; as to affidavits, Davies v. Davies, 9 C. & P. 252 ; Garvin v. 
OairoU, 10 Ir. Law R. 323; as to rules of court, Selby v. Harris, 1 Lord 
Baym. 746 ; Duncan v. Scott, 1 Camp. 102. 
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might lead to the mutilation or loss of valuable documents,—they 
may also be proved by means of copies' Of these, there Bxefour 
kinds ; viz., exemplifications under the Great Seal; exemplifica¬ 
tions under the seal of the particular court where the record 
remains; office copies; and examined copies.* 

§ 1370. One or other of these copies will always be admissible 
in lieu of the original record, excepting in two cases: * first, if issue 
has been joined on a plea or replication of mil tiel recod'd, in some 
cause in a court to which the disputed record belongs;^ and 
secondly, if a person is indicted for perjury in any affidavit, 
deposition, or answer, or for forgery with respect to any record.* 
In either of these cases, the original document must be actually 
produced. On a trial, too, for perjury, the signatures of the 
defendant, and of the person w’hose name is attached to the jurat, 
must be proved;' after which the Court will presume that the oath 
was duly administered." For the purpose of insuring the pro¬ 
duction of the original record, application should be made to the 
court to which it belongs, or to a judge in vacation, who will make 
the necessary order.® 

§ 1380. Where an issue is raised as to the espistence of a record^ 
which does not belong to,the same court, the proof must be by an 

* Ante, § 409. Po8t,.§ 1436. » B. N. P. 226—228. 

® As to a possible third case, see ante, § 1303. * 2 Ph, Ev. 129. 

^ B.-2f. P. 239 ; B. v.JMon-is, 2 Burr. 1189 ; B. v. Benson, 2 Camp. 508; 
B. V. Spencer, By. <b M. 97 ; Crook v. I|^wling, 3 Doug. 77 ; Stratford «. 
Greene, 2 Ball & Beat. 296 ; Garvin v. Carroll, 10 Ir. Law B. 330, per 
Crampton, J. ; Lady Dartmouth «. Boberta, 16 East, 340, per Lord Ellen- 
borough and Le Blanc, J.- In this last case the judges intimated an opinion, 
that the same strictness was necessary in actions for malicious prosecution ; 
but this would seem to bo a mistake. See B. N. P. 13; Purcell v. M‘Namara, 
1 Camp. 200. * See ca.ses cited in last note. 

^ B. c. Spencer, 1 C. & P. 260, per Abbott, C. J, ; B. v. Turner, 2 C. <fc 
Kir. 732, per Erie, J. • 

" See ante, § 1370 ; Crook v. Dowling, 3 Doug. 77, per Lord Mansfield ; 
Bastard v. Smith, 10 A. & E. 214; Bentall v. Sydney, id. 164. The 
application to the Court of Chancery for leave to take an answer off the file, 
in order to prosecute the defendant for perjury, will be gronteil os a matter 
of right. Stratford v, Greene, 2 Ball ifc Beat. 294 ; Keinan v, Boylan, 1 
Sch. & Lef. 232. 
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eosemplijication under the Great Seal ; in order to obtain which, if 
the record does not belong to the Court of Chancery, a literal 
transcript of it must be removed thither by certiorari; for that is 
the centre of all the courts, and there the Great Seal is kept. An 
exemplification will then be transmitted by mittimus out of 
Chancery, to the court in which the cause is pending.* This 
seems to be the proper mode of proof, where the existence of 
a judgment of one of the superior courts is put in issue in any 
County Court.* 

§ 1381. When the existence or contents of the record are Tiot 
directly in issue, it may, at common law, be always proved by the 
second kind of exemplification, though practically recourse is 
seldom had to this medium of proof, where the record belongs to one 
of the superior courts. Both species of exemplifications are proved 
by mere production, as the judges are bound to take judicial notice 
of the seals attached to them; * and they are deemed of higher 
credit than examined copies, being presumed to have undergone 
a more critical examination.* Indeed, an exemplification under 
the Great Seal is itself considered a record of the highest validity.' 

§ 1383. An office copy of a record, by which is meant a copy 
authenticated by a person intrusted with the power of furnishing 
copies, is admitted in evidence upon the credit of the officer with¬ 
out proof that it has been actually examined, and is regarded as 
equivalent to the record itself,^when it is tendered as evidence in 
the same court, and in the same cause; but at common law, such 
copy must be proved to be correct, if it be produced, either in 
another court, or even in the same court in another cause.' 
Whether an issue out of Chancery can be considered as a pro¬ 
ceeding in that Court, so that, on the trial at Nisi Prius, office 
copies of former Chancery records in the same cause may be 

* B. N. P. 226 b; Hewsou v. Brown, 2 Burr. 1034. 

* Winsor v. Dunford, 12 Q. B. 603. 

* Ante, § 6. ' B. K P. 226 b, 228. * Id. 

' Den V. Pnlford, 2 Burr. 1179, per Lord Mansfield ; Jaok v. Kieman, 

2 Jebb & Sym. 231, 237, 238, per Bosbe, 0. J. ; Barron Daniel, Cr. & 
Dix, Abr. Cas. 283, per Doherty, 0. J, 
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admissible in evidence, is a question on which, the authorities are 
diametrically opposed;' but no doubt seems to be entertained, that 
on the trial of a cause issuing out of one of the common-law courts, 
the judge at Nisi Prius will be considered to all intents as acting 
under the authority of that court, and consequently will be bound 
to receive all office copies which would be admissible in the cause 
before the court above." 

§ 1383. So strictly has the general ride rejecting office copies, 
excepting in the same cause and court, been enforced, that where 
an action was brought in the Queen’s Bench against a sheriff 
for a false return to a writ of fieri facias, the Court would not 
allow the plaintiff to put in office copies of the writ and return, 
though the original cause was in that court.® Where, however, 
an office copy of an affidavit was admitted, under a judge’s order, 
to be a true copy, it was allowed to be used against the party 
making the admission.* It is true that several cases may be 
cited in which the Courts appear, at first sight, to have relaxed 
the above rule in favour of office copies of affidavits filed of 
record,* and of answers in Chancery;* but, on narrowly examin¬ 
ing these authorities,* it will be found that the distinction 
between office and examined copies was not taken, and that the 
real point disputed in each of the cases was, whether any copy 
was admissible in lieu of the original. 

, § 1384. The rule that office copies are inadmissible, excepting 

* The negative of this proposition was held by Best, 0. J., in Bumaud v. 
Nerot, 1 0. F. 678 ; the affirmative by Littledale, J., in Hi ghflal d 
Peake, M. M. 109. 

® Jack V. Kiernon, 2 Jebb Sym. 238, per Bushe, 0. J. ; B. v. Jolliffe, 
4 T. B. 292, per Buller, J. ; Anon., Ann. Mac. <fc Og. 310, per Brady, 0, B, 

^ Pitcher v. King, 1 0. & Kir. 655, per Lord Donman. 

* Davies v. Davies, 9 0. & P. 262, per Gurney, B. 

* Wightwick V. Banks, Forrest, 163; Casbum v. Beid, 2 Moore, 60 ; 
Croke v. Dowling, B. N. F. 14. This last case is more folly reported in 
3 Doug. 76, as Crook v. Dowling, and nothing is there said about the copy 
being an office copy. 

* Salter v. Tomer, 2 Camp. 87 ; Studdy v. Sanders, 2 D. tb By. 347< 
In tixis last case reference is made to Hennell «. Lyon, IB. |b A. 182, as a 
strictly analogous decision, but there an examined copy was produced. 
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in the court and cause to which the record appertains, applies only 
to such copies as are made by an officer having no other authority 
to make them than a rule of court established for the convenience 
of suitors; for, if the officer is hound, either at common law, or by 
statute, to furnish coffies, they will generally be admitted in all 
courts alike.' For instance, a chirograph, which is an office 
copy of a fine, is admissible as evidence of a fine in all courts, 
because it was the duty of tlie officer to deliver such copies to the 
parties whose titles were concerned;* but if it be necessary to 
show, what is now under almost all circumstances conclusively 
presumed,® namely, that the fine has been levied with proclama¬ 
tions, these cannot be proved by office copies, because the 
chirographer was not appointed by the statutes to copy the 
proclamations." Again, the rules of the superior common-law 
courts may be proved in any court by the production of an office 
copy, for such copies are given out by the officer in the usual 
course of his business.® So, a document delivered out by the 
registrar of the Court of Chancery as an order of that court, need 
not be compared with any book of the orders of the court, but will 
be regarded in the light of an original,® 

§ 1385. The Act of 13 & 13 Viet., c. 109, has facilitated* the 
proof of all records and documents belonging to the common-law 
side of the Court of Chancery, by making office copies admissible 
in evidence; and after enacting, in § 11,^ that a seal shall be 
provided for the Court of Chancery, which shall be called the 
Chancery Common-law Seal, and shall be judicially noticed, it 
goes on to enact, in § 18,* that every document sealed with this 

* B. N. P. 229 ; Black v. Lord Braybrook, 2 Stark. B. 12—14 ; Appleton 

1 ?. Lord Braybrook, 6 M. & Sel. 37—39. See 5 6 Will. 4, c. 82, § 4, 

2 B. N. P. 229. 

^ 11 & 12 Viet., a 70, §§ 1, 3, cited ante, § 63. 

* B. N". P. 229, 230 ; Doe v. Bluck, 6 Ikunt. 486. 

* Selby V. HairiB, 1 Lord Baym. 746; Duncan v. Scott, 1 Camp. 102, 
per Lord EUenborougb; Streeter v. Baxtlett, 6 Com. B. 562, 564; Jack «. 
Kieman, 2 Jebb & Sym. 233, per Perrin, J. As to^the mode of proving 
the general rules of inferior corurts, see post, § 1425. 

* Mayor of Ludlow v. C3iarlton, 9 C. P. 242, 246, 247, per Gurney, B. 

“ Cited ante, p. 9, n. 4. 

' The precise words are as follows ;—“ And be it enacted that every office 

4x2 
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seal, and purporting to be a copy of any record or document of 
any description, shall be deemed to be a true copy, and shall, 
without further proof, be admitted in evidence before all courts 
and persons, in like manner and to the same extent and effect as 
the original record or document would be admissible, as well for 
the purpose of proving the contents of such record or document, 
as of proving that such record or document belongs to the Court 
of Chancery, but not further or otherwise. Although the lan¬ 
guage here employed is of the most general character, apparently 
including the copy of “ any record or document of any descrip¬ 
tion,” the Legislature obviously intended that the Chancery 
Common-law Seal should only be attached to copies of such 
records and documents as belong to the common-law side of the 
Court of Chancery, and as are filed or deposited in the Petty Bag 
Office. The Orders in Chancery, made in pursuance of the Act, 
place this matter in a clear light; for they direct that the Clerk 
of the Petty Bag is to have the custody of the seal, and is to 
employ it in sealing such documents as are by the Act authorised 
to be sealed therewith. 

§ 1386. It would be no easy matter to enumerate all the records 
and documents which are deposited in the Petty Bag Office, and 
which may now, under § 13 of the Act, be proved by office copies; 
but among the most important may be mentioned the Parliament 
pawns, that is, the list of writs issued on calling new Parliaments 
from the time of Henry VII.; the returns of Members to Par¬ 
liament from the date of the Restoration; a few qualifications of 

copy issued from the Petty. Bag Office shall be sealed with the said Chancery 
Common-law Seal for the time being ; and every document sealed with such 
seal, and purporting to be a copy of any record or other document of any 
description, shall be deemed to be a true copy of such record or other 
document, and shall, without further proof, be admissible and admitted and 
received in evidence, as well ^before either House of Parliament as a lso 
before any committee thereof, and also by and before all courts, tribunals, 
judges, justices, officers, and other persons whomsoever, in like manner and 
to the same extent aiyl effect as the original record or other document would 
or might be admissible or admitted or received, if tendered in evidence, as 
well for the purpose of proving the contents of such record or other document 
as also proving such record or other document to be a record dt dooiunent of 
or bdonging to the said Court of Chancery, but not f\;irther or otherwise.” 
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Members of Parliament; the Bedford Level decrees; the decrees 
of Charity Commissioners from the reign of Queen Elizabeth; 
the commissions and inquisitions of lunacy and escheats from the 
time of Charles II.; the returns to writs for swearing in Masters 
Extraordinary of the Court of Chancery, and justices of the peace, 
and for electing coroners, verderors, and regardors; the returns 
to writs of scire facias, and a vast number of other writs which 
have issued from the common-law side of the Court of Chancery;' 
and a considerable number of enrolments of patents and specifi¬ 
cations, which, prior to the 1st of January, 1819,* were enrolled 
in the Petty Bag Office. 

§ 1387. Among other examples of office copies of the records of 
the superior courts, which, hy statute, are rendered admissible in 
all courts, may be mentioned,—first, the certificates of acknoicledg- 
ment of deeds by married women, which are filed of record in the 
Court of Common Pleas, and copies of which, purporting to be 
signed by the officer with whom they are lodged, are receivable as 
evidence of the acknowledgments to which they respectively 
relate ;*- 7 and next, the orders and decisions of the Court of 
Common Pleas, sitting as a Court of Appeal from the decisions of 
revising barristers, which may be proved by copies purporting to 
be signed by one of the Masters of the Court."' 


* See 12 & 13 Viet., c. 109, § 14. 

* From the let of January, 1849, till the Ist of October, 1852, all 
specifications for patents must have been enrolled in the Enrolment Office of 
the Court of Chancery. See 11 & 12 Yict., c. 94, § 14, and 12 & 13 Viet., 
c. 119, § 15. They are now filed, instead of being enrolled, under the 
Patent Law Amendment Act, 1862. See ante, § 1029. 

* 3 & 4 Will 0 . 74, § 88 ; 8 9 Viet., c. 113, § 1, cited ante, § 7. 

As to what verifying affidavits will be required by the Judges of the 
Common Pleas, before they will file a certificate of acknowledgment made 
out of England, see Maoqueen on Husb. dr ^ife, App. 22—>34, and cases 
there collected. 

^ 6 & 7 Viet., c. 18, after providing by § 66, that the judgment of the 
Conunon Pleas on the decisions of revising barristers shall be final “ in the 
case upon the point of law adjudicated upon, and shall be binding upon 
every Committee of the House of Commons appointed for the trial of every 
election petition,” enacts in § 68, ** that a copy of any order or dedsion of 
the said Court, such copy purporting to bo signed by one of the Masters of 
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§ 1388. Although, in Ireland, the officers of the superior courts 
are authorised, if not required, by statute,* to furnish office copies 
of the proceedings of such courts, these copies, with one statutory 
exception, seem to be admissible in evidence only in the same 
cause and the same court; the judges apparently considering, that 
the Legislature did not intend to effect such an innovation in 
the law of evidence, as would be introduced, if office copies of 
all the records of the superior courts were rendered universally 
admissible.® The exception just stated is founded on the Act of 
14 & 15 Viet., c. 57, which, by § 107, enacts that in every pro¬ 
ceeding before the court of the assistant barrister, or of the judge 
of assize upon appeal, an office copy of any judgment, decree, or 
order, made by or before any court of law or equity in Ireland, 
certified to be a true copy by the proper officer of such court, 
shall, upon proof of such officer’s handwriting, be deemed and 
taken as prima facie evidence of such document. This clause is 
remarkable, as setting at nought the valuable provisions of the 
Bocumentai'y Evidence Act, so far as relates to the proof of the 
office copies. 

O 

§ 1389. The most usual mode of proving records is by an 
examined copy; and when this course is intended to be adopted, a 
witness must be produced, who will swear that he has compared 
the copy tendered in evidence with the original, or with what the 
officer of the court, or any other- person, read as the contents of 
the record, and that such copy is correct.® It is not necessary fotf 
the persons examining to exchange papers, and read them alter- 


the said Court, shall be sufficient evidence in all coses, without proof of the 
signature of the said Master, and shall have the like force and effect as any 
entry made in any list or register of voters,” either under that Act, or under 
the Act of 2 3 Will. 4, c. 45. See, as to the corresponding law in Ireland, 

13 is 14 Viet., c. 69, §§ 79, 8l. 

' See 7 & 8 Viet., c. 107, § 11, and schedules. See, also for the former law, 
1 & 2 Geo. 4, c. 63, §§ 24, 25. * Jock v. Kieruan, 2 Jebb (k Sym. 231. 

® Reid V. Margison, 1 Camp. 469 j Gyles v. Hill, id. 471, n. ; M‘Neil 
V. Perchard, 1 Eap. 264 ; Fyson i>. Kemp, 6 C. & P. 71 ; RolT v. Dart, 2 
Taunt. 51; R. v. McDonald, Arm. Mac. & Og. 112, per Crompton, J. ; 
R. «. Hughes, Cr. is Dix, Cir. R. 13, per Doherty, C. J.; Hill v. Packard, 
6 Wend. 387 ; Lynde v. Judd, 3 Day, 499. 
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nately both ways;' but it is necessaiy that the copy should be an 
accuftite and complete copy, and therefore if it contains abbrevi¬ 
ations where, in the original, words were written at length, it 
cannot be received.* Moreover, if the record be ^vritten or printed 
in an ancient or foreign character, the witness, who has compared 
the copy with it, must have been able to read and understand the 
original.® It must also appear in all these cases, that the record 
from which the copy was taken was found in the proper place of 
deposit, or in the hands of the officer in whose custody the records 
of the court are kept. And this cannot be shown by any light 
reflected from the record itself, which may have been improperly 
placed where it was found.' 

§ 1390. The records or judicial proceedings of the Admiralty* 
and Ecclesiastical Courts,* of the Court of Stannaries,* and of the 
Courts of Quarter Sessions, may be proved like those of the 
superior courts at Westminster, either by producing tlie originals 
or by means of exeiliplifications, whether under the Great Seal or 
unaer the seals of the respective courts, which seals require no 
proof,® or by office copies in the same cause and the same court,® 
or by examined copies in any court.Indeed, these modes of 
proof are generally available with respect to the judgments or 
other proceedings of all inferior courts of record; “ and even 
where the court is not one of record, and where short notes of its 
proceedings are alone kept, these notes, being considered as public 
documents, may be proved by examined copies.'* Where the 
existence of a record or judgment of any of the inferior comimon- 
law courts is put in issue in some cause in the Court of Queen’s 
Bench, the party who has to produce the document questioned, 
may, instead of applying to the Court of Chancery, as he must 
have done had the record belonged to the Common Pleas or the 

‘ Cases cited in last note. ‘ B. v,* Christian, C. <Sr Marsh. 388. 

® Crawford & Lindsay Peer., 2 H. of L. Cas. 634, 644, 645. 

* Adamthwaite v. Synge, 1 Stark. B. 183, per Lord EHonborough; 
4 Camp. 372, S. C. 

* See 3 & 4 Viet., o. 66. * See 6 & 7 Viet., o. 38, § 14. 

' See 6 4s 7 WiU. 4, o. 106, §§ lO, 21. » Ante, § 6. 

® Ante, § 1S82. Bi v. Hains, Comb. 387, per Holt, C« J. 

“ Id. “ Id. 
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Exchequer/ move the Court of Queen’s Bench for a certiorari; 
and on the issuing of this writ, a literal transcript of the document, 
under the seal of the inferior court, will be returned directly into 
the Queen’s Bench, and will be sufficient to countervail the plea 
denying the existence of the original.® 

§ 1391. In extending to the records and other judicial pro¬ 
ceedings of all inferior courts the above common-law modes of 
proof, it must not be forgotten that, in a few instances, special 
statutes have been passed with a view of facilitating the proof 
either of the records or other proceedings of particular tribunals, 
or of particular records and documents. These Acts, however, by 
rendering admissible a convenient species of evidence, do not 
thereby deprive parties of the right of having recourse to any 
other mode of proof allowable at common law; or, in other words, 
the statutable methods of proof are cumulative, and not substitU’ 
tionary; since it is a doctrine, founded on common sense, largely 
sanctioned by authority, and especially applicable where the 
common law is concerned, that unless the enactment of a new 
provision clearly indicates an intention by the Legislature to 
abrogate the old law, both shall be understood to stand together, 
unless their so doing would be impossible or obviously absurd.® 

§ 1392. Subject to these observations, a reference may now be 
made to the Acts in question; and first as to the Bankrupt Law 
Consolidation Act/ which regulates the proof of the proceedings 
of the Court of Bankruptcy.* This statute enacts, in § 236, that 


> Ante, § 1380. 

3 Woodcraft v. Kinaston, 2 Aik. 317, 318, per Lord Hardwicke; 
Butcher’s case, Cro. EUz. 821. 

^ Escott V. Mastin, 4 Moore, Pr. 0. 11. 130, 131, per Lord Brougham ; 
Northam v. Latoucho, 4 C. tk P. 140, per Tlndal, C. J. ; E. v. Carter, 1 
Den. 0. 0. 65 ; Edwards v. Buchanan, 3 B. & Ad. 788. 

* li^ & 13 Viet., c. 106. As to the “Bankruptcy (Scotland) Act, 1866,” 
see post, § 1400 A. 

‘ The Irish Bankrupt and Insolvent Act, 1857, 20 is 21 Viet., c. 60, 
enacts in § 361, that every petition of bankruptcy, petition of insolvency, 
schedule, adjudication, petition for arrangement between a debtor and his 
creditors, appointment of assignees, certificate, deposition, order, docunent, 
or other proceeding in bankruptcy or insolvency, or under any such petition 
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"any fiat, petition for adjudication of bankruptcy, adjudication of 
bankruptcy, petition for arrangement between a debtor and bis 
creditors, assignment, appointment of assignees, certificate, depo* 
sition, or other proceeding or order in bankruptcy, or under any 
such petition for arrangement, appearing to be sealed with the seal 
of the court, or any writing purporting to be a copy of any such 
document, and purporting to be so sealed, shall at all times, and 
on behalf of all persons, and whether for the purposes of this Act 
or otherwise, be admitted in all courts whatever as evidence of 
such documents respectively, and of such proceedings and orders 
having respectively taken place or been made, and be deemed 
respectively records of the court, without any further proof thereof; 
and no such document or copy shall be receivable in evidence 
unless the same appear to be so sealed, except where otherwise in 
this Act specially provided." The Act goes on to provide, in the 
same section, that all commissions,’ and fiats, and proceedings 
under tlie same respectively, whicb may have been entered of 
record before the 15th of August, 183S, when the Act of 2 & 3 
'Will. 4, c. 114, passed, or which purport to have been sealed 
before the 11th of October, 1849, when this Act commenced, with 
the seal of the Court of Bankruptcy, and every writing purporting 
to be a copy of any such document, and to have been so sealed, 
shall upon the production thereof,—and in the case of any com¬ 
mission, fiat, or proceedings entered of record before the passing 

for arrangement, appearing to be sealed with the seal of the Court, or any 
writing purporting to be a copy of any such document, and purporting to be 
BO sealed, shall at all times, and on behalf of all persons, and whether for 
the purposes of this Act or otherwise, be admitted in all Courts whatever as 
evidence of such dociunents respectively, and of such proceedings and orders 
having respectively taken place or been made, without any further proof 
thereof; provided always, that all commissions of bankrupt, depositions, 
and other proceedings under the same, which may have been entered of 
record before the commencement of this Act, and having the certificate of 
entry thereon, purporting to be signed by the person appointed to enter the 
same by the Act of the Irish Parliament, 11 12 Geo. 3, c. 8, and the Act 

0 & 7 Will. 4, c. 14, or his deputy, shall, without proof of the appointmeift 
or handwriting of sudi person, be received as evidence of the same, and of 
the same having been duly entered of record, and of such proceedings having 
respectively taken place.” 

^ The word in the Act is " fiats,” but by the Interpretation Clause, § 276, 
this indudes ** commiasions.” 
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of 3 & 3 Will. 4, c. 114, with the certificate thereon, purporting 
to be signed by the person duly authorised to enter proceedinga 
in bankruptcy, or by his deputy,—be received as evidence of the 
same, and of the same having been duly entered of record, and of 
such proceedings having respectively taken place. 

§ 1393. The only importaiit documents not requiring a seal 
under the section just cited, are copies of declarations of insol¬ 
vency, and of minutes of resolutions, where arrangements have 
been made between debtors and their creditors under the control 
of the court; and provided these documents respectively purport 
to be certified by the Chief Eegistrar of the Court of Bankruptcy, 
or any of his clerks, as true copies, they are receivable as evidence 
of such declarations or minutes of resolutions having been filed in 
the office of the Chief Eegistrar.' If the declaration of insolvency 
has been filed, as it may be, in a country district, a copy purport¬ 
ing to be certified by the registrar of the district, is now receivable 
in evidence by virtue of the Bankruptcy Act, 1851.* It deserves 
notice, that copies of declarations of insolvency under the “ Irish 
Bankruptcy and Insolvent Act, 1857,” are required to be sealed 
with the seal of the court, that Act especially providing, that every 
such copy purporting to be so sealed, and to be certified by a 
registrar of tlie com’t as a true copy, shall be received as evidence 
of the declaration, and of the same having been filed.* 

§ 1394. In order that certificate of conformity, granted since 
the 11th x>f October, 1849, may discharge the bankrupt from idl 
demands proveable under the bankruptcy, it must be in writing 
under the seal of the court and the hand of the commissioner; 
and it must certify in a particular set form^ that the bankrupt has 
made a full discovery of his estate and effects, and has in all things 
conformed, and that, so far as the Court can judge, no reason 
appears to exist for doubtingthe truth or fullness of such discovery. 
The certificate will then, on production, be sufficient evidence 

‘ 16 & 16 Viot., c. 77, §§ 2, 6 ; 12 <Sr 18 Viot., c. 100, § 238. 

* 17 & 18 Viet., c. 119, §§ 16, 17, 19. 

• 20 21 Viot., c. 60^ § 363. 

< See 12 & 13 Viet., c. 106, Sob. Z ; 20 & 21 Viot., c. 60, Soh. 0. 
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of the trading, bankruptcy, fiat, or petition for adjudication, and 
of all other proceedings that have taken place prior to its being 
obtained.' Every certificate of conformity allowed by any 
commissioner before the 11th of October, 1849, although not 
confirmed according to the laws in force before that time, is now 
made to operate as a discharge of the bankrupt from all debts 
due by him when he became bankrupt, and from all claims and 
demands made proveable under the fiat.* With respect to 
warrants and summonses issued by the Court of Bankruptcy, the 
former must be under the seal of the court and the hand of one 
of the commissioners, and the latter must be in writing under 
the hand of a commissioner, or, iii his absence, under the hand 
of one of the registrars, and under the seal of the court, but 
in any event, the respective signatures and seals will be judicially 
noticed.* 

§ 1395. The records, orders, and proceedings of the Insolvent 
Debtors’ Court may be proved by certified copies, purporting to 
be signed by the officer in whose custody the same shall be, or his 
deputy, and to be sealed with the seal of the court. The Act of 
1 & 2 Viet., c. 110, which in § 105 contains the above general 
provision,* has occasioned some litigation by enacting in § 46,* 
that a copy of any vesting order, or of any appointment of 
assignees,—“ such copy being made upon parchment, and pur¬ 
porting to have the certificate of the provisional assignee of the 

' 12 & 13 Viet., c. 106, §§ 199, 205 ; 20 & 21 Viet,, o. 60, §§ 144, 
148, Ir. * 12 & 18 Viet., a 106, § 199. 

^ Id. §§ 24, 237. Seo ante, p. 10, n. 3. As to the Irish law, see 20 & 
21 Viet., c. 60, §1 35, 362. 

* 1 k 2 Viet., c. 110, § 105, enacts, that “a copy of such petition, 
vesting order, sdiednle, order of adjudication, and other orders and pro¬ 
ceedings, purporting to be signed by the officer in whose custody the same 
shall be, or his deputy, certifying the same to be a true copy of such 
petition, vestiag order, schedule, order of adjudication, or other proceeding, 
and purporting to be sealed with the seal of the said court, shall at all times 
be admitted in all courts and places whatsoever as sufficient evidence of the 
same, without any other proof whatever given of the same.” See, for the 
former law, 7 Oeo. 4, a 67, § 76, cited ante, p. 10, n. 4. 

' See corresponding § 19, of 7 Geo. 4, c. 67, cited ante,^ 10, n. 4; and 
Doe «. Willetts, 7 Com. B. 709. 
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said court, or his deputy appointed for that purpose, indorsed 
thereon, and to be sealed with the seal of the said court,”—shall 
be receiped as sufficient evidence of such order and appointment 
respectively having been made, and of the title of the provisional 
assignee, and of the other assignees respectively, under the same. 
This language has raised two questions, first, whether a certified 
copy on paper of a vesting order can be received; and, secondly, 
whether in the event of its being signed by a deputy, his appoint¬ 
ment for the pai-ticular purpose of making out copies must either 
be stated on the document or proved in evidence. The judges, 
by determining that a paper copy is admissible,’ and that the 
special appointment of a deputy need neither be stated nor 
proved,* apparently consider that the 46th section is rendered 
nugatory by the 105th.* In some cases, persons who are not 
traders, and traders who owe less than 300i., may now petition 
either the Insolvent Debtors’ Court or the County Courts for pro¬ 
tection from process, and these petitions, and all proceedings 
relating thereto, may be proved by producing either the originals 
purporting to be signed by the commissioner or judge of such 
respective courts, or copies of them purporting to be so signed.* 

§ 1396. A simple mode of proving the records and proceedings 
of the County Courts * is established by the statute 0 & 10 
Viet., c. 95, which, in § 111, enacts, “that the clerk,” now called 
the registrar,® “ of every court holden under this Act, shall cause 
a note of all plaints and summonses, and of all orders, and of all 
judgments and executions, and returns, thereto, and of all fines, 
and of all other proceedings of the court, to be fairly entered from 


’ Hounsfield v, Drury, 11 A. h E. 08. 

* Jackson v. Thompson, 2 Q. B. 887, 894. 

* As to the mode of proving the general rules of the Insolvent Debtors’ 

Court) see post, § 1426. ^ 

* 10 & 11 Viet., c. 102, §§ 4, 6 ; 7 & 8 Viet., c. 96, § 37. Before this 
last Act passed, it was necessary to prove the handwriting of the commia* 
aioner to the final order for protection. See 6 & 6 Viet., c. 116, § 10. 

* As to the mode of proving Civil Bill decrees in Ireland, see and com¬ 
pare 14 & 16 Viet,, c. 67, §§ 10, 97, 110,114,149, and Alcorn v. Larkin, 
Arm. M, & Og. 367 ; and Donagh v. Bergin, id. 28^. 

* 19 & 20 Viet., c. 108, § 8. 
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time to time in a book belonging to the court, which shall be kept 
at the office of the court; and such entries in the said book, or a 
copy thereof bearing the seal of the court, and purporting to be 
signed and certified as a true copy by the clerk,” or registrar, 
** of the court, shall at all times be admitted in all courts and 
places whatsoever as evidence of such entries, and of the 
proceeding referred to by such entry or entries, and of the 
regularity of such proceeding, without any further proof.” ‘ It 
has been held under this section, that the note entered by the 
Registrar of the County Court in his book cannot be contradicted 
by ally entry made by the judge in liis own minute book,* 

§ 1397. Among the particular judicial documents, the proof of 
which is facilitated by statute, may be mentioned convictions for 
any offences against the Factory Acts,® or the Act regulating labour 
in print-works,^ which must be filed amongst the records of the 
Quarter Sessions, and copies of which, certified under the hand of 
the Clerk of the Peace, are receivable in evidence upon any future 
proceedings under those respective Acts.® So, the Act of 12 & 13 
Viet., c. 11,—after enacting that offenders convicted of simple 
larceny shall not be sentenced to penal servitude,* unless they 
have committed that offence under certain specified circumstances 
of aggravation, or have been twice before summarily convicted 
under one or other of the following statutes, viz.: 7 & 8 Geo. 4, 
cc. 29 & 30; 9 Geo. 4, cc, 55 & 66; 10 & 11 Viet., c. 82, and 
11 & 12 Viet., c. 69,—goes on, in § 4, to provide, that, “in any 
indictment against any person who shall have been twice con¬ 
victed of offences punishable upon summary conviction as afore¬ 
said, it shall be sufficient to state that such person was at 
certain times and places so twice convicted as aforesaid, 
without otherwise describing the offences of which such person 
was so convicted as aforesaid; and a copy of any such con¬ 
viction, certified by the proper officer of the Court of General 
or Quarter Sessions to which such conviction shall have been 


' See ante, § 1396, ad fin. * Dews v. B.yley, 2 L. M. 4; P. 644. 

» 8 & 4 Will 4, 0 . 103 ; 7 «k 8 Viet., c. 16. * 8 is 9 Viet, c. 29. . 

• 7 & 8 Viet, c. 15, §§ 67, 68 ; 8 & 9 Viet., o. 29, §§ 49, 60. 

* See 16 is 17 Viet, c. 99, and 20*<k 21 Viot., o. 3. 
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transmitted or returned, or proved to be a true copy, shall be 
sufficient evidence to prove such conviction, and such conviction 
shall be presumed to be unappealed against unless the contrary 
be shown.” So, the verdicts and judgments in compensation cases 
under the Lands Clauses Consolidation Act, must be signed by 
the sheriffs, and deposited witli the records of the Quarter Sessions; 
and the same or copies thereof, signed and certified to be true 
copies by the Clerk of the Peace, are good evidence in all courts 
and elsewhere.* Under the Customs Consolidation Act, 1855, 
“ the condemnation of goods by any justice as forfeited under the 
laws relating to the customs may be proved in any court of 
justice, or before any competent tribunal, by the production of 
such condemnation purporting to be signed by such justice, or 
an examined copy of the record of such condemnation certified 
by the clerk of such justice.” * 

§ 1898. The modes of authenticating the records and judicial 
proceedings oi foreign and colonial courts, including those of 
the Channel • Islands, India, and all other possessions of the 
British Crown, except Scotland,® are now regulated by Lord 
Brougham’s Evidence Act,* which in § 7 enacts, that all judg¬ 
ments, decrees, orders, and other judicial proceedings of any 
court of justice in any foreign state, or in any British colony, and 
all affidavits, pleadings, and other legal documents, filed or depo¬ 
sited in any such court, may be proved either by examined copies, 
or by copies authenticated as follows : that is to say, they must 
purport either to be sealed with the seal of the court to which the 
originals belong; or if there be no seal, to be signed by one of the 
judges of such court, who must also certify to the. fact of there 
being no seal. When these provisions are complied with, no 
evidence is required either to authenticate the seal, signature, or 
certificate attached to the copy, or to prove the official character 
of the judge. If the foreign document, sought to be proved by a 

* 8 & 9 Viet., c. 18, § 60. 

18 & 19 Viet., 0 . 96, § 35. The draftsman of this olause had evidently 
very indistinct notions re8i)ecting the distinction between examined and 
certified copies. » 14 <b 16 Viet., o. 99, §§ 18,19. 

* 14 & 16 Viet., c. 99, § 7, cited ante, § 9. * 
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copy, does not fall within the language of the section just cited, 
evidence must be given that it is a public writing deposited in 
some registry or place, whence, by the law or the established usage 
of the country, it cannot be removed,' and the copy must then be 
shown to have been duly examined. 

§ 1399. Besides the section just referred to. Lord Brougham’s 
Act® contains several clauses which greatly facilitate the proof of 
English documents in Ireland, of Irish docume^j^in England, 
and of English and Irish documents in the Oolom^. Thus, § 9 
enacts, that “ every document, which Ijy any law now in force or 
hereafter to be in force, is, or shall be, admissible in evidence of 
any particular in any court of justice in England or Wales, -with¬ 
out proof of the seal, or stamp, or signature, authenticating the 
same, or of the judicial or official character of the person appear¬ 
ing to have signed the same, shall be admitted in evidence to the 
same extent and /or the same purposes in any court of justice in 
Ireland, or before any person having in Ireland, by law or by con¬ 
sent of parties, autliority to hear, receive, and examine evidence, 
without proof of the seal, or stamp, or signature authenticating the 
same, or of the judicial or official character of the person appear¬ 
ing to have signed the same.” § 10 enacts, that “ every document 
which, by any law now in force or hereafter to be in force, is, or 
shall be, admissible in evidence of any particular in any court of 
justice in Ireland without proof of the seal, or stamp, or signature 
authenticating the same, or of the judicial or official character of 
the person appearing to have signed the same, shall be admitted 
in evidence to the same extent and for the same purposes in any 
court of justice in England or Wales, or before any person 
having in England or Wales,, by law or by consent of parties, 
authority to hear, receive, and examine evidence, without proof of 
the seal, or stamp, or signature authenticating the same, or of the 
judicial or official character of the person appearing to have signed 
the same.” § 11 enacts, that “ every document which, by any law 
now in force or hereafter to be in force, is, or shall be, admissible 
in evidence of any particular in any court of justice in England 


' ^von V. Fuimval, 10. M. & B. 277, 291,292; Fomell v. Stackpoole, 
MUw. Bool. Ir. R temp. Radoliffe, 283—280. “ 14 iSs 16 Viet., o. 99. 
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or Wales or Ireland without proof of the seal or stamp or signa* 
ture authenticating the same, or of the judicial or official character 
of the person appearing to have signed the same, shall be admitted 
in evidence to the same extent and for the same purposes in any 
court of justice of any of the British Colonies, or before any per¬ 
son having in any of such colonies, by law or by consent of parties, 
authority to hear, receive, and examine evidence, without proof of 
the seal or stamp or signature authenticating the same, or of the 
judicial or oi&oial character of the person appearing to have signed 
the same.” v 


§ 1400. In conformity with § 10, as quoted above, it has 
been held in the courts of equity, that an affidavit purport¬ 
ing to be sworn before a Master Extraordinary of the Court of 
Chancery in Ireland, was admissible in evidence in this country 
without proof of the signature or official character of such master.' 


§•1400 A. Several clauses are inserted in the “ Bankruptcy 
(Scotland) Act, 1850 *’ * to facilitate the proof and to regulate the 
effect of proceedings under that statute, which may be tendered 
in evidence before English or Irish tribunals. One very im¬ 
portant section, relative to the mode of proving the orders and 
decrees of Scotch Bankruptcy Law, has been cited in an earlier 
chapter of this work,* and two or three more remain to be noticed. 
And first, § 47 enacts, that “ the warrant granting protection or 
liberation [to* the debtor], or a copy thereof, certified by one of 
the Bill Chamber Clerks if it is granted by the Lord Ordinary, or 
by the Sheriff Clerk if it is granted by the Sheriff, shall protect 
or liberate the debtor from arrest or imprisonment in Great 
Britain and Ireland and her Majesty's other dominions, for civil 
debt contracted previous to the date of sequestration, and all 
courts of justice and judges, and all officers and gaolers shall be 
bound to give effect to su2h warrant: but such warrant of pro¬ 
tection or liberation shall not be of -any effect against the 
execution of a warrant of apprehension or imprisonment in 
meditatione fugce or ad factum preestandum, or for any criminal 


‘ In re IVfahon’s Trust, 9 Hare, 469. 

* § 174 of the Act, cited ante, § 10 a. 


* 19 & 20 Viet., c. 
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act.”' Next, §§ 140 and 147 respectively enact, that the deliver¬ 
ance pronounced by the Lord Ordinary or the Sheriff, “dis¬ 
charging the bankrupt of all debts and obligations contracted by 
him, or for which he was liable at the date of the sequestration,” 
“ shall operate as a complete discharge and acquittance to the 
bankrupt in terms thereof, and shall receive effect within Great 
Britain and Ireland and all her Majesty’s other dominions.” 
Then comes § 73, which enacts, that the Act and warrant* which 
is granted by the Sheriff in confirmation of the trustee of a 
semestrated estate, and which vests in the trustee the whole 
pr^erty of the debtor,* “ shall be an effectual title to the trustee 
to perform the duties hereby imposed on him, and shall be 
evidence of his right and title to the sequestrated estate for the 
purposes of this Act; and a copy of such Act and warrant in 
favour of the trustee, purporting to be certified by the Sheriff- 
clerk, and to be autlicnticated by one of the judges of the Court 
of Session, shall be received in all courts and places within 
England, Ireland, and her Majesty’s other dominions, as prima 
facie evidence of the title of the trustee, without proof of the 
authenticity of tlie signatures or of the official character of the 
persons signing, and shall entitle the trustee to recover any pro¬ 
perty belonging or debt due to the bankrupt, and to maintain 
actions, in the same way as the bankrupt might have done if liis 
estate had not been sequestrated.” 

' See also § 77 of the Act, wMcli gives powers for renewing the warrant 
of protection. 

* The form of the Act and Warrant is given in Sch. (D) of the Statute, 
and is as follows ;— 

“ Act and Warrant of Confirmation of the Trustee, 

[Place and date.] 

“ The sheriff of the county of [insert county] has confirmed and hereby 
confirms A. B. [name and designation], trustee on tlie sequestrated estate of 
C. D. [name and designation]; and the whole of the estates and effects, 
heritable and moveable, and real and personal, wherever situated, of the 
said 0. D., are transferred and belong to A. B. as trustee for behoof of the 
creditors of the said C. D. in terms of the ‘ Bankruptcy [Scotland] Act, 
1866and the said A. B. has, as trustee aforesaid, in terms of the said 
Act, full right and power to sue for and recover all estates, effects, debts, 
and money belonging or due to the said C. D. 

(Signed) “C. B., Sheriff Clerk.” 

» § { 02 . 
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§ 1401. TLe Legislature lias interposed a special mode of 
proving some particular documents, when tendered in evidence 
as coming either from abroad, or from some place out of the 
jurisdiction of the Court. For instance, the Acts which authorise 
the afiprehension and committal of certain offenders, who have 
escaped into this country from the colonies, or from France, or 
America, enact, that copies of the depositions upon which the 
original warrant was granted, certified under the hand of the 
person issuing such warrant, and attested upon the oath of 
the party producing them to be true copies, may be received 
in evidence of the criminality of the person apprehended; ‘ but 
under the Act relating to colonial offenders, no person may 
indorse the colonial warrant, for the purpose of authorising tlie 
apprehension of any one, until the seal or signature, and official 
character of the party issuing it, have been proved to him upon 
oath or affidavit.® So, the Acts of 11 & 13 Viet., c. 42, and c. 43,— 
which contain provisions for apprehending offenders who escape 
from one part of the United Kingdom to another, or from one 
county or place in England to another, and which empower any 
magistrate of the place to which an offender is supposed to 
have escaped to back the warrant for his apprehension,—appear 
to render it necessary, as a preliminary step towards giving such 
magistrate jurisdiction, that proof should be made on oath of the 
handwriting of the justice issuing such warrant.® The Act, 
too, of 45 Geo.' 3, c. 92," which, in addition to other provisions 
now repealed,® enforces the attendance of witnesses in criminal 
prosecutions, who reside in one part of the kingdom, on sub* 
poenas requiring their appearance in another;—provides, in § 0, 
that, whenever any certificate of default in a witness to obey a 
subpoena shall, by virtue of that Act, be required to be acted upon 
in any part of the United Kingdom, other than tliat in which the 
same was originally issued, no court, judge, or justice, shall pro* 
ceed to enforce or act upon the same, until it shall be proved upon 
oath, that the seal, signet, and signature upon the same belong 

‘ 6 & 7 Viet., c. 34, § 4; id. c. 76, § 2 j id. o. 76, § 2. 

• 6 dr 7 Viet., c. 34, § 9. See also, 6 dr 7 Viet., o. 76, § 3. 

» See §§ 11—16 of 11 dr 12 Viet., c. 42; and § 3 of 11 dr 12 Viet., o. 43. 

* Cited ante, § 1137« * See 11 dr 12 Vici, o. 42, § 34. 
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respectively to the court, judge, or justice, whose seal, signet, or 
signatiure they purport to be. It may be questionable, whether, 
since the passing of the Documentary Evidence Act, this proof 
would be required as between England and Ireland;' but, as that 
Act does not extend to Scotland,’ all certificates, purporting to be 
sent from Uiat part of the United Kingdom to any other part, 
must still be proved in the manner pointed out by the statute of 
Geo. 3. 

§ 1402. Again, depositions taken under a writ of mandamus 
from the Queen’s Bench, cither in India, respecting misdemeanors 
committed in that country, or in any place belonging to her 
Majesty out of the United Kingdom, respecting offences against 
tlie Acts for th& abolition of the slave trade, may be read as 
evidence in the Queen’s Bench, on the trial of any indictment or 
information for these respective crimes, if they have been duly 
taken, and have also been returned to the Queen’s Bench closed 
up and under the seal of two of the judges of the foreign 
court.* 

§ 1403. With the view, as it would seem, of facilitating the 
proof of crimes committed either at sea or abroad, a clause has 
been inserted in the Merchant Shipping Act, 1854,* which evinces, 
like many other legislative efforts, more zeal than knowledge. 
The object of the enactment is to render such depositions as may 
have been taken abroad admissible in evidence, when the witness 
cannot be found witliin the jurisdiction of the court where the 
trial is to take place. The language employed is as follows:— 
“ Whenever in the course of any legal proceedings instituted in 
any part of her Majesty’s dominions before any judge or magis* 
trate, or before any person authorised by law or by consent of 
parties to receive evidence, the testimony of any witness is 
required in relation to the subject-matter of such proceeding, 

■ ■■■ " ■■ ■ ■ ■ ■ - - — - - - ■ — ■ ■ ■■■-- ^ . - 

* 8 & 9 Viot., 0 . 113, § 1, cited ante, § 7. * Id. § 6. 

* 13 Geo. 3, c. 63, § 40; 6 & 7 Vici, c. 98, § 4; ante, §§ 466—471. 
Aa to how far it is necessary to prove that they have been duly taken and 
returned, see B. v. Douglas, 13 Q. 6. 42. 

* 17 & 18 Viet., 0. 104, § 270. 


4 L 2 
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then, upon due proof, if such proceeding is instituted in the 
United Kingdom, that such witness cannot be found in that king¬ 
dom, or if in any British possession, that he cannot be found in 
the same possession, any deposition that such witness may have 
previously made on oath in relation to the same subject-matter 
before any justice or magistrate in her Majesty’s dominions, or 
any British consular officer clseAvhero, shall be admissible in 
evidence subject to the following restrictions; that is to say, 1. If 
such deposition was made in the United Kingdom, it shall not be 
admissible in any proceeding instituted in the United Kingdom : 
2. If such a deposition was made in any British possession, it 
shall not be admissible in any proceeding instituted in the same 
British possession : 8. If the proceeding is criminal, it shall not 
be admissible unless it was made in the presence of the person 
accused: Every deposition so made as aforesaid shall be authen¬ 
ticated by the signature of tlic judge, magistrate, or consular 
officer, before whom the same is made; and such judge, magis¬ 
trate, or consular officer shall, when the same is taken in a 
criminal matter, certify, if the fact is so, that the accused was 
present at the taking thereof, but it shall not be necessary in any 
case to prove the signature or official character of the person 
appearing to have signed any such deposition; and in any 
criminal proceeding such certificate as aforesaid shall, unless the 
contrary is proved, be sufficient evidence of the accused having 
been present -in manner thereby certified; but notliing herein 
contained shall affect any case in which depositions taken in any 
proceeding are rendered admissible in evidence by any Act of 
Parliament, or by any Act or ordinance of the Legislature of any 
colony, so far as regards such colony, or to interfere with the 
power of any colonial Legislature to make such depositions 
admissible in evidence, or to interfere with the practice of any 
court in which depositions not authenticated as hereinbefore 
mentioned are admissible.” 

§ 1404. l^he Common Law Procedure Act of 1862 contains a 
remarkable, and, as some persons may consider, an absurd, provi¬ 
sion with respect to the mode of proving such affidavits as shall be 
sworn abroad for the purpose of enabling the courts to direct 
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proceedings to be taken against defendants resident out of tlie 
jurisdiction. After enacting that these affidavits may be sworn 
before any consul-general, consul, vice-consul, or consular agent 
appointed by her Majesty at any foreign port or place;—it goes 
on to provide, that “ every affidavit so sworn by virtue of this Act, 
may be used, and shall be admitted in evidence, saving all just 
exceptions, provided it purport to be signed.by such consul-general, 
consul, vice-consul, or consular-agent, upon proof of the official 
character and shjnature of the person appealing to have signed 
the same.” * 

§ 1105. The above enactment not only violates the principle 
of the Documentary Evidence Act,* but it affords a strange 
contrast to a clause inserted in the Act for amending the practice 
of the Court of Chancery, which was passed in the same session 
as the Common Law Procedure Act. That clause has already 
been cited in the second chapter of this work; * and after regu¬ 
lating the mode of sw'earing and taking answers, examinations, 
affidavits, and other documents * abroad, it goes on to provide 
that the seal or signature of the Court, judge,* notary, consul, or 
other person, attached* to such documents, shall be judicially 
noticed. 

§ 1406. The Bankrupt Law Consolidation Act of 1849 * con¬ 
tains a clause on the same subject, which differs alike from each 
of those just mentioned, for it simply enacts, in § 343, that “ all 
affidavits to be made or used in matters of bankruptcy, or in any 

* 16 & 10 Viet., c. 70, § 23. - See ante, § 7. 

“ 15 (k 10 Viet., c. 80, § 22, cited ante, § 10. 

* Under those general words, a power of attorney executed in the British 
Honduras in the presence of a notary-public, has been proved in a Court of 
Equity by the production of the notary’s certificate under his hand and 
official seal Armstrong «. Stockhain, 24 L. J"., Ch,, 170, per Stuart, V. 0. 

* In Haggitt v. Ineff, 24 L. J., Ch., 120 ; 6 De Gex, M. «k Gord. 910, 

S. C., thp Lords Justices received an affidavit, which was sworn in the 
United States before, and attested by, a notary-public, and to which was 
appended a certificate of the British consul at New York, stating that the 
notary held that office, and that his signature was entitled to credit. See 
also Savage v. Hutchinson, 24 L. J., Ch., 232. * * 

« 12 & 13 Viet., c. 106. See also 20 & 21 Viet., o. 60, § 366, Ir. 
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matter or proceeding under that Act,*’ may,—if taken out of the 
United Kingdom,—be sworn “ before a magistrate and attested 
by a notary, or before a British minister, consul, or vice-consul.” 
Nothing is said about the proof of the signature, or of the official 
character of the functionary before whom any such affidavit may 
purport to have been sworn, and it would seem that no such proof 
would be deemed necessary by the Court. In one case the 
Lords Justices admitted an affidavit, which purported to have 
been sworn at New York before a person described in the jurat 
as a magistrate, and to which was attached the certificate of a 
notary, identifying such person as a magistrate of that city.* 

§ 1406 a. The enactments referred to in the last three sections, 
so far as they relate to British diplomatic and consular agents, 
would seem to have been superseded by the more recent Act of 
18 & 19 Viet., c. 42. This statute,—extending the provisions of 
6 Geo. 4, c. 87, § 20, which empowers consuls-general and consuls 
to administer oaths and to do notarial acts in the foreign places 
to which they are appointed,—enacts in § 1, that it shall be 
lawful “ for everyfc British ambassador, envoy, minister, chargd 
d’affaires, or secretary of embassy or of legation exercising his 
functions in any foreign country, and for .every British vice- 
consul, acting consul, pro-consul, or consular agent (as well as 
every consul-general or consul), exercising his functions in any 
foreign place, whenever he shall be thereto required, and when¬ 
ever he shall see necessary, to administer in such foreign country 
or place any oath, or to take any affidavit or affirmation from 
any person whomsoever, and also to do and perform in such 
foreign country or place all and every notarial acts or act which 
any notary public could or might be required and is by law 
empowered to do within the United Kingdom of Great Britain and 
Ireland; and every such oath, affidavit, or affirmation, and every 
such notarial act, adminii^tered, sworn, affirmed, had, or done 
by or before such ambassador, envoy, minister, chargd d’affaires, 
secretary of embassy or of legation, vice-consul, acting* consul, 
pro-consul, or consular agent, shall be as good, valid, and 


* Ex parte Beid, in re Came, 22 L. J., Oaa. in Bkpty. 4. 
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effectual, and shall be of like force and effect to all intents and 
purposes, as if such oath, affidavit, or affirmation, or notarial 
act, respectively, had been administered, sworn, affirmed, had or 
done before any justice of the peace or notaiy public in any part 
of the United Kingdom of Great Britain or Ireland, or before 
any other legal or competent authority of the like nature.” 

§ 1406b. § 2 enacts, that “affidavits and affirmations, so taken 
as aforesaid under the said Act of King George the Fourth or 
this Act, shall and may be received, read, and made use of in and 
before any court of law or equity, or other judicature whatever 
in any part of the United Kingdom, and the judges and officers 
thereof, in or in relation to any action, suit, cause, matter or 
proceeding in or before any such court or judicature, in like 
manner, and shall be of the same force and effect as affidavits and 
affirmations taken in or before such court or judicature, or by any 
person duly commissioned or authorised by such court or judi¬ 
cature to take such affidavits or affirmations, and shall be filed 
and dealt with accordingly.” 

§ 1407. Before any document, whether an original or copy, can 
be received in evidence of a judicial proceeding, it must in general 
appear that the record or entry of such proceeding has been 
finally completed. For instance, in order to prove the finding of 
an indictment, either at the Assizes or Sessions, it will not be 
sufficient to produce the indictment itself indorsed a true bill, or 
the minute-book of the Clerk of the Peace, or other officer of the 
court, in which that fact is entered; but the record must be formally 
drawn up, and proved in the regular way.' So, a judgment, whether 
interlocutory or final, of one of the superior courts, cannot be 
proved by producing the minutes, from which it is to be made up, 
or even the judgment paper or roll, in which the incipitur has been 
entered by the Master; for such incipitur is merely the instruction 
for the future judgment, and the judgment is no record till it is 
actually made up.* So, a verdict cannot, in general, be proved by 

’ R. «. Smith, 8 B. & C. 341; Potter Cooper, 6 C. & P. 364 ; Cooke 
V, Maxwell, 2 Stark. S>. 183 ; B. v. Thring, 6 C. P. 607. 

“ Godeflroy v. Jay, 3 0. & P. 192 ; R. v. Bellamy, By. & M. 171; f*ee 
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putting ,in the Nisi Prius record with the postea indorsed, but a 
copy of the judgment rendered upon it must be produced; for it 
may be that the judgment was arrested, or that a new tiial was 
granted.* It is said that this rule does not apply to issues out of 
Chanceiy or out of the Court of Admiralty,* because in these cases 
it is not usual to enter up judgment; but still it is apprehended, 
that, in addition to the record of tlie issue and of the verdict 
therein, the decree should be proved, in order to show that Uie 
verdict was satisfactory to the court granting the issue.* If the 
record itself be produced from the proper custody, it seems that 
no objection can bo taken to it, on the ground that it has not yet 
been hied.'* 

§ 1408. In stating that the formal record must generally be 
proved, it is not meant, as has sometimes been imagined,* that 
the record must be enrolled at full length on. parchment. It is true, 
that in the superior courts this practice has long been established, 
but in several other courts a more simple, or, it may be, a more 
slovenly method of making up records, and entering proceedings, 
prevails. Thus, in the House of Lords itself, the minutes of a 
judgment on the Journals constitute the judgment itself, and a 
judgment of that high court may, consequently, be proved, either 
by an examined copy of the minute,® or by producing a copy of 
the Journal in which it is entered, i)urporting to be printed by the 
authorised printer.* So, the orders of Quarter Sessions respecting 
the removal of paupers may be proved by the paper book, in 
which the proceedings of the court have been entered by the 


«. Meecock, 6 Esp. 177 ; 13. N. P. 228 ; R. «. Birch, 3 Q. B. 431, per 
Lord Denman ; Ayrey v. Davenport, 2 Now R 474 ; R v. Robinson, 1 
Cr. & Dix, Cir. C. 329. See Fisher v. Duddiug, 9 DowL 872. 

^ B. N. P. 234; Pitton v. Walter, 1 Stra, 162; Leo v. Gansel, 1 Cowp. 
3, per Lord Mansfield ; Fitch v. Smallbrook, Sir T. Raym. 32; Fisher v. 
Kitchingman, Willes, 367 ; Gillespie v. Gumming, Long. Town., Ex. Ir. 
R, 181; Jameson v. Leitch, Milw. Eccl. Ir. R. temp. RadcliJSe, 688, 689; 
Holt V. Miers, 9 C. tk P. 196. This rule seems to have been relaxed in two 
Nisi Prius cases, Foster v. Compton, 2 Stark. R. 364; and Garland v. Scoonos, 
2 Esp. 648. Sed qu. See post, § 1409, as to some exceptions to the rule. 

* 3 & 4 Viet., c. 65, §§ 11—16. “ B. N. P. 234. 

R V. Shaw, R & R 626. * See 3 Bl. Com. 24 ; Co. Lit. 260a. 

• Jones V. Randall, I Cowp. 17. ' 8 & 9 Viet., c. 113, § 3, cited ante, § 7 
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Clerk of the Peace, or by a copy of it, provided the minutes suffi* 
ciently disclose the jurisdiction of the court, and it be shown that, 
in practice, no other record of a more formal character is kept.‘ 
If, however, this last fact be not proved, or if the jurisdiction of 
the court do not appear in the minutes, as, for instance, if the 
caption be omitted, neither the book nor the copy can be received.* 
Again, the proceedings of the ecclesiastical courts may be proved 
by the minute books in which they are entered, or by copies of such 
books, if it be shown that in practice they are never reduced into 
a more formal shape ; * and the same rule will prevail with respect 
to the judgments and other proceedings of courts-baron,^ sheriffs 
courts,* mayor’s courts,* and other courts of inferior jurisdiction.^ 
Indeed, with respect to such courts of inferior jurisdiction as are 
not courts of record, it seems that their judgments may be proved 
by the officer of the court, or any other competent person, if it 
appear that, in fact, no entry of them has been made in any official 
book.* Thus, where a railway Act, after empowering owners of 
lands to claim compensation from the company, the amount in 
case of dispute to be settled by a sheriffs jury, directed that the 
verdicts and judgments thereon should be deposited with the 
Clerk of the Peace for the county among the records, and should 
be deemed records, the Court held that, on proof of non-compliance 
with this direction, parol evidence of such a verdict, and of the 
grounds on which it proceeded, might be given, and the under¬ 
sheriff was called for this purpose.* 

§ 1409. The rule requiring the record or judicial entry to be 
formally completed, before either the original or a copy can be 
admitted in evidence, is subject, as it would seem, to three 
exceptions. First, when the object is to show to any particular 

* R. «. Yeoveley, 8 A. & E. 806. 

“ R. V. Ward, 6 0. & P. 366, explained in R.'«. Yeoveley, 8 A. & E. 
818, 819. 

* Houliaton v. Smyth, 2 C. <b P. 25 ; R. v. Hains, Comb. 337, per Lord 

Holt; Skin. 684, S. 0. * Dawson ». Gregory, 7 Q. B. 766. 

• Aruudoll V. White, 14 East, 218—220. 

• IHsher V. Lane, 2 W. Bl. 834; 3 Wila. 297, S. C. 

' R V. Hains, Comb. 337 ; Skin. 684, S. C. 

• Dyson v. Wood, 3 B. & C. 449, 461. 

* Manning v. East. Cos. Rail Co., 12 M. W. 237, 243, 249. 
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court, that some trial has been held or other proceeding has 
occurred before the same court while sitting under the same 
commission, a minute of the former proceeding will be admitted 
in lieu of the record, because, in this case, the formal record 
cannot be presumed to have been made up.* Secondly, the same 
course will be allowed, ^where, in consequence of some ulterior 
proceedings in a cause having been taken, the record cannot, at 
the time when the evidence is required, have been regularly com* 
pleted. The case of E. v. Browne* will illustrate this exception. 
That was an indictment for peijury on a trial at Nisi Prius, and 
in order to prove the trial, the Nisi Prius record was tendered. 
No postea was indorsed upon it, but merely a minute of the verdict 
in the handwriting of the associate. An objection being taken to 
this evidence, the Court admitted it, on proof by the associate that 
a motion for a new trial was pending, and that until that rule was 
disposed of, the postea could not be indorsed. Perhaps, however, 
it was unnecessary to prove this last circumstance; for, thirdly, 
where the object of the evidence is merely to establish the fact 
that a certain judicial proceeding has taken place, as, for instance, 
that a trial has been had, a verdict given, or a writ issued, without 
regard to the facts disputed at the trial, found by the jury, or 
mentioned in the writ, and irrespective of all ulterior proceedings 
in the cause, it has been held that the record need not be formally 
drawn up.* Thus, the postea indorsed on the Nisi Prius record 
will be sufficient icvidence of a trial, to let in the testimony of a 
witness since deceased,* or, perhaps, to support an indictment 
against a witness for perjury ;* and where the fact that a writ has 

* R. V. Took©, 25 How. St. Tr. 446—449; recognised in R. v. Smith, 
8 B. 0. 343 ; R. v. Robinson, 1 Or. & Dix, Cir. 0. 329 ; R v. Reilly, 1 
Ir. Cir. R. 795, per Doherty, C. J. 

^ 3 0. (k P. 672 ; M. «k M. 315, S. C. In the last-named report the fact 
that a new trial had been moved for does not appear. 

* B. N. P. 234 ; Pitton v. Walter, 1 Stra. 162 ; Pisher v, BUtchingman, 
Willes, 367; Barton «. Dupuy, 1 Martin, N. S. 442. 

* Pitton V. Walter, 1 Stra. 162. 

‘Re. Browne, 3 0. «k P. 672 ; M. & M. 315, S. C. ; R. v. Coppard, 
M. & M. 118. ^e R V. Page, 2 Esp. 649, n. ; and R. v. Gordon, C. it 
Marrii. 410, in which case it was held by Lord Denman, that an allegation 
in an indictment for pexjmy that judgment was “ entei;ed up” in an action, 
WM proved by producing from the judgment office the book in which the 
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issued is mere matter of inducement, that fact may be proved by 
producing the writ, though it has not been returned, and is, con> 
sequently, not a record.’ So, when a prisoner was indicted at the 
Central Criminal Court for peijury committed by him on a trial 
held at the same court some six months before, the production 
by the officer of the court of the caption, the indictment with the 
indorsement of the prisoner’s plea, the verdict, the sentence, and 
the minutes of the trial as made by the officer, was held to be 
sufficient evidence of the trial, without the production of the 
record, or of any certificate of it, either under § 13 of 14 & 15 Viet., 
c. 99, or under § 22 of 14 & 15 Viet., c. 100.’ 

§ 1410. In proving records, it is sometimes a question of nicety 
to determine liow much of the proceediu^e must he given in 
evidence ; and as the practice in this respect differs widely accord¬ 
ing to the olfect for which the evidence is tendered, it is difficult 
to lay down any distinct rule. It may, however, be stated broadly, 
that where the object is merely to prove the existence of the 
record in question, that fact may be established by producing the 
document alone; but if the record be relied upon as proof of 
certain facts stated therein, or adjudicated thereby, all the proceed¬ 
ings which are necessary, either to render valid, or to explain, the 
particular document, must, in general, be put in evidence. For 
instance, if a decree in Chancery is offered, merely to prove that it 
was in fact made, here, as in the case of verdicts,* no proof of 
any other proceeding is required;* but if a party intends to 
avail himself of a decree, as an adjudication upon the subject- 
matter, and not merely to prove collaterally that the decree was 
made, he must generdly prove, not only the decree, but the bill 

inscription was entered. But see R v. Thring, 6 C. <fc P. 607^; and B. v. 
Bobinson, Or. <b Diar, Oir. 0. 239, where it was held that on an indictment for 
peijury in a prosecution, the record of the former trial must be made up 

‘ B. N. P. 234. 

“ B. V. Newman, 2 Den. 390 ; 3 C. <b Kir. 240, S. a See post, §§ 1443, 
1444. ® Ante, § 1409. 

* Jones V. Bandall, 1 Cowp. 18; B. N. P. 236 ; Blower v. Hollis, 1 Or. 
& Mee. 393; 3 Tyr. 366, S. C., where it was held, that an order for an 
attachment for not paying costs of an equity suit, was alone primR fade 
evidence that a suit had been pending. 
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and answer upon which it was founded; because, without such 
proof, it may be impossible to understand the decree, or to ascer¬ 
tain with certainty what disputed questions have been decided by 
it.‘ Where the bill and answer are fully recited in the decree, this 
reasoning does not apply; and, consequently, it has more than 
once been held that, in that case, the production of the decree 
alone will be sufficient.® On one occasion it was strenuously 
contended, that the depositions referred to in a decree must also 
be read as part of tlie record; but the Court ruled otherwise, 
observing, tliat it is from the bill and answer only tliat a court of 
equity collects the questions in dispute, and that tlie sole object of 
referring to the depositions, is to bring the same facts before a 
court of appeal, if necessary.® 

§ 1411. Again, a judgment of the Ecclesiastical Court cannot be 
made evidence without producing the libel and answer and the 
defensive allegations; * and on the same piinciple, if an appeal 
from such judgment has been heard, the decree of the court of 
appeal cannot be admitted, without in’oving that court to have 
been duly in possession of the suit, by producing the process of 
appeal, that is, the transcript of the proceedings sent from the 
court below.* The same rules apply to sentences in the Court 
of Admiralty, and to judgments in courts-baron and other 
inferior courts.® Whether an adjudication by the Insolvent 
Debtors’ Court for the discharge of a prisoner, can be received 
as evidence of his insolvency, without putting in his petition 
and schedule, is a question on which the authorities differ;^ 


® Blbwer ». Hollis, 1 Cr. & Mee. 396, per Bayley, B. ; Leake v. Marq. 
of Westmeath, 2 M. & Rob. 397, per Tiudal, C. J. ; Attwood v. Taylor, 1 
M. <b Or. 289, 290, per Lord Abingor. 

* Wheeler v. Lowth, Com. Dig. tit. Ev. C. 1; Wharton Peer., 12 Cl. <b 
Fin. 301, 302. 

® Layboum v. Crisp, 4 M. & W. 320, 326—328; 8 C. &P. 397,403—406. 

* Leake v. Marq.' of Westmeath, 2 M. ik Rob. 394, per Tindal, 0. J. 
This case viitually overrules Stodman v. Gooch, 1 Esp. 6, 8. 

‘ Id. ® Com. Dig. tit. Ev. C. 1. 

^ In M*Kee v. Famam, 2 Cr. & Dix, Cir. C. 209, Torrens, J., rejected 
the adjudication ; but in Brennan v. Dillane, Ir. Cir. R., 853, Ball, J., 
admitted that document without the petition, though 'he requhed the pro- 
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though, on strict principle, such evidence would seem to be 
inadmissible. 

§ 1412. Prior to the alterations in Equity pleading, which were 
made in 1852, an answer in Chancery could not formally be given 
in evidence without reading the entire bill,* unless it were shown 
that the bill was lost or destroyed;* but this rule was seldom 
rigidly enforced; for, as the statements in the bill could not be 
considered in the light of admissions,’ to insist upon their being 
read looked too much like an attempt to prejudice the cause; and, 
therefore, in practice, the reading of the interrogatory part of the 
bill was alone required, and that only when the answer was 
ambiguous without referring to the questions.^ The practice here 
described of course still continues with respect to all bills and 
answers framed under the old system; but when the pleadings 
are drawn in the amended form as laid down in the Act of 15 
& 16 Viet., c. 86,* it seems on principle, that the proper course 
is to require the interrogatories to be read at the same time as 
the answer, but to dispense with the reading of the bill, unless 
it be necessary to show for what specific relief the plaintiff 
prays. 

§ 1413.* Depositions in Chancery, also, cannot in general be 
read, without proof of the bill and answer, in order to show that 
a cause was depending, as well as who were the parties, and 
what was the subject-matter in issue; for, if no cause were 
depending, the depositions are but voluntary affidavits; and if 
there were one, the depositions cannot be read, unless the cause 
was against the same parties or tliose claiming in privity with 
them.^ Still, the bill and answer, by being so put in, ^o not 

ductiou of the schedule. Tliia last decision is said to have been followed by 
Jackson, J., in a later case, id. 

* Pennell v. Meyer, 2 M. Eob. 98 ; 8 C. P. 470, S. 0. 

* Gilb. Ev. 49,60 ; Rowe v. Brenton, 8 B. <k C. 766. ’ See ante, § 786. 

* Pennell v. Meyer, 2 M. & Rob. 98, per TindaJ, C. J.; 8 C. & P. 470, S. 0. 

* See §§ 10 & 12. * .Gr. Ev. § 616, in part 

^ Layboum v. Crisp, 4 M. W. 32C, per Lord Abingor ; Blower v. 
Hollis, 1 Or. & Mee. 396, Maule argu. ; 2 PL Ev. 149 ; B. N. P. 240; 
Hightingal v. Devisme, 6 Burr. 2694. 
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become evidence to be submitted to the jury, and the opposite 
counsel has consequently no right to read or refer to them in his 
address; for the judge only is to look at them, for the purpose of 
determining whether the depositions are evidence, by seeing what 
was in issue in the suit.' Moreover, no proof of the bill or 
answer is necessary, where the deposition is used against the 
deponent as his own admission, or for the purpose of contradicting 



order for the reading of the depositions upon tlie trial of an issue 
out of that court, then, upon proof of the order, the depositions 
will be read without antecedent proof of the bill and answer, 
provided the witnesses cannot be produced.® So, depositions 
may be read upon proof of the bill alone, if the defendant to 
the spit is in contempt for not putting in an answer, and has 
had an opportunity of cross-examining tlie witnesses, which he 
has chosep to forego.^ 

§ 1414. Where a party relies upon depositions taken under, the 
old law, he must read the interrogatories as well as the answers, 
unless he can prove that the former arc lost or destroyed,* and it 
seems that he must also read as part of his case the whole depo¬ 
sitions, including the cross-interrogatories and answers thereto.* 
Depositions under the new system are not open to these niceties; 
for the oral examination of the witness is taken down by the 
examiner, “not ordinarily by question and answer, but m the 
form of a narrative.” ^ The party, however, who seeks to put 
these depositions in evidence, whether in equity or at common 
law, must remember that to render them valid, they must be 
written throughout by the examiner himself,* and authenticated 
by his signature, and they must also be transmitted by him to the 

* Chappell V. Forday, 14 M. d; W. 303. 

3 Highfield v. Peake, M. & M. 109. 

3 Palmer v. Lord Aylesbury, 15 Yes. 176; Corbett v. Corbett, 1 Yes. ie 
B. 336, 339—341. 

Gazenove v. Yaughau, 1M. 4; SeL 4 ; Carrington v. Comock, 2 Sim. 567. 

Bowe V. Brenton, 8 B. & C. 765. 

' Demperley, v. Scott, 5 C. & P. 341, per Tindal, C. J. 

15 dz 16 Yiot., c. 86, § 32. 

Stobart v. Todd, 23 L. J., CL, 056, per Kindendey, Y. C. 
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Becord OjBGlce of the Court of Chancery, to be there filed.’ Proof 
therefore, must be forthcoming that these regulations have been 
complied with, if the admissibility of tilie depositions be disputed; 
but the original document need not be produced, for it will 
suffice to put in evidence either examined copies of them, or 
copies certified as true copies by the officer to whose custody the 
originals are intrusted.* • 

§ 1415. Depositions taken under special commissions cannot, in 
general, be read without proof of the commission and return. 
Nay, it has more than once been contended that it is necessary 
in these cases to go further, and to put in the order, the bill and 
answer, or the other judicial proceedings, upon which the com¬ 
mission has been founded. Lord Ellenborough, however, on one 
occasion expressed a contrary opinion at Nisi Prius ;* and Chief 
Baron Pollock more recently is said to have held, that the com¬ 
mission must be taken prima facie to have issued regularly, and 
consequently that the production of the order was not requisite.* 
This ruling, which is certainly convenient, has moreover been 
partially sanctioned, though not distinctly recognised by the 
Court of Queen’s Bench.’ 

§ 1416. Doubts have also been entertained respecting the 
legal mode of transmitting the depositions, &c., to the courts, 
and it has not yet been finally determined whether the commis¬ 
sioners may avail themselves of the Post-office, or whether the 
documents must be sent by a special messenger.* In one 
case the commission was sent- by post, addressed to certain 
commissioners in Newfoundland. After a few months a sealed 
packet was brought to the Master’s office by a person unknown, 
and was found to contain the commission, the return to it, and 

‘ 16 «fc 16 Viet., c. 86, § 34. 

® Id. j 14 & 16 Viet., c. 99, § 14, dtod post, § 1437 j Reeve i>. Hodson, 
10 App. xix., per Wood, V. C. 

• Bayley v. Wylie, 6 Esp. 86. As to examinations Under writs of man¬ 
damus, see ante, §§ 466—471, 1402. 

* Entwistle v. Dent, cited arguendo in 11 Q, B. 1002. 

‘ Greville v. Stulz, It Q. B. 997, 1004—1006. 

' See Ooz v. Newman, 2 Ves. Ji B. 168, 170. 
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the examinations of the witnesses, signed by the persons named 
as commissioners. The handwriting of the commissioners being 
proved, as also the fact that they were living at Newfoundland, 
the Court held that sufficient evidence had been given to 
establish the validity of the return.* 

§ 1417. Subject to the observations .contained in the two fore¬ 
going sections, examinations or depositions taken by virtue of the 
English Act, 1 Will. 4, c. 22, or the Irish Act, S & 4 Viet., 
c. 105, may be read in evidence, saving all just exceptions, if 
they purport to be certified under the hand of the Commissioners, 
Master, Prothonotary, or other person taking the same,’ and if 
it further appears to the satisfaction of the judge, that the 
examinant or deponent is beyond the jurisdiction of the court, 
or dead, or incapable from permanent sickness or other per¬ 
manent infirmity to attend the trial.* 

§ 1418. The mode of proving the examination of prisoners, 
and the informations or depositions of witnesses, which have 
respectively been taken by justices or coroners in criminal cases, 
has already been explained in previous parts of this work.^ 

§ 1419.* The return to inquisitions post mortem, and other 
inquisitions, surveys, dXtents, and the like, cannot strictly* be 
proved, without»reading the commissions on which they depend/ 
unless in eases of general concernment, when the commission 
will be regarded as a thing of such public notoriety as not to 
require proof.* 

§ 1420. To prove an aicard, it is not only necessary to pro- 


^ Simms v. Uenderson, 11 Q. B. 1015. 

® 8 & 9 Viet., c. 113, § 1, cited ante, § 7. 

» 1 Wm. 4, c. 22, § 10; 3 & 4 Viet., c. 105, § 75, Ir. ; cited ante, § 478. 

^ As to examinations, ante, §§ 811-^823 ; as to depositions, ante, §§ 447 
—460. * Gr. Ev., § 516, in pait. 

* As to when this rule will bo relaxed, see post, § 1423. 

f Evans «. Taylor, 7 A. & K 617 ; 3 N. & P. 174, S. C ; B. N. P. 228 ; 
Newburgh v. Newburgh, 3 Bro. P. 0. 663 ; Hubb. ^v. 689, 690. 

* Sir Hugh Smithson’s case, per Lord Hardwicke, cited B. N* B. 228, 229. 
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duce and prove the due execution of that instrument, but the 
submission to reference must also be proved; for otherwise 
the authority of the arbitrator to decide the question between the 
parties does not appear.' If the submission be by a written 
agreement, its execution by all the parties, including the party 
relying upon it, must be strictly proved;* and that too, though it 
has been made a rule of court, pursuant to one of its terms;* but 
if the arbitrator has been appointed by any rule of court, judge’s 
order, or order of Nisi Pidus, in any action," then, on proving the 
RAvard, and producing the rule or order of reference, a sufficient 
prira& facie case will be made out; and it will not be necessary'to 
show, by producing the record in the original action, or otherwise, 
what specific matters were actually referred.’^' If the submission 
contain a power to appoint an umpire, or to enlarge the time for 
making the award and such power be acted upon, proof must be 
given of the instrument by Avhich the umpire was appointed, or 
the time enlarged; and a mere recital in tlic awai’d will not be 
evidence of these facts; ® neither can the appointment be proved 
by showing that the umpire had undertaken the duties belonging 
to his office, and had actually signed the award." As the exe¬ 
cuting an award is a judicial act, proof should be given in all 
cases where more than one arbitrator is appointed, that the signing 
by the joint arbitrators took place in the presence of each other;*' or 
if, under the terms of reference, the award is to be good although 
it be executed by a less number than, all the arbitrators, still it 
must be shown that the arbitrator who has not signed the instru- 

‘ Ferrer v. Oven, 7 B. & 0. 427 ; 1 M. & By. 222, S. C. ; Autram r. 
Chace, 15 East^ 209 ; Brazier v. Jones, 8 B. & C. 124. 

- Cases cited in last note. 

® Bemey v. Road, 7 Q. B. 79. 

" 3 4 Will. 4, c. 42, § 39 ; 3 & 4 Viet., c. 106, § 63, Ir. 

Gisborne e. Hart, 6 M. & W. 60; recognised in Dresser v. Stansficld, 

14 M. & W. 828, per Parke, B. 

* Still V. Halford, 4 Camp. 19, per Lord EUenborough ; Davis v. Va.sa, 

15 East, 97. 

' Still V. Halford, 4 Camp. 19. 

“ Stalworth «. Inns, 13 M. & W. 466 j Wright v. Graham, 3 Ex. R. 
131; Eads v. Williams, 4.De Gex, M. & Gord. 674; Lord v. Lord, 5 E. & 
B. 404. 
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ment lias had notice to attend the execution, and has omitted or 
refused to do so.' 

§ 1421. In the case of awards by public ojicers, a less rigid 
amount of proof Avill sometimes be deemed sufficient, and in th% 
absence of evidence of any subsequent usage inconsistent witli 
tlie award, the maxim, omnia priesumuntur rite esse acta, will be 
held to apply.* Thus, where commissioners, named in an inclo- 
surc act, and authorised thereby to stop up roads, provided two 
justices made an order to that effect, published their award, which 
recited such order, and by which they stopped up a certain public 
footpath, it was held, that tliis recital was sufficient primS, facie 
evidence of a valid order, on proof of an ineffectual search for the 
instrument itself, and that the award must be taken to have been 
rightly made, unless some proof of enjoyment inconsistent with it 
could be given." The principle of this case has been carried 
much further by the Legislature; for awards made and confirmed 
by commissioners under several of the more recent General 
Inclosure Acts, are^ rendered conclusive evidence of a compliance 
with those Acts, and of all necessary notices and consents; and 
everything specified in such awards are binding and conclusive on 
all persons.* 

§ 1422. Several otlier Acts relieve parties who rely on particular 
judicial, documents, from the necessity of proving the antecedent 
proceedings, on which the .validity of the documents depends. 
One example has already been given in the case of a bankrupt’s 
certificate,® and another in the case of depositions in bankruptcy.' 

* White fl. Sharp, 12 M. & W. 712; Wright «. Graham, 3 Ex. R. 134, 
Ijcr Parke, B. ; In re lieck & Jackson, 1 Com. B., IT. S., 696. 

• ® R. i>. Haslingfield, 2 M. & Seh 668 ; Doe «. .Gore, 2 M. & W. 321 ; 
Doo V. Mostyn, 12 Com. B. 268; Hoysham v. Forster, 5 M. & Ry. 277. 
As to when such awards may be proved by certified copies, see post, pp. 1293 
—1296. ^ ® Manning v. East. Cos. Rail. Co., 12 M. <b W. 237. 

* 6 & 7 Will. 4, c. 116 ; 3 & 4 Vici, c. 31; 8 & 9 Viet., c. 118 ; 9 & 
10 Viet., c. 70 ; 10 Jr 11 Viet., c. Ill j 11 Jr 12 Viet., c. 99. 

® See 3 Jr 4 Viet., c. 31, § 1 ; and 8 Jr 9 Viet., c. 118, §§ 104,105, 167. 
See 17 Jr 18 Viet., c. 104, § 173, as to submissions to, and awards by. 
Shipping Masters. « Ante, § 1394. ‘ • ’’ Ante, § 461. 
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§ 1423. In proving ancient records, the strict rules of evidence 
are sometimes relaxed. Thus, a document, purporting by its 
contents to be an exemplification of a commission issued by Queen 
Elizabeth, and produced from the proper place of deposit, has 
. been allowed to be read, without any evidence of its being a true 
copy, though no seal was affixed to it, and the state of the parch¬ 
ment was such as to render it impossible to say whether the 
Great Seal had ever been appended.' So, ancient depositions may 
be read without putting in the iuteiTogatories,* or the bills and 
answers to which they relate,® or the commissions under which 
they were taken,^ if it be proved that search has been made for 
these documents, and that they cannot be foimd; and on the like 
liroof, answers may, it seems, be received in evidence, though the 
bills be not forthcoming. So, ancient extents, surveys, or returns 
to inquisitions, which come from the proper custody, and which 
bear internal evidence of having been taken under due authority, 
have sometimes beenjidmitted, especially when they were tendered 
as evidence of reputation, though the commissions on which their 
legality depended could not be found.® Where, however, such 
documents contain no internal evidence of authenticity, they 
cannot be read, unless the commissions be produced from the 
l^ropcr depository;® neither can they then, if there appears to 
have been any excess of authority, or any other iiTcgularity in the 
proceedings, sufficiently serious to render them not only voidable 
but void.^ Whether a record be ancient or modern, it is of 
course allowable, after'proof of its loss or destruction, to show its 
contents, as in the case of any other document, by secondary 
evidence.® 

* Mayor of Boverley v. Craven, 2 M. & Rob. 140, per Aldei'aon, B. 

* Rowe V. Brenton, 8 B. & 0, 765. “ Byam v. Booth, 2 Price, 234, n. 

* Bayley v. Wylie, 6 Esp. 85, per Lord EUenborough. 

" Rowe i>. Bronton, 8 B. & 0. 747—760 ; 3 M. & Ry. 133, S. 0. ; Doe 
V. Roberts, 13 M. & W. 620, 531, 633 ; * Vicar of Kelliiigton v. Trinity 
College, 1 Wils. 170 ; Alcock v. Cook, cited 2 Ph. Ev. 149, n. 1; Anderstou 
V. Magawley, 3 Bro. P. 0. 688 ; Gabbett («. Clancy, 8 Ir. Law R. 299. 

* Evans v, Taylor, 7 A. E. 617 ; 3 N. <fc P. 174, S. C. See Duke of 
Beaufort v. Smith, 4 Ez:. R. 460. 

^ Va\ix Barony, Min. Ev. 67 j Powis Barony, cited Cruiso on Digu. c. 6, 
§ 60 ; Leighton ^ Leighton, 1 Stra. 308 ; Hubb. Ev. 590. 

® Ante, § 398, et seq. 


4 u 2 
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§ 1424. Before leaving the subject of judicial proceedings, it is 
necessary to advert to certain documents, which, though emanating 
from courts of justice, are not records, or such proceedings, as to 
bo capable of being primarily proved by means of copies. First, 
writs and warrants, until they are returned, must be proved by 
actual production, though after their return, they become matters 
of record, and are, consequently, proveable by copies.* When 
writs of summons and writs of execution have been renewed 
under the Common Law Procedure Act, 1802,* tlie fact of renewal 
may be proved by the production of the respective writs, provided 
they purport to be marked •with tlie seal of the court, showing 
them to have been renewed according to the Act.* Next, an order 
or certificate of a judge, if not indorsed on a record, cannot, it 
seems, be proved by a copy, but the original must be produced, 
when the Courts will judicially notice the signature, if it purport 
to be that of one of the equity or common-law judges of the 
Superior Courts at Westminster.'* A judgp’s order may also be 
proved by the rule making it a rule of court.‘ 

§ 1425. Witli respect to the general rules and regulations of 
inferior courts, some doubt exists as to the mode of proof. In 
one case, where it appeared that the Insolvent Debtors’ Court had 
ordered the printing-and circulation of its rules for the guidance 
of its officerSj^Lord Tenterden admitted one of these printed copies 


* B. N. P. 234. If the ■writ is the gist of the action it must be returned, 
id. As to inhibitions, citations, monitions, &c., arising out of appeals to tho 
Privy Council from deiusions of the Admiralty or Ecclesiastical Courts, see 
6*7 Viet., c. 38, § 9. 

* 16 & 16 Viet., c. 76, §§ 12,124. 

‘ § 13 is in these words: “ The production of a writ of summons pur¬ 
porting to be marked •with tho seal of the court showing the same to have 
been renewed according to this Act, shall be sufficient evidence of its having 
been so renewed, and of the cbmmencement of the action as of the first 
date of such renewed writ for all purposes.” § 126 is as follows :—" Tho 
production of a writ of execution, or of the notice renewing the same, 
purporting to be marked with such seal, showing the some to have been 
renewed according to this Act, shall be sufficient o'ridence of its having been 
BO renewed.” The Irish Act 16 ik 17 Viet., c. 113, contains in §§ 30 dr 
142, similar provisions. * 8 dr 9 Viet., c.113, § 2, cited ante, § 7. 

* Still V. Halford, 4 Camp. 18, per Lord Ellenborough. * 
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as primary evidence, though the original rules under the seal of 
the court were kept at the court, and no proof was given that the 
copy produced had been compared with them.' In another case, 
however, where an officer of the same court produced what pur¬ 
ported to be a printed copy of the rules of the court, and stated 
that he had obtained it from the clerk of the rules, and that he 
was in the habit of distributing similar copies as authentic docu¬ 
ments, the Court rejected the copy, as the witness could not 
otherwise vouch for its authenticity, and no evidence was offered 
that these printed rules had ever been sanctioned by the Court.® 

§ 1420. The prolate of a will is a copy of that instrument under 
the seal, either of the Ecclesiastical Court, or, since the 11th of 
January, 1858, of the Court of Probate, which copy is attached 
to a certificate, stating that the original will has been duly proved 
and registered, and that administration of the goods of the 
deceased has been granted to one or more of the executors named 
therein.’ This document,—which, in the event of the will being 
proved in solemn form of law, can •only be granted after satis¬ 
factory evidence has been furnished to the Court of adequate 
capacity on the part of the testator, of testamentary intention 
untainted by fraud, and of due execution,^—constitutes the title- 
deed of the executor, without which his character cannot bo 
recognised, and with which it cannot in general be impugned, in 
any court of law or equity.® 


§ 1427. The primary mode of proving a probate is bj producing 
either the document itself, when due notice will be taken of the 
seal,® or the Act-book, or register from the Court of Probate,® 


® Banco v. Hobson, M. & M. 294. 

® H. V. Koops, 6 A. & E, 198. In this caso, Dance v. Hobson was not cited. 

® Toller on Ex. 68. , 

“ Jones V. Goodrich, 6 Moo. P. C. R. 19, 21, per Dr. Lushington. 

® Toller on Ex. 74, 76 ; Allen v. Dundas, 3 T. R. 126 ; Keynes v. Duke 
of Wellington, 9 Bcav. 679, 699, 601. As to the jurisdiction of the Court 
of Probate to grant probate in the case of a married woman’s will, made in 
pursuance of a power, see Barnes v. Vincent, 6 Moo. P. 0. R. 201, cited 
post, § 1621. See also Ward v. Ward, 11 Beav. 377. 

® Kempton v. Gross, Hep. temp. Hardw. 108 ; ante, § 6. 

^ Cox V. Allingbam, Jac. Hep. 614. So, the revocation of probate may 
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containing an entry that the will has been proved, and probate 
granted, or even a certified or examined copy of such book or 
register.’ If, indeed, as was formerly the practice in some of the 
inferior spiritual courts,® no Act-book, or other separate record of 
the granting of probates has been kept, but on the will itself a 
memorandum has been indorsed, stating that the executor has 
proved it, and that the probate has passed the seal; then, on proof 
of such former practice, and on production of the will with such 
indorsement, the title of tlie executor will be sufixciently estab¬ 
lished, without accounting for the non-production of the pro¬ 
bate.* But under no other circumstances will the original will 
be admitted, either by a court of law or equity, as evidence of 
title to personal property.'* In the event of the probate being 
lost or destroyed, it seems that it may be proved by an examined 
copy;* but in such case the practice of the Court of Probate,®— 
like that which used to prevail in the spiritual courts,—^is to grant 
either an exemplification, or a certified copy of the entry of the 
Act-book or register, in which the grant of probate is recorded.’ 

§ 1438. The granting administration, which, lilce the granting 


be proved by tho Act-book; R. v. Ramsbottom, 1 Lea. C. C. 26, n. Sco 
ante, § 395. 

^ Davis V. Williams, 13 East, 232; R. v. Pliillpott, 2 Den. 308, per 
TalfoTxrd, J. ; 'Dorrett v. Mens, 16 Com. B. 142; 14 & 15 Viet., c. 99, 
§ 14, cited post, § 143*?. 

- For instance, tho Bishop’s Courts at Winchester and Wells, 7 A. & E. 
240, 243. 

® Doe ». Mew, and Doe v. Gunning, 7 A. & E. 240 j 2 If. & P. 260, S. C. 
See also Gorton v. Dyson, IB. <fc B. 219 ; 3 B. Moore, 668, S. C. 

* Pinney v. Pinney, 8 B. &C. 336 ; R v. Bames, 1 Stark. R. 243, per 
Le Blanc, J. ; Stone v. Forsyth, 2 Doug. 707. 

® R V. Haines, Skinn. 584, per Lord Holt; Hoe v. Nelthorpo, 3 Salk. 
154 ; 1 Lord Raym. 164, S. C., nom, Hoe v. Hathrop. 

® 20 & 21 Viet., c. 77, § 69j enacts, that “ an official copy of the whole 
or any part of a will, or an official certificate of the grant of any letters of 
administration, may be obtained from the registry or district registry whore 
the will has been proved or the administration granted, on the payment of 
such fees as shall be fixed for the same by the rules and orders under this 
Act.” Tho fees fixed by the Rules are sixpence for every folio of seventy- 
two words of office copy, and an additional foe of £1 for “ evoiy office copy 
of will imder seal of the Court.” See also 20 & 21 Viet., c. 79, § 74, Ir. 

^ Shepherd v. Shorthose, 1 Stra. 412. See post, § 1437. 
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of probate, is the act of the Court of Probate, may be proved by 
producing either the letters of administration under the seal of 
the court,' or the Act-book or register containing a record of the 
grant, or an exemplification, or an examined or a certified copy of 
such record, or an official certificate of the grantand either of 
these kinds of proof will be admissible as primary evidence.* 

§ 1439.^ The next class of public wiitings to be considered 
consists of official registers, or books kept by persons in' public 
office, in which they are required, whether by statute or by the 
nature of their office, to write down particular transactions, 
occurring in the course of their public duties, and under their 
personal observation. These documents, as well as all others of 
a public nature, are generally admissible in evidence, although 
their authenticity be not confirmed by the usual tests of truth, 
namely, the swearing and the cross-examining of the persons 
who prepared them. They are entitled to this extraordinary 
degree of confidence, partly, because they are required by law 
to be kept, partly because their contents are of public interest 
and notoriety, but principally, because they are made under 
the sanction of an oath of office, or, at least, under that of 
official duty, by accredited agents appointed for that purpose. 
Moreover, as the facts stated in their entries are of a public 
nature, it would often be difficult to prove them by means of 
sworn witnesses.® 

§ 1430. To render any document admissible in evidence as an 
official register, it must be one which the law requires to he kept 
for the public benefit. Thus a book produced from the office, now 
abolished,® of the Secretary of Bankrupts, in which entries were 
made of the allowance of ceitificates, has been rejected, as it was 
not kept by order of the Lord Chancellor, nor were the entries 

’ Tho Beal will bo judicially noticed, ante, § 6. 

- See 20 & 21 Viet, c. 77, § 69, cited ante, p. 1270, n. 6. See also 20 
& 21 Viet., c. 79, § 74, Ir. 

* Kemptbn v. Cross, Rep. temp. Hardw. 108, 109 ; Elden u. Keddell, 8 
East, 187; Davis v. WUliams, 13 East, 232. See ante, § 395*,and post, § 1437. 

* Gr, Ev., § 483, in great part. ® 1 St Ev. 230. 

* 16 & 16 Viet., c. 77, § li 
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made by any person in the course of his official, duty.' In like 
manner, a register of attendance kept by the medical officer of a 
union for the inspection of the guardians, in obedience to a rule 
of the Poor-law Commissioners, has been held inadmissible; no 
credit being given to the officer in respect of the entries, but tlio 
♦book being merely intended as a check upon himself.* So, Lord 
Denman has refused to admit the register of shipping kept at 
Lloyd’s.® So, a report stating the burthen of a foreign ship, 

. and th6 number of the crew, which was made by tlie master to 
the authorities at the Custom-House, and was there filed, has been 
rejected, when tendered in evidence as a public document to 
prove the burthen of the ship; and the same fate has befallen a 
certificate filed at the Custom-House, which was signed by a party 
who certified that he had measured the vessel, and stated the 
amount of the tonnage. In neither of these cases did it appear 
that the documents had been prepared by any official personage 
in the discharge of a public duty." So, the registers and records 
of baptisms and marriages formerly performed at the Fleet and 
King’s Bench prisons, at May Fair, at the Mint in Southwark, and 
in certain other places, are inadmissible, on the ground that they 
were not compiled under public authority.* So, a mamage 
register kept by a clergyman in Ireland, prior to the 31st of 
March, 1845, when the Irish Marriage Act came into operation^ 
has, for a similar reason, been rejected.® So, a Jewish register of 
circumcision^ kept at the great synagogue in London, has been 
rejected^ though it was proved that the entries in it were in 

* ' Henry V. Leigh, 3-Camp. 499. 

® Merrick v. Wakley, 8 A. & E. 170. 

3 Freeman v. Baker, 6 C. <fc P. 482. For a description of this book, see 
Kerr v. Shodden, 4 C. & P. 531, note a. In Bain v. Caso, 3 0. «fc P. 490 ; 
and in Abel v. Potts, 3 Esp. 242, this book was admitted ; in the first- 
named case, to prove that the coast of Pern was in a state of blotkado at a 
particular time, and in the other, as evidence of the capture of a vessel. 
See also Bichardson v. Hellish, 2 Bing. 241, per Best, C. J. 

" Huntley t>. Donovan, 16 Q. B. 90. 

* Read e. Passer, 1 Esp. 213 ; 1 Pea. R. 303, S. 0. ; Doe v. Gatacre, 8 
C. & P. 578. These registers are now deposited in the office of the Registrar- 
General, pursuant to the Act of 3 ih 4 Viet., c. 92, §§ 6, 20, which Act, 
however, does not render them receivable in evidence. 

® Stockbridge v. Quicke, 3 C. & Kir. 305, per Parke, B. 
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the handwriting.of a deceased Chief Eabbi, whose duty it was to 
perform the rites of circumcision, and to make correspondiug 
entries in the book.' So, the birth, marriage, or burial register 
of a Wesleyan or other dissenting chapel will be rejected, unless 
it has been deposited in the office of the Registrar-General, and 
entered in his list pursuant to the provisions of the Act of 3 & 4 
Viet., c. 92,* 

§ 1431. The same rule prevails with respect to foreign and 
colonial registers; that is, copies of such registers will be admis¬ 
sible, only on proof that they are required to be kept, either by 
the law of the country to which they belong,* or by the law of this 
country. In the absence of such proof, a copy of a baptismal 
register in Guernsey,''—a copy of a certificate of baptism by the 
chaplain of a British minister at a foreign court,’—a copy of the 
marriage register kept in the Swedish ambassador’s chapel at 
Paris,® prior to the 28th of July, 1849,*—and a copy of the book 
kept at the British ambassador’s hotel in Paris, wherein the 
ambassador’s chaplain had made and subscribed entries of all 
marriages of British subjects celebrated by him,"—have been 
rejected. But on the other hand, an examined copy of a 
marriage register in Barbadoes has been admitted, it appear- 

' Davis V. Lloyd, 1 C. «te Kir. 276, per Lord Denman and Patteson, J. 
Diit see observations on this case, ante, § 633. 

' Whittnek v. Waters, 4 0. & P. 375; Newham v, Eaithby, 1 Phillim. 
315 ; Ex parte Taylor, 1 .T. <k W. 483. As to the Act, see ante, § 1364, 
and post, p. 1283, n. 4. • 

® See Perth Poor., 2 H. of L. Cas. 866, 873, 874, 876, 877. 

• Huet V. Le Mesuiier, 1 Cox, 276. On this case Dr. Lushington observos 

that the evidence was rejected, “ because it did not appear by what authority 
the register was kept. Supposing it had boon proved that Guernsey was 
part of the diocese of Winchester, which it is, and that by ancient custom a 
register was required to bo kept there, different considerations might have 
applied to the case. # « # I am of opipion, that there is no ground of 

distinction, supposing the register had been kept by order of a competent 
authority, between registers kept in Guernsey and in this country.” Coode 
«. Coode, 1 Curt. 766. * DuflFerin Peer., 2 H. of L. Cas. 47. 

• Leader v. Barry, 1 Esp. 363. 

• When the Act of 12 & 13 Viet., c. 68, for facilitating the marriage of 
British subjects in foreign countries, passed. 

" Atblone Peer., 8 Cl. & Fin. 262. 
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ing that by the law of that colony such register was kept.' In 
America, authenticated copies of foreign registers are receivable 
in evidence.’ 

§ 1433.’ It is also deemed essential to the official character of 
these books, that the entries in them be made promptly, or at 
least without such long delay as to impair their credibility, and 
that they be made by the person whose duty it was to make them, 
and in the mode required by law, if any has been prescribed.'' 
Thus, a minister’s entry of a baptism, which took place before he 
had any connexion with the parish, and of which ho received 
information from the clerk, is inadmissible; as is also the private 
memorandum made by the clerk who was present at the cere¬ 
mony.* The Court, however, will not reject an entry in a parish 
register, merely because it was not made contemporaneously, 
or because it was made or sanctioned by the incumbent, on infor- 
raatiou received from some other person; for it will be presumed 
tliat the incumbent, however he got bis information, had satisfied 
himself of the fact before he authorised tlie entry. Thus, an entry 
in a parish book, which was kept at the parish church, of a burial 
in the workhouse cemetery within the parish, has been received in 
evidence, though it appeared that the incumbent sanctioned the 
entries on the faith of statements made by others, and not from 

his personal knowledge of the burials.’ 

* 

§ 1433. It may here be advisable to enumerate some of the 
books which the law will recognise as official registers, or public 
documents. Of this description are parish registers;’ the 
registers of births, marriages, and deaths, made pursuant to the 
Registration Act;" the register of marriages in Irelandthe regis¬ 
ters of marriages abroad, as kept by British consuls since the 38th 
of July, 1849;the registers and certificates of Indian marriages, 

* Coode V. Coode, 1 Curt. 766, 766, 767, per Dr. Lushington. 

" Kingston v. Lesley, 10 Seig. & B. 383, 389. 

’ Gr. Ev., § 486, as to first five lines. 

Doe V. Bray, 8 B. 4; C. 813 ; Walker v. Wingfield, 18 Ves. 443. * Id. 

•’ Doe V. Andrews, 16 Q. B. 766. ^ Doe v. Barnes, 1M. & Rob. 386. 

« 6 At 7 Will. 4, c, 86. « 7 At 8 Yict, c. 81, §§ 62, 71. 

12 At 13 Viet., c. 68. 
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as delivered to the Registrar-General since the Ist of January, 
1862; ‘ certain non-parochial registers deposited in the office of 
the Registrar-General, by virtue of the Act of 3 & 4 Viet., c. 92;* 
the books of baptisms, marriages, and burials in India, deposited 
at the India-IIouse ; * the lists of passengers transmitted by the 
captains of ships in the India trade to the Court of Directors, in 
pursuance of an Act of Parliament; * the deposit and transfer 
books of the East India Company,* and of the Bank of England;* 
the rolls of Courts Baron;' land-tax assessments; ® Poor Law 
valuations in Ireland; * vestry books;bishops’ registers and 
chapter-house registers;" terriers; '* the books kept at public 


* .14 «k 16 Viet., c. 40, § 22, enacts, that “the certificates which 

bo doliverod to tho Registrar-General of Births, Deaths, and Marriages, in 
England, under this Act, or xmder any laws or regulations to be made there¬ 
under, shall bo kept in the general register-office, in the same manner, and 
indexes thereof shall be unwio, and searches permitted, and copies thereof, 
sealed or stamped with tho seal of the General Register-Office, shall bo given, 
in tho like manner as by the Act of 6 & 7 Will. 4, c. 80, is jirovided concerning 
tho certified copies (kept in such office imder the said Act) of the registers of 
births, deaths, and marriages, in England; and every certified copy, pur¬ 
porting to be sealed or stamped with the seiil of the said General Registor- 
Offico, of any such certificate delivered to tho said Registrar-General under 
this Act, or under such laws or regulations, sliall bo received as evidence of 
the marriage to which tho same rektos, without further proof of such certi¬ 
ficate, or of any entry therein.” 

* See ante, p, 1216, n. 2, as to what these registers consist of; and 
post, p. 1283, u. 4, as to tho conditions on which they are receivable in 
evidence. 

’ Rep. of 1838, by Comm, to inquire into the state of non-parochial 
registers, p. 13. ^ 

* Richardson e. Hellish, 2 Bing. 204. See 3 & 4 Will. 4, c. 93, § 3. 

^ 2 Doug. '693, n. 3. 

® Mortimer v. M‘Callan, 6 M. W. 68. 

^ B. N. P. 247 ; Doe v; Askew, 10 East, 620. 

* Doe V. Seaton, 2 A. & E. 178, per Patteson, J. ; Doe v. Arkwright, id. 
182, n., per Lord Denman ; R. v. King, 2 ^T. R. 234 ; Doe v. Cartwright, 
Ry. & M. 62 ; 1 C. «Sr P. 218, S. C. 

* Surift V. M‘Tiernan, 11 Ir. Eq. R, 602, per Brady, Ch. ; Welland v. 
Lord Middleton, id. 603, per Siigden, Ch. 

R. V. Martin, 2 Camp. 100. 

“ Arnold v. Bp. of Bath and Wells, 6 Bing. 316; Coombs v. Coether, M. 
& M. 398 ; Humble v. Hunt, Holt, N. P. R. 601. 

B. H. P. 248; 1 St. Ev. 239. 
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prisons; * the books of the Master’s office; * the log-books and 
muster-books of Her Majesty’s ships, and even official letters 
lodged at the Admiralty; ’ lists of convoy; ^ the books of tJiQ 
Sick and Hurt-office; * the official log-books kept by the masters 
of merchant ships;' poll-books for the election of members 
of Parliament; ^ the books which contain the official proceed¬ 
ings of corporations, and matters respecting their property, 
if the entries are of a public nature;" the books and other official 
papers kept at the Custom-House,* at the office of Inland 
Revenue,’®—which includes what were formerly the Excise," and 
the Stamp-offices,'*—at the Post-office, and at the Register-offices 
of merchant seamen,'* of joint-stock companies," including banking 
companies,'* and of copy-right; '* and in short, the official docu¬ 
ments belonging to all oUicr public offices. It will presently be 
seen, when the proof of public documents by examined or certified 
copies is discussed,'' that this list might be much enlarged ; but» 
in order to avoid repetition, no other instances are here given. 

§ 1104. The most satisfactory mode of proving official registers 
and other public documents of a like nature, is by producing the 


’ Salte V. Thomas, 3 B. <b P. 188 ; R. v. Aicklcs, 1 Lea. C. C. 391. 

" Merrick v. Wakley, 8 A. & A. 172, per Lord Denman. 

* D’laraeli v. Jowott, 1 Esp. 427 ; Watson v. King, 4 Camp. 276; R. ». 

Fitzgerald, 1 Lea. C,C. 20 ; R. u. Rhodes, id. 24; Barber v. Holmes, 3 
Esp. 190. Mo^t of these documents arc now lodged at the Record OflSco. 
See ante, § 1338. ■* Richardson v. Hellish, 2 Bing. 241, per Best, 0. J. 

‘ Wallace v. Cook, 5 Esp. 117. ® 17 <fe 18 Viet., c. 104, §§ 280—287. 

^ Mead v. Robinson, Willes, 422 ; R. ». Hughes, cited, id. j R. v. Davis, 2 
Str! 1048; 6 «k 7 Vict.,c. 18,§§ 93—9G; 13 ck 14 Viet.,c. 69,§§ 99—102,Ir. 

* Marriage v. Lawrence, 3 B. <k A. 142; R. v. Mothersell, 1 Stra. 93 ; 
Thetford’s case, 12 Vin. Abr. 90, pi. 16 ; Waninor v. Giles, 2 Stra. 964; 
id. 1223, n. 1. 

® Johnson v. Ward, C Esp. 48 ; Tomkins v. Att.-Gen., 1 Dow, 404 ; 
Buckley®. U. S., 4 Howard, S. Ct. R. 268. 12 13 Viet., c. 1, § 0. 

" Puller V, Fotch, Carth. 340 ; R. v. Grimwood, 1 Price, 369. 

See 6 & 7 Will. 4, c. 76, § 8, cited post, p. 1290, n. 

'* '17 & 18 Viet., c. 104, §§ 271, 277, cited post, p. 1288, n. 1. 

» 19 & 20 Viet., c. 47, § 106, r. 5. 

'» 20 & 21 Viet., c. 49, § 2. 

“ 6 & 6 Viet., c. 46, § 11, cited ante, § 1367, n. 4 ; and 7 «b 8 Viet., 
c. 12, § 8. See post, §§ 1438, 1440. 
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hooka or documents themselves, and showing that they come from 
the proper repository.'^ In some few cases this is the only legiti¬ 
mate mode of proof. Thus, the books of companies subject to the 
provisions of the Companies Clauses Consolidation Act, in which 
are entered the proceedings of the directors, of the committees of 
directors, and of the meetings of the conipany, and each entry in 
which must purport to be signed by the chairman of the meeting, 
cannot be proved by copies, however authentic ; * neither can the 
books of the proceedings of companies, to wliich the Joint-stock 
Companies Act of 1860 applies, be proved by copies, but the 
books themselves must be produced, when, if tlie entry sought to 
be read purports to be signed by the chairman of the meeting, it 
Avill be received as prima facie evidence.® So, the orders and 
other documents which have proceeded from the now abolished^ 

* Atkina v. Hatton, 2 Anat. 387 ; Armstrong v. Hewett, 4 Prico, 216 ; 
Pulley V. Hilton, 12 Price, 626 Swinnerton v. Marq. of Stafford, 3 Taunt. 
91. Soo ante, § 402, et seq. ; and § 694, ct seq. ; and Croughton v. Blako, 
12 M. (few. 208, as to the repository, 

* 8 & 9 Viet., c. 16, § 98, enacts, that “ the directors shall cause notes, 
minutes, or copies, as the case may require, of all appointments made or 
contracts entered into by the directors, and of the order and proceedings of 
all meetings of the company, mid of the directors and committees of directors, 
to be duly entered in books, to bo from time to time provided for the 
purpose, which sliall be kept under the superintendence of the directors ; and 
every such entry shall be signed by the chairman of such meeting ; and such 
entry so signed, shall be received as evidence in all courts, and before all 
judges, justices, and others, without proof of such respective meetings having 
been duly convened or held, or of the persons making or entering such 
orders or proceedings bemg shareholders or directors or members of com¬ 
mittee respectively, or of the signature of the chairman, or of the fact of his 
having been chairman, all of which last-mentioned matters shall bo pre- 
smned, until the contrary be proved.” The Act of 13 & 14 Viet., c. xxxiii., 
called “ The Hailway Clearing Act, 1850,” contains, in § 18, a precisely 
similar clause with respect to entries made in the books of the Clearing 
Committee. 

^ 19 & 20 Viet., c. 47, § 40, enacts, that the company shall cause 
minutes of aU resolutious and proceedings of general meetings of the com¬ 
pany to be duly entered in books, to be from time to time provided for the 
purpose, and any such minute as aforesaid, if signed by any person purport¬ 
ing to be the chairman of such meeting, shall be receivable in evidence in all 
legal proceedings ; and until the contrary is proved, every general meeting 
in respect of the proceedings of which minutes have been so made,,shall be 
deemed to have been duly hdd and convened.” 

* 14 <fe 16 Viet., 0. 64, § 1. 



1278 WHAT PUBLIC DOCUMENTS PEOVED BT ORIGINALS. [PART HI. 


commissioners of railways, must, it seems, be proved by the pro¬ 
duction of the origiuals purporting to be sealed or stamped with 
the seal of th^ commissioners, and to be signed by two or more 
of that body; * and the same law would appear to extend to all 
documents relating to railways, which now emanate from the 
Board of Trade, and which must purport to be signed by one of 
the secretaries or assistant secretaries of the Board, or by some 
officer appointed by the Board to sign such documents.* 

§ 1435. It is also apprehended that all documents relating to 
merchant shipping, which are issued by the Board of Trade, 
must be i)rovcd by the production of the originals; for the 
Merchant Shipping Act of 1854* contains no provision for 
rendering copies of such papers admissible in evidence, but 
merely enacts, in § 7, that “ All documents whatever purporting 
to be issued or written by or under the direction of the Board 
of Trade, and purporting cither ta be scaled with the seal of 
such Board, or to be signed by one of the secretaries or assistant 
secretaries to such Board, shall be received in evidence, and 
shall be deemed to be issued or written by or under the direction 
of the said Board, without further proof, unless the contrary be 
shown.” Again, the minutes of proceedings of the Metropolitan 
Board of Works, which ^are rendered admissible in evidence by 
tlie Act of 18 & f9 Viet., c. 120, provided they purport to be 
signed by any two of the members present, must be themselves 
produced; ^ and a similar rule applies to the books containing 

^ 0 & 10 Viet., c. 105,'§ 4, enacts, that “the commisffloners of railways 
shall cause a seal to bo made for the purposes of their commission, and all 
orders and other documents proceeding from the said comnussioners, and 
purporting to bo sealed or stamped with the seal of the said commissioners, 
and signed by two or more of the said comnussioners, shall bo received as 
evidence of the same respectively in all courts, and before all justices and 
others, without any further proof thereof.” 

= 14 & 16 Viet., c. 64, § 3. ’ 17 «fc 18 Viet., c. 104. 

'* § 60 enacts, that “ entries of all proceedings of the Metropolitan Board 
of Works, and every such district board, and of any such vestry, with the 
names of the members who attend such meeting, shall be made in books to 
be provided and k^t for that purpose, under the direction of the board or 
vestry, and shall be signed by the members present, or any two of them ; 
and all entries purporting to be so signed shall be received as evidence, 
without prdof of any meeting of the board or vestry having been duly con- 
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eiitlies of all the orders and proceedings of the commissioners 
of public baths, which may he read as evidence, if they purport 
to he signed by any two commissioners.* • So, in criminal pro¬ 
ceedings, the non-parochial registers deposited with the Eegistrar- 
General, must, in order to be evidence, be produced to the Court.* 
So, the register of coal-whippers cannot be proved by a copy; ^ 
neither, as it would seem, can the daily hooks of public prisons.* 

§ 1430. To the above list might be added several other books 
and documents of a semi-public nature, which are rendered admis¬ 
sible in evidence by tlie statute law ; but still, as a general rule, 
this strictness of proof is not now required; and indeed, the public 
inconvenience that would follow the removal of books of general 
concernment, has been felt to be so great, as to justify, and in some 
cases to compel, the introduction of secondary evidence.* Such 
books belong to a particular custody, from which tliey are not 
usually taken but by special authority, granted only in cases where 
inspection of tlfe book itself is necessary for the purpose of identi¬ 
fying it, or of determining some question arising upon the original 
entry, or of correcting an error, which has been duly ascertained. 

voned or hold, or of the presence at any such meeting of the persons named 
in any such entry as being present thereat, or of such persons being members 
of the board or vestry, or of the signature of any person by whom any such 
entry purports to be signed, all which matters shall be presumed until tho 
contrary be proved.” 

* 9 & 10 Viet., c. 74, § 13, enacts, that “all orders and proceedings of 
tho commissioners shall be entered in books to bo kept by them for that 
purpose, and shall bo signed by tho commissioners, or any two of them, and 
all such orders and proceedings so entered and purporting to be so signed, 
shall bo deemed to be original orders and proceedings ; and such books 
may bo produced and read as evidence of all such orders and proceedings, 
upon any appeal, trial, information, or other proceeding, civil or criminal, 
and in any court of law or equity whatsoever.” 

® 3 & 4 Viet., 0 . 92, § 17, cited post, p. 1284, n. 1. As to what these 
registers contain, see ante, p. 1216, n. 2. 

® 14 (k 16 Viet., c. 78, § 13, enacts, that “ in all courts, and before any 
justices of the peace, and upon all occasions whatever, the entries made and 
contained in the register of coalwhippers shall be received in evidence, and 
shall be deemed sufficient proof of all matters and things therein registered 
and contained, without anyfiirther proof than the production oftwihrefitUr** 

* Salte V. ^omas, 3 B. & P. 190,191, per Lord Alvanley. 

* Mortimer v. M'Callan, 6 M. 'it W. 67, per Lord Abinger. 
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As, therefore, these books are, in general, not removable at tlie 
call of individuals, and as, moreover, being interesting to many 
persons, they might bo required as evidence in different places at 
the same time, it has become a common law axiom of almost 
universal application, that whenever a hook is of smIi a public 
nature as to he admissible in evidence on its mere ‘production from 
the j>roper custody, its contents may he proved by an authentic 
copy' So anxious are tlic judges not to break in upon tins 
rule, founded as it is on public convenience, that even though 
the original document be in court, they will not require its 
produetion, but will admit the copy, provided its authenticity be 
established.* 

§ 1437. Now, an examined copy, duly made and sworn to by a 
competent witness, has ever been considered as “ authentic,” 
within the meaning of the above axiom but the Legislature has 
recently provided a more simple mode of jiroof, namely, by the 
production of a certified copy. The enactments by which this 
salutary change in the law has been effected, is contained in § 14 
of Lord Brougham’s Evidence Act of 1851,^ and is in the following 
words:—“Whenever any book or other document is of such a 
public nature as to be admissible in evidence on its mere produc¬ 
tion from the proper custo^^y, and no statute exists which renders 
its contents proveable by mean^ of a copy, any copy thereof or 
extract therefrom shall b'e admissible in evidence in any court of 
justice, or before.any person now or hereafter having by law or 
by consent -of parties authority to hear, receive, and examine 
evidence, provided it be proved to be an examined copy or extract, 
or provided it purport to be signed and certified as a true copy or 
extract by the officer to whose custody the original is intrusted, 
and which officer is hereby required to furnish such certified copy 
or extract to a person applying at a reasonable time for the 

‘ Lynch v. Clerke, 3 Salk. 164, per Holt, C. J.; 2 Doug. 593, u. 3 ; 
R. V. Hains, Comb. 337 ; Hoe v. Nathrop, 1 Lord Baym. 154. 

® March v. CoUnett, 2 Esp. 666, per Lord Kenyon. See § 74, ante, as to 
an analogous rule, in not requiring a subscribing witness to an omcient deed 
or will to be called, even though present in court. 

® SeoR. v. Mainwaring, 26 L. J., M. C., 10 ; 7 Cox, C. C. 192; 1 Dear. 

BeU, 132, S. C. * 14 dr 16 Yict., c. 99. 
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same, upon payment of a reasonable sum for the same, not ex¬ 
ceeding four-pence for every folio of ninety words.” In con¬ 
formity with this section, the Clerk of Eecords and Writs will be 
ordered by a court of equity to furnish certified copies of any 
bills, answers, and depositions which may be in his custody, and 
which are required to be used on the trial of a cause.* 

§ 1488. Among the public books and documents, the contents 
of which, in the absence of the originals, are now proveable under 
the enactment just cited either by examined or by certified copies, 
may be mentioned the following;—parish registers;® the deposit 
and transfer-books of the Bank of England,® and of the East 
India Company ;* tlic books of the Customs, of the Office of Inland 
Revenue,® and of the Post-office;® the rolls of Courts Baron;*' assess¬ 
ments of land-tax;" Poor liaw valuations in Ireland; “ the books 
of entry, records, deeds, instruments, writings, maps, plans, and 
other official papers deposited in the office of land revenue records 
and enrolments; perhaps, the Middlesex registry of deeds; '* the 

* Reeve v. Hodaou, 10 Hare, App. xix, per Wood, V. C. 

• Doe V. Barnes, 1 M. & Rob. 386. In re Porter’s trusts, Wood, V. Ch., 
held that an extract from a parish register, signed by the curate of the 
parish, was admissible. The same point was ruled by the Lords Justices in 
re Hall’s estate, 22, L. J., Ch., 177, though tl^it case is erroneously reported 
as a decision to the contrary in 2 De Gex, M. «fc Gord. 748 ; 9 Hare, app. 1, 
p. xvi, S. C. See 62 Geo. 3, c. 146. 

® Breton v. Cope, 1 Pea. R. 30; Marsh t’. Collnett, 2 Esp. 666 ; 
Mortimer v. M‘Callan, 6 M. & W. 68. 

■* 2 Doug. 693, n. 3 ; Doe v. Roberts, 13 M. & W. 532, per Parke, B. 

® 12 «fe 13 Viet., c. 1, § 6. 

® Mortimer v. M‘Callan, 6 M. & W. 68, per Lord Abingcr ; Fuller r. 
Fotch, Carth. 346. 

’’ B. N. P. 247. Examined copies of court-rolls are admissible, though 
they are not the copies delivered to the tenant of the estate; Breeze v. 
Hawker, 14 Sim. 360. 

® R ». King, 2 T. R. 234. Those in the Record Office must be proved 
by certified copies, see ante, § 1377. 

“ Swift V. M‘Tieman, 11 Ir. Eq. R. 602, per Brady, Ch. ; Welland v. 
Lord Middleton, id, 603, per Sugden, Cb. 

“ Doe V. Roberts, 13 M. W. 620 ; 2 WiU. 4, c. 1, §§ 16, et seq.; 7 
<k 8 Viet., c. 89. 

“ Collins 0 . Maule, 8 C. & P. 602, per Tindal, C, J, ; Doe ■». Eilner, 
2 C. & P. 289. 

4ir 
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Act-book and registers in the registry of the Court of Probate; ’ 
probably the official log books kept by the masters of British 
ships in the manner directed by the Merchant Shipping Act 
of 1854; * the books of baptisms, marriages,* and deaths in 
India which are deposited in the India House; ^ the registers of 
marriages kept by British consuls abroad prior to the 28th of 
July, 1849; * and the rules of savings-banks, and government 
annuity societies, deposited with the commissioners for the 
reduction of the national debt.* 

§ 1439. As the section of Lord Brougham’s Act, quoted above,^ 
refers only to such documents as are not proveable by means of 
copies under any other statutable provision, it becomes necessary 
to enumerate the principal public registers and documents, certi¬ 
fied copies of which arc receivable in evidence, by virtue of some 
enactment having special reference to them. And here it must 
be recollected, that the mode of proof afforded by these particular 
statutes has been much simplified by the Documentary Evidence 
Act of 1845; and that provided the certified copies respectively 
purport to be duly signed or sealed, or otherwise authenticated 

* See Davis v. Williams, 13 East, 232 ; Dorrott v, Meux, 16 Com. li. 

142. Entries in this book may also bo proved by on exemplification ; ante, 
§ 1427. " 17 & 18 Viet., c. 104, §§ 280—287. 

’ As to Indian marriages solemnised since the 1st Jan., 1852, see 14 & 
16 Viet., c. 40, §§ 21, 2*2, cited ante, § 1433. 

* Rep. of 1838, by Commiss. appointed to inquire into the state, &c. of 
non-paroc]^ registers, p. 13. 

® 12 & 13 Viet., c. 68, § 28, enacts, among other things, that “all mai'- 
riages, both or one of the parties being subjects or a subject of this realm, 
which, before the 28th of July, 1849, have been solemnised aca)rding to 
any religious ritoa or ceremonies, or contracted per verba de praesenti in any 
foreign country or place, and registered by or under the authority of any 
British consul-general, consul, or vice-consul exercising his functions within 
such country or place, the signatures of the parties being written in the register, 
shall bo deemed and held to ‘be os valid in the law and cognisable in the 
like manner, as if the same had been solemnised within Her Majesty’s 
dominions with a due observance of idl forms required by law.” 

* 7 «b 8 Viet., c. 83, § 19. “ The copy of such rules deposited with the 

said commissioners, or a true copy thereof, examined with the original, and 
proved to be a true copy, shall bo received as evidence of such rules 
respectively in all cases.” ^ Ante, § 1437. 
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in the manner pointed out by statute, they will in almost every 
case be now admitted in evidence, without proof of the seal, the 
signature, or the official character of the party certifying.’ 

§ 1440. The following list will, it is hoped, be found practically 
useful, as it contains a reference to the principal documents which 
are proveable by means of certified copies under particular Acts of 
Parliament.* The registers of birtlis, marriages, and deaths, made 
pursuant to the Registration Act; * the non-parochial registers of 
births, baptisms, marriages, deaths, and burials, which are depo¬ 
sited in the office of the Registrar-General, and certified extracts 
from which are admissible, under certain regulations as to notice 
Ac., in aU civil proceedings,"’ though in criminal cases the original 

' 8 (fe 9 Viet., c. 113, § 1; cited aute, § 7. 

■ As to when certified copies of enrolments of instruments are admissible 
in evidence, see post, §§ 14C5—1468. 

“ 6 & 7 Will. 4, c. 86, § 38, enacts, that “ the Registrar-General shall cause 
to be made a seal of the said register office, and the Registrar-General shall 
cause to be sealed or stamped therewith all certified copies of entries given in 
the said office; and all certified copies of entries purporting to be seeded or stamped 
ivith the seal of the said register ofiice shall be received as evidence of the birth, 
death, or mairiago to which the same relates, without any fiuilier or other 
proof of such entry ; and no certified ooiiy, purporting to bo given in the 
said office, shall be of any force or efiect, which is not sealed or stamped as 
aforesaid.” See also §§ 35, 36, cited ante, p. 1214, n-. 6, which authorise 
the clergyman, superintendent registrar, and other officers, to give certified 
copies of the local registers; but as the Act contains no provision for m a kin g 
such copies evidence, it may be doubtful whether they would be admissible, 
were it not for the Act of 14 «Js 15 Viet., c. 99, § 14, cited ante, § 1437. 
See R. «. Mainwaring, 26 L. J., M. 0., 10 ; 7 Cox, 0. C. 192 ; 1 Dear. & 
BoU, 132, S. 0. • 

■* 3 & 4 Viet., c. 92, § 9, enacts, that *‘tho Registrar-General Aall 
certify all extracts which may bo granted by liim from the registers or records 
deposited, or. to be deposited, in the said office, and made receivable in 
evidence by virtue of the provisions herein contained, by causing them to be 
sealed or stamped with the seal of the office ; and all extracts, purporting to 
bo stamped with the seal of the said office* shall be received in evidence 
in all cases, instead of tlie production of tho original registers or records 
containing such entries, subject nevertheless to the provisions hereinafter 
contained.” 

§ 10 enacts, that “every extract granted by tho Registrar-General from 
any of the said registers or records, shall describe the register or record from 
which it is taken, and Bhall express that it is one of the registers or records 
deposited in the general register office under thb Act; and the production 

4 K 2 
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register miist be produced;' the registers of the marriages of 
British subjects in foreign countries, which, since the 38th of July, 

of any of the said registers or records from the general register office, in the 
custody of the proper officer thereof, or the production of any certified 
extract containing such description as aforesaid, and purporting to be 
stamped with the seal of the said office, shall be sufficient to prove that such 
register or record is one of the registers and records dbposited in the general 
register office under this Act, in all cases in which the register or record, 
or any certified extract therefrom, is herein respectively declared admissible 
in evidence.” 

§ 11 enacts, that “ in case any party shall intend to use in evidence on 
the trial of any cause in any of the courts of common law, or on the hearing 
of any matter which is not a criminal case, at any se^ion of the peace in 
England or Wales, any extract, certified as hereinbefore mentioned, from any 
such register or record, he sliall give notice in writing to the opposite party, 
his attorney or agent, of his intention’to use such certified extract in evidence 
at such trial or hearing, and at the same time shall deliver to him, his 
attorney or agent, a copy of the extract, and of the certificate thereof; and 
on proof by affidavit of the service or on admission of the receipt of such 
notice and copy, such certified extract shall bo received in evidence at 
such trial or hearing, if the Judge or Court shall be of opinion that such 
service has been made in sufficient time before such tnal or hearing, to have 
enabled the opposite party to inspect the original register or record, from 
which such certified extract had been taken, or within such time as shall be 
directed by any rule to be made as hereinafter provided.” 

§ 12 enacts, that ** in case any party shall intend to use in evidence on 
such trial or hearing any original register or record (instead of such certified 
extract), he shall nevertheless, within a reasonable time, give to the opposite 
party notice of his intention to use such original register or record in 
evidence, and deliver to such opposite party a copy of a certified extract of 
the entry or entnes, which ho shall intend to usp in evidence.” 

§ 13 enacts, that “in case any party sliall intend to use in evidence on 
any examiuafion of witnesses, or at the hearing of any cause, in any court 
of equity, any extract, certified as hereinbefore mentioned, ho shall, ten clear 
days at the least before publication shall pass in any cause, where no 
commission has issued for the examination of the witnesses of the party in¬ 
tending to give such evidence, or where such commission shall issu^, thou 
seven dear days at the least before the opening of such commission, deliver 
to the clerk or clerks in court j)f the opposite party or parties a notice in 
writing of his intention to use such certified extract in evidence, on the 
examination of witnesses or at the hearing of a cause (as the case may be), 

’ § 17 enacts, that in all criminal cases, in which it shall be necessary 
to use in evidence any entry or entries contained in any of the said regis¬ 
ters or records, such evidence shall be given by producing to the Court the 
original register or record.” 
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1849, have been kept by British consuls, and certified copies of 
which are annually transmitted through one of the Secretaries of 
State to the Registrar-General;* the register books kept under 
the provisions of the Statute passed in 1854 for the better 
registration of births, deaths, and marSiages in Scotland; * the 

and shall at the same time deliver to the clerk or cler s in court of the 
opposite party or parties a copy or copies of such extract, and of the certifi¬ 
cate thereof, and thereupon such certificated extract shall be received in 
evidence; Provided thjit at the hearing of the cause the service of such 
certified cojjy and notice he admitted or proved by affidavit.” 

§ 14 enacts, that “in case any party shall intend to use in evidence, on 
such examination or hearing in any com-t of equity, any original register or 
record (instead of such certificated extract), he ihS'il nevertheless, 'within 
the number of days hereinbefore respectively mentioned, deliver to the clerk 
or clerks in coirrt of the opposite party or parties a notice of his inten'tion 
to use such original register or record in evidence, together with'a copy of 
a certified extract of the entry or entries which he shall intend to use in 
evidence.” 

§ 15 enacts, that “ in case any party shall intend to use in evidence, upon 
any petition, motion, or other interlocutory proceedings in any court of 
equity or in the Master’s office, any extract certified aa herembeforo men¬ 
tioned, he shall produce to the Court or Master (as the case may be) an 
extract, certified as hereinbefore mentioned, accompanied by on affidavit 
stating the de{)onent’s belief that the entry or entries in the original register 
or record is correct and genuine.” 

§ IG enacts, that “ in case any party shall intend to use in evidence in any 
Ecclesiastical Court, or m the High Court of Admiralty, any extract, certified 
as hereinbefore mentioned, he shall plead and x)rove the same in the same 
manner to aU intents and purposes as if the same were an extract from the 
X)arish register, save and except that any such extract, certified as herein¬ 
before mentioned, shall be pleaded and received in proof without its being 
necessary to prove the collation of such extract with the origjnal register or 
record : Provided always, that the judge of the court, on cause shown by 
any party to the suit (or of his own motion when the proceedings are in 
poenam), may, after publication, issue a monition for the production at the 
hearing of the cause of the original register or record containing the entry to 
which such certified extract relates.” 

§§ 18 ck 19 authorise the making of rules to regulate the practice as to 
the admission of these registers, but it doe^ not seem that any such rules 
have ever been made. 

* 12 & 13 Viet., c. 68, §§ 11, 12, 18. 

® 17 & 18 Viet., c. 80, § 68, enacts, that “ every extract of any entry in* 
the register books to bo kept under the provisions of this Act, duly authen¬ 
ticated and signed by the Registrar-General, if such extract shall be firom the 
registers kept at the general registry office, or by the registrar, if from any 
parochial or district register, shall be admissible as evidence in all jMurts of 
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register of irregular Scotch marriages; ‘ the register of marriages 
in Ireland, deposited in the general register office, at Dublin; * 
letters patent, specifications, disclaimers, memoranda of alterations, 
and all other document^ recorded and filed in the office of the 
Commissioners of Patents of Inventions, or in the office of the 
Court of Chancery appointed for the filing of specifications, which 
are proveable by printed or manuscript copies or extracts certified 
and sealed with the seal of the commissionersthe poll-books for 
the election of members of parliament, deposited with the Clerk of 
the Crown in Chancery, which may be proved by office copies 
issued by such clerk or his deputy;" the documents kept by the 
registrar of joint-stogk or banking companies, copies or extracts 
from which, certified under the hand of the registrar or assistant- 
registrar, and sealed with the seal of office, arc receivable as 
primAi facie evidence of the matters tlierein contained in all legal 
proceedings;® the reports of inspectors appointed under the 
Joint Stock Companies Act, 1856, which are proveable by copies 
authenticated by the seal of the Company whose affairs have been 
inspected; ® the book kept at the- Hall of the Stationers’ Com¬ 
pany, wherein are registered the proprietorships and assignments 


her Majesty's domiaions, without any other or further proof of such entry.” 
As the Documentary Evidence of 1845 does not extend to Scotland, it would 
seem to be still necessary to prove the signatures and official characters of 
the persons signing these-extracts. See ante, § 7. 

‘19 & 20 Viet,, c. 96, § 2, enacts, in substance, that any certiiicd copy 
of the entry of atiy irregular marriage in the Scottish register of marriages, 
shall, if signed by the registrar, be received in evidence of such marriage, 
and of the residence in Scotland required by the Act, in all courts in the 
United Kingdom and dominions thereunto belonging. The signature of 
the registrar seems to require proof. See jireceding note. 

* 7 8 Viet., c. 81, §§ 62, 71. This last section is the same as § 38 of 

6 & 7 WilL 4, c. 86, cited ante, p. 1283, n. 3, excepting only that it is con¬ 
fined to marriages. 

* 16 & 17 Viet., c. 116, § 4, cited ante, p. 12, n. 3. 

^ 6 & 7 Viet., c. 18, § 94 enacts, that “office copies, issued by the said 
Clerk of the Crown or his deputy, of such poll-books shall bo taken in 
evidence in all courts of law, in actions for bribery or personation, or for any 
other purpose whatsoever.” See also §§ 93, 95, 96. The Irish laiw is the 
same ; see 13 & 14 Viet., c. 69, § 100. 

* 19 & 20 Viet., c. 47, § 106, rr. 4; 6, 8; 20 & 21 Viet, cc. 

14 & 49. 6 19 dr 20 Viet., c. 47, § 62. 
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of copyright in books, and in dramatic and musical pieces, 
whether printed or in manuscript, and licences affecting such 
copyright;' the registrations, entries, drawings, prints, and docu* 
ments kept in the office for the Registration of Designs, which are 
proveable by copies bearing the seal of*office;* the registers of 
British ships, and all declarations made under the Merchant 
Shipping Act of 1854, with respect to the ownership, measurement, 
and registry of British ships, which documents are respectively 
proveable either by the production of the originals, or by examined 
copies, or by copies purporting to be certified under the hand of 
the registrar or other person having the charge of the originals; * 

' 6 «fc 6 Viet., c. 46, § 11, cited ante, p. 1220,«n. 4 ; and 7 8 Viet., 

c. 12, § 8. 

* 13 & 14 Viet., c. 104, § 14, enacts, that “ every copy of any registra¬ 
tion, entry, drawing, print, or document delivered by the registrar of 
designs to any person requiring the same shall be signed by the said 
registrar, and sealed with his seal of office ; and every document sealed with 
the said seal, purporting to be a copy of any registration, entry, drawing, 
print, or document, shall be deemed to be a true copy of such registration, 
entry, drawing, print, or document, and shah, witliout further proof, bo 
received in evidence before all courts in like manner and to the same extent 
and effect as the original book, registration, entry, drawing, print, or docu¬ 
ment would or might bo received if tendered in evidence, as well for the 
purpose of proving the contents, purport, and effect of such book, registra¬ 
tion, entry, drawing, print, or document, as also proving the same to be a 
book, registration, entry, drawing, print, or document, of or belonging to the 
said office, and in the custody of the registrar of designs.” § 12 enacts tliat 
the original documents in the office shall not bo removed in onler to be 
produced in court without a judge’s order ; and § IS empowers any judge to 
order copies to be furnished for the purpose of being used as evidence. 

® 17 <fc 18 Viet., 0 . 104, § 107, enacts that “ every register of, or decla¬ 
ration made in pursuance of the second part of this Act in respect of any 
British ship, may be proved in any court of justice, or before any person 
having by law or by consent of parties authority to receive evidence, either 
by the production of the original or by an examined coiy thereof, or by a 
copy thereof purporting to be certified under the hand of the registrar or 
other person having the charge of the original; which certified copies ho is 
hereby required to furnish to any person applying at a reasonable time for 
tho same, upon payment of one shilling for each such certified copy ; and 
every such register or copy of a register, and also every certificate of 
registry of any British ship, purporting to be -signed by tho registrar or 
other proper officer, shall be i-eceived in evidence in any court of justice, 
or before any person having by law or by consent of parties authority 
to receive evidence a prim& facie proof of all tho masters contained or 
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the lists and other documents recorded in the General Register 
and Becord Office of Seamen, copies of which certified by the 
registrar-general of seamen, are admissible in evidence as fully 
as the originals;' the rules of friendly societies, of building 
societies,* and of industrial and provident societies,* which are 
proveable by copies purporting to be signed by the registrar 
the special rules established in any coal mine or colliery, which 


recited in such register when the register or such copy is produced, a-tirl of 
all the matters contained in or indorsed on such certificate of registry, and 
purporting to be authenticated by the signature of a registrar, when such 
certificate is produced.” See 14 & 15 Viet., c. 99, § 12 ; .and 18 & 19 
Viet., c. 91, § 15. Tliis last § enacts, that “the copy or transcript of the 
register of any British ship, which is kept by the chief registrar of shipping 
at the custom-house in London, or by the registrar-general of seamen, under 
the direction of her Majesty’s Commissioners of Customs or of the Boaid of 
Trade, shall have the same effect to all iuients and purposes as the original 
register of which the same is a copy or transcript.” 

* Hr & 18 Viet., c. 104, § 2t7, enacts, that “all shipping masters and 
officers of customs shall take charge of all documents which are delivered or 
transmitted to or retained by them in pursuance of this Act, and shall keep 
them for such time (if any) as may be necessary for the purpose of settling 
any business arising at the pkee where such documents come into* their 
hands, or for any other proper purpose, artd shall, if required, produce them for 
arry of such pirrposes, arrd shall then transmit them to the registrar-general 
of seamen, to be by him recorded and preserved ; arrd the said registrar 
shall, on payment of a moderate fee to be fixed by the Board of Trade, or 
without payment of any fee if the Board of Trade so directe, allow any per¬ 
son to inspect the same ; and itr cases in which the production of the original 
of any such docTMuent in any court of justice or elsewhere is essential, shall 
produce the same, and in other cases shall make and deliver to any person 
requirirrg it a certified copy of airy such document or of any part thereof; 
and every copy purporting to be so made and certified shall bo received in 
evidence, and shall have all the eftect of the original of which it purports to 
be a copy.” See also § 138, cited post, § 1461. 

2 Under 6 & 7 Will. 4, c. 32. See, however, Walker v. Giles, G Com. 
B. 662, where the law, as stated in the text, was doubted. 

® 15 & 16 Viet, c. 31, § 8 ; 18 ds 19 Viet., c. 63, § 48. 

* 18 & 19 Viet, c, 63, § 30,'enacts, that “all rules and tables of any 
society established under” the Acts relating to friendly societies, “and all 
alterations and amendments thereof, and all copies thereof or extracts there¬ 
from, and all writings and documents relating to a friendly society, and 
purporting to be signed by the registrar, shall, in the absence of any evidence 
to the contrary, be received in all courts of Jaw and equity, and elsewhei®, 
without proof of the signature thereto.” 
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are proveable by copies certified under the hand of an inspector;* 
the memorials setting forth the firm names, and the names and 
places of abode of the members and public officers of banking 
copartnerships,* which are kept at the Office of Inland Revenue,* 
and which may be proved by copies certified under the hand of 
one of the commissioners of Inland Revenue; the declarations 
delivered at the Office of Inland Revenue^ by the printers, pub¬ 
lishers, and proprietors of newspapers, pursuant to the Act of 
6 & 7 Will. 4, c. 76, Avhich documents are proveable by certified 
copies under the hand of one of tlie commissioners of Inland 
Revenue, or of any officer in whose possession the same shall be; * 

* 18 & 19 Yict,, c. 108, § 15, enacts, that “a copy of the special rules 
for the time being eatablishod in any coal mine or colliery, certified under 
the hands of ono of the inspectors to bo a copy of the special rules 
established in such coal mine or colliery, shall be evidence of such special 
niles, and of their being duly established under the Act, -without further 
proof.” 

* 7 Geo. 4, c. 46, §§ 4, 6. “ 12 <fe 13 Viet., c. 1, § 5. ^ Id.§ 4. 

* It may hero be advisable to set out tho words of the Act. § 6 enacts, 
that the declaration “ shall set forth tho correct title of the newspaper to 
which the same shall relate, and the true description of the house or building 
wherein such newspaper is intended to bo printed, and also of the house or 
building wherein such newspaper is intended to bo published, by or for or 
on behalf of the proprietor thereof, and shall also set forth the true name, 
addition, and place of abodo of every person who is intended to be the 
printer or to conduct tho actual printing of such newspaper, and of every 
person who is intended to be the publisher thereof, and of every person who 
shall be a proprietor of such newspaper, who shall be resident out of the 
United Kingdom, and also of every person resident in the United Kingdom 
who shall bo a proprietor of the same, if the number of such last-mentioned 
persons (exclusive of tho printer and publisher) shall not exceed two, and in 
case such number shall exceed two, then of such two persons, being such pro¬ 
prietors resident in the United Kingdom, the amount of whose respective 
proportional shares in tho property, or in tho profit or loss of such newspaper, 
shall not be less than the i)roportional share of any other proprietor thereof 
resident in the United Kingdom, exclusive of the printer and publisher, and 
also whore the number of such proprietors resident in the United Eangdom 
shall exceed two, the amount of tho proportional shares or interests of such 
several proprietors whoso names shall ho specified in such declaration ; and 
every such declaration shall be made and signed by every person named 
therein as printer or publisher of the newspaper to which such declaration 
shall relate, and by such of the said persons named therein as proprietors as 
shall be resident within the United Kingdom ; and a declaration of the like 
import shall bo made, signed, and delivered in like manner, whenever and 
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the orders, minutes of proceedings, and correspondence of the 
Board of Trade, in relation to railways, which may be proved by 
“ • ' ■' 
so often a3 any share, interest, or property soever in any newspaper named 
in any such declaration shall be assigned, transferred, divided, or changed by 
act of the parties, or by operation of law, so that the respective proportional 
shares or interests of the persons named in any such declaration as pro¬ 
prietors of such newspaper, or either of them, shall respectively become 
less than the proportional share or interest of any other proprietor thereof, 
exclusive of the printer and publisher, and also whenever and so often as 
any printer, publisher, or proprietor named in any such declaration, or the 
person conducting the actual printing of the newspaper named in any such 
declaration, shall be changed, or shall change his place of abode, and also 
whenever and so often as the title of any such newspaper, or the iJiinting 
office, or the place of publication thereof shall bo changed, and also when¬ 
ever in any case, or on any occasion, or for any purpose, the said commis¬ 
sioners, or .any officer of stamp duties authorised in th.at behalf, shall require 
such declaration to bo made, signed, and delivered, and shall cause notice 
in writing for that purpose to be served upon any person, or to be left or 
posted at .any place, mentioned in the last preceding declaration delivercxl .as 
aforesaid as being a printer, publisher, or proprietor of such uewsp<aper, or 
as being the pLace of printing or publishing any such newspaper respectively; 
and evoiy such dcclai’ation sLall be made before any one or more of the said 
commissioners, or before any officer of stamp duties or other person appointed 
by the said commissioners, either goner.ally or spoci.aUy in that behalf.” * * 
§ 8 enacts, that ** all such declarations as aforesaid shall be filed and 
kept in such mimner as the commissioners of stamps and taxes shall direct 
for the safe custody thereof; and copies thereof certified to be tnie copies as 
by this Act is directed, shall respectively be admitted in alt proceedings, civil, 
and criminal, and upon every occasion whatsoever, touching any newspaper 
mentioned in any such declaration, or touching any publication, matter, or 
thing contained in any such newspaper, m condusive evidence of- the truth of 
all such masters set forth in such decimation as are hereby required to bo 
therein set forth, and of their continuance respectively in the same condi¬ 
tion down to the time in question, against evenj person who shall have signed 
such declaration, unless it shall be proved that previous to such time such 
person became lunatic, or that previous to the publication in question on 
such trial such person did duly sign and make a declaration that such 
person had ceased to be a printer, publisher, or proprietor of such news¬ 
paper, and did duly deliver the same to the said cominissionei's or to such 
officer as aforesaid, or unless it shall bo proved that, previous to such 
occasion as aforesaid, a new declaration of the same or similar nature 
respectively, or such as may be required by law, was duly signed and made 
and delivered as aforesaid respecting the same newspaper, in which the 
person sought to be affected on such trial did not join ; and the said com- 
missionera, or the proper authorised officer by whom any such declaration 
shall be kept according to the directions of this Act, sludl, upon application 
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certified copies, signed by the officer appointed for that purpose 
by the Board;' the minutes of the orders given by any board of 

in writing made to them or him respectively by any person requiring a copy 
certified according to this Act of any such declaration as aforesaid, in order 
that the same may be produced in any civil or criminal proceeding, deliver 
such certified copy, or cause the same to bo delivered, to the person applying 
for the same upon j^ayment of the sum of one shilling, and no more; and 
in edl proceedings and upon all occasions whatsoever a copy of any such decla¬ 
ration, certified to be a iruc copy under the hand of one of the said commis- 
simiers or of any officer in whose possession the same shall hefi^ * * shall be 
received in evidence against any and every person named in such declaration as 
a person maliiwj or signing the same, as sufficient proof of such dedevration, 
and that the same was duly signed and made according to this Act, and of the 
contents thereof; and every such copy, so produced and certified, shall have 
the same effect for the purposes of evidence against any and every such 
person named therein as aforesaid, to all intents whatsoever, as if the 
original dechiration, of which the copy so produced and certified ahnll 
purport to bo a copy, had been produced in evidence, and been proved to 
have been duly signed and made by the person appearing by such copy to 
have signed and made the same as aforesaid ; and whenever a certified copy 
of any such declaration shall have been produced in evidence as aforesaid 
against any person having signed and made such declaration, and a news- 
pajicr shall afterwards be produced in evidcitce intituled in the same manner as 
the neiospaper mentioned in such declaration is intituled, and wherein the 
name of the printer and publisher and the place of printing sluill be the same 
as thiC name of the printer and puhlishcr and the place of printing mentioned 
in such declaration, or shall purport to be the same, whether such title, namA 
and place printed upon such newspaper shall be set forth in the same form 
of words as is contained in the said declaration, or in any form of words 
varying therefrom, it shall not be necessary for the plaintiff, informant, or 
prosecutor^ in any action, prosecution, or other proceeding, to prove that 
the newspaper to which such action, prosecution, or other proceeding may 
relate was purchased of the defendant, or at any house, shop, or ofiice 
belonging to or occupied by the defendant, or by his servants or workmen 
or where he may usually carry on the business of printing or publishing such 
newspaper, or where the same may be usually sold.” 

* 7 & 8 Viet., c. 86, § 23. The powers of tho Board were transferred to 
tho Commiss. of Bail, by 9 & 10 Viet., c. 106, and it seems that certified 
copies of their proceedings, if admissible at all, must be signed by two of 
the Commissioners, and sealed or stamped with their official seal; § 4, cited 

“ The signature and official character of tho officer need not be proved 
8 9 Viet., c. 113, § 1 j cited ante, § 7. ’ 

i» Qu. as to the case where a defendant, in mitigation of damages, puts in 
a Ubel previously pubhahed against him by the plaintil?/ See Watts v. 
Fraser, 7 A. & £. 223. 
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guardians or district board, respecting any complaint, claim, or 
application made to them, which may be proved by a copy pur¬ 
porting to be signed by the chairman of the Board, and to be 
sealed with their seal, and to be countersigned by their clerk; * 
orders made by the Lord Chancellor in matters in lunacy, and 
reports of the masters in lunacy confirmed by fiat, which may be 
proved by office copies purporting to be signed b^ the registrar in 
lunacy, and to be sealed or stamped with the seal of his office ;* 
licences, orders, and instruments, granted, made, issued, or 
authorised by the Commissioners in Lunacy, in pursuance of the 
Act of 8 & 9 Viet., c. 100, copies of which, purporting to be 
sealed or stamped with the seal of the commission, are receivable 
in evidence;® orders and resolutions of the local authority under 

ante, p. 1278, n. 1. Since tlie lOtliof Oct., 1861, these Commiss. have been 
abolished, and their powers re-transferred to the Board of Trade. See 14 
& 16 Viet., c. 64. 

* 7 <fc 8 Viet., c, 101, § 69, enacts, that “every copy of a minute of 
any order, complaint, claim, application, or authority of any such Board of 
guardians or district Board, purporting respectively to be signed by the 
presiding chairman of such guardians or district Board, and to bo sealed with 
their seal, and to be countersigned by their clerk, shall, unless the contrary 
be shown, be taken to be sufficient i>roof of the directions respecting such 
order, complaint, claim, or application having been given as alleged in the 
copy of such minute, and shall be received in evidence accordingly by and 
before all courts of justice and all justices, without any proof of the signa¬ 
tures, or of the official characters of the persons signing the same, or of such 
seal, or of such meeting.” This § is not very intelligibly worded, but its 
substance appears to be as stated in the text. 

- 16 & 17 Viet., c. 70, § 100, enacts, that “every order made in a 
matter in lunacy by the Lord Chancellor intrusted as aforesaid, when drawn 
up by the registrar in lunacy, and signed by the Lord Chancellor intrusted 
as aforesaid, shall be entered by the registrar in lunacy in a proper book, to 
be provided by him for that purpose; and he shall furnish office copies of 
any order or of any report, confirmed by fiat, or of any part thereof re¬ 
spectively, signed by him, and sealed or stamped with the seal of his office, 
to {every party in the matter or other person entitled thereto who shall 
require the same ; and every office copy of the whole of any order or report 
confirmed as aforesaid, purporting to be so signed and sealed, or stamped 
with such seal, shall at all times, and on behalf of all persons, and whether 
for the purposes of this Act or otherwise, be admitted as evidence of the 
order or report confirmed as aforesaid, of which it purports to be a copy, 
without any further proof thereof.” 

® 8 & 9 Viet., c. 100, § 7, enacts, that “all such licences, orders, and 
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the Nuisances Kemoval Act for 1855, or of their committee, 
which may be proved by copies purporting to be signed by the 
chairman of sucli body or committee;' documents purporting to 
proceed from the General Board of Health, which are proveable 
by copies purporting to be signed by the president or any two or 
more of the members of such board, and to be sealed or stamped 
with the office seal;* documents purporting to proceed from any 
local Board of Health, which are proveable by copies purporting 
to be signed by any five or more of the members, and to be 
sealed or stamped with the seal of the Board, or, in the case of 
a corporate district, to be sealed with the common seal; * the 
awards and orders made or confirmed by the Inclosure Commis¬ 
sioners for England and Wales, and other instruments proceeding 
from their Board, which may be proved by copies purporting to be 
scaled with the seal of the Board the copies of the confirmed 
awards of the same commissioners, which are deposited with the 
clerk of tlie peace of the county where the lands inclosed are 
situate, and which are proveable by copies or extracts “ signed by 
the clerk of the peace or his deputy, purporting the same to be a 

instruments, or copies thereof, purporting to bo sealed or stamped with the 
seal of the commission, shall be received as evidence of the same respectively, 
and of the same respectively having been granted, made, issued, or authorised 
by the commiasioners, vdthout any further proof thereof; and no such 
licence, order, or instrument, or copy thereof, shall be valid, or have any 
force or effect, unless the same shall be so sealed or stamped as aforesaid.” 
These last v/ords seem to exclude all examiwd copies. Some few orders 
and instnrmcuts are exempted from the operation of this section, the Act 
expressly requiring them to be given or signed and sealed by one commis¬ 
sioner or by two commissioners. See 16 «fe Viet., c. 96. 

* 18 «fe 19 Viet., c. 121, § 32, enacts, that “ copies of any orders or resolu¬ 
tions of the local authority or their committee, purporting to be signed by 
the chairman of such body or committee, shall, unless the contrary be shown, 
be received as evidence thereof, without proof of their meeting, or of the 
official character or signature of the person signing the same.” 

“ 17 & 18 Viet., c. 96, § 6, enacts, thjit “all documents or copies of 
documents purporting to proceed from such Board, and to be signed by the 
president, or any two or more of the members of such Board, and to be 
sealed or stamped with the seal of the General Board of Health, shall bo 
received as primdi facie evidence in all courts or places whatsoever.” See also 
18 & 19 Viet., c. 116, § 13. 

® 11 & 12 Viet., c. 63, § 36, cited ante, p. 11, n. 3 ; 18 & 19 Viet., 
o. 116, § 16. ^ 8 & 9 Viet.*, c. 118, § 2. 
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true copy; ” ^ tlie plans and books of reference deposited by rail¬ 
way companies with the clerks of tlie peace, which may be proved 
by copies or extracts .certified by them ;* the minutes of the pro¬ 
ceedings of the Board of Charity Commissioners, and all orders, 
certificates, and schemes made or approved by them, which are 
proveable by copies purporting to be extracted from the books of 
the Board, and to be certified by their secretary;’ all deeds of 
exchange made by ecclesiastical corporations under the provisions 
of the Act for facilitating the exchange of lands lying in common 
fields, and all leases and other instruments made under the Act 
for enabling incumbents of ecclesiastical benefices to demise their 
lands on farming leases, which are respectively entered in the 
proper ecclesiastical registry, and which may be proved by office 
copies certified under the hand of the registrar or his deputy;" 
all counterparts of leases and other instruments deposited with 
the Ecclesiastical Commissioners, for England, under the provi¬ 
sions of the Act enabling ecclesiastical corporations to grant leases 
for long terms, and which are proveable by office copies certified 
under the seal of the Commissioners;® all agi’ccments and awards 
confirmed by the Tithe Commissioners, and other instruments 

* 8 ifc 9 Viet., c. 118, § 146. See also, 41 Geo. 3, c. 109, § 35 ; and 
3 tfe 4 Will. 4, c. 87, §§ 2, 4. 

•- 8 & 9 Viet., c. 20, § 10. See post, § 1467. 

® 16 «k 17 Viet., c. 137, § 8, enacts, that “ the said Board shall canso 
minutes of their proceedings, and all orders, certificates and schemes, made 
or aijprovcd by them under this Act, to be entered in books to be provided 
and kept for such purpose, and all such entries shall be signed by their 
secretary,'and all copies purporting to bo extracted from the books of the 
said Board, and to be certified by their secretary, of any such minutes, orders, 
certificates, and schemes entered as iiforesaid, shall bo received as evidence 
of the proceedings to which such minutes shall relate, and of such orders, 
certificates, or schemes, and of the making or approval thereof (as the case 
may require) by the said Board, without further proof thereof.” See also 
18 & 19 Viet., c. 124, §§ 4 & 6, cited aSite, p. 12, n. 2. 

* 4 WiU. 4, c. 30, §§ 10^ 11; 6 & 6 Viet., c. 27, § 14. 

5 «k 6 Viet., c. 108, § 29, enacts, that such oflSce copies ** shall, in 
any action against the lessee, and in all other cases, be admitted and allowed 
in all courts whatsoever as legal evidence of the contents of such instrument 
or document, and of the due execution thereof by the parties, who on the 
face of such office copy shall appear to have executed the same, and in the 
case of any lease, grant, or confirmation, of the due execution by the lessee 
of the counterpart thereof.” 
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proceeding from their Board, which are proveahle by copies pur¬ 
porting to he sealed or stamped with the seal of the Board;’ all 
decrees, orders, and records of proceedings,of the now abolished* 
Metropolitan Commissioners of Sewers, which are proveahle by 
copies purporting to be sealed or stamped with the seal of the 
Commissioners ;* all orders, regulations, awards, or other instru¬ 
ments, made or executed by, or by the authority of the Commis¬ 
sioners for consolidating and adjusting tlie turnpike trusts of 
South Wales, which may be proved by copies purporting to be 
sealed by their official sealthe order of a general meeting of 
any company subject to the provisions of the Companies Clauses 
Consolidation Act, authorising the borrowing of any money, which 
is proveahle by a copy certified to be true by one of the directors 
or by the secretary;* all entries made in the registers kept under 
the Common Lodging-house Acts of 1851 and 1853,* which are 
proveahle by copies certified ^to be true by the person having 
charge of the register;' the books kept at the office of the Com¬ 
missioners of the Police of the Metropolis, wherein are entered 
the particulars of the licences granted to the drivers, conductors, 
and watermen of metiopolitan public carriages, and entries in 
which may be proved by copies purporting to be certified by the 
person having the charge of the books;" and tiie duplicates or 

1 6 & 7 wm. 4, c. 71, § 2. = By 18 19 Viet., c. 120. 

® 11 & 12 Viet., c. 112, § 25, cited ante, p. 11, n. 6. 

‘ 7 & 8 Viet., c. 91, § 2. '* 8 & 9 Viet., c. 16, § 40. 

® 14 & 15 Viet., c, 28 ; and 16 & 17 Viet., a 41. 

' 16 & 17 Viet., c. 41, § 6, enacts, that “a copy of an entry made in a 
register kept under the recited Act [14 & 15 Viet., c. 28], certified by the 
person having the charge of the register to be a true copy, shall be received 
in all courts and before all justices and on all occasions^ whatsoever as 
evidence, and be sufficient proof of all things therein registered, without 
production of the roster or of any document, act, or thing on whidi the 
entry is founded ; and every person applying at a reasonable time shall be 
furnished gratis by the person having such charge with a certified copy of 
such entry.” • • 

® 6 <b 7 Viet., c. 86, § 16, enacts, that “ the particulars of every licience 
which shall be granted as aforesaid, shall be entered in books to be kept for 
that purpose at the office of the [Commissioners of the Police of the Metro¬ 
polis ; see 13 dr 14 Viet., c. 7, §§ 1 dr 2] ; and in all courts and before any 
justice of the peace, and upon all occasions whatsoever, a copy of any entry 
made in any such book, and certified by the person having the charge tiiereof 
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copies of stage-carriage licences, filed in the Office of Inland 
Revenue whence the licences issue, and which are proveable by 
copies purporting to. be certified under the hand of one of the 
Commissioners of Inland Revenue, or of the officer by whom the 
licence has been granted, or of some other person appointed and 
authorised by the Commissioners in that behalf.' 

to be a true copy, shall bo received as evidence, and be deemed sufficient 
proof of all things therein registered, without requiring the production of the 
said book, or of any licence, or of any requisition or other document upon 
which any such entity may be founded ; and every iJcrson applying at all 
reasonable times shall be furnished with a certified copy of the particulars 
respecting any licensed person without payment of any fee.” It is difficult 
to discover whether the above provision has been affected in any way by the 
recent Acta, 16 & 17 Viet., co. 33 & 127. The Act of Ki & 17 Viet., 
c. 112, contains in § 12 a somewhat similar enactment as to licences granted 
to drivers and conductors of public carriages in Dublin. 

* 12 & 13 Viet., c. 1, § 16. See 10 & 11 Viet., c. 42 ; and sec also 
6 & 6 Viet., c. 79, § 10, which,—after*reciting, that, by 2 <fe 3 Will. 4, 
c. 120, § 11, “ a copy of every licence to keep, use, or employ a stage car¬ 
riage, and of every indorsement made thereon, shall be kept at the office or 
place from which such licence shall be issued, in order that every person 
may have a copy thereof, paying one shilling for the same ; iind that it is 
expedient that such copies, certified as hereinafter mentioned, should be 
received as evidence of the granting, and of the contents of such licences 
respectively, and of the indorsements thereon,”—enacts, “That the Commis¬ 
sioners of Stamps and Taxes, or the officer by whom any such licence shall 
have been granted, or other officer of stamp duties authorised by the said 
Commissioners in that behalf, shall, upon application made to them or him 
for that purpose, deliver to the person requiring the same a copy of any such 
licence, certified according to this Act, on payment of the - sum of one 
shilling ; and in all proceedings and upon all occasions whatsoever a copy of 
any such licence, and of every indorsement thereon (if any), the same being 
made and taken from the copy thereof filed or kept at such office or place as 
aforesaid, and^ certified to be a true copy under the hand of one of the said 
Commissioners, or of the officer by whom such licence shall have been 
granted, or other officer authorised as aforesaid, * * * shall be received 

as evidence, against any and every person appearing by such copy to be 
named in such licence, that the same was duly granted by such person, and 
of the contents thereof, and of every indorsement thereon; and in any such 
case the said Commissioners, or any of their officers, shall not be required or 
compellable to produce in any court, or at any place out of the office of tho 
said Commissioners or officers respectively, the original of any such licence 
or indorsement, or any copy thereof, filed or kept in any such office, or any 
entry or memorandum relating to such licence in the books of the said 
Commissioners or officers, or to give any other evidence or proof of tho 
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§ 1441. The proof of certijicates is now much simplified by the 
Documentary Evidence Act; for if they purport to be verified in 
the manner pointed out by the statute which renders them admis¬ 
sible, they will be received in evidence without proof of the seal, 
the signature, or the official character of the party verifying them.* 
Still, as the language of the Legislature varies much in fixing the 
mode by which particular certificates are authenticated, it will be 
convenient briefly to notice those statutes which relate to certifi¬ 
cates of the most general importance.^ 

§ 1442. First, all boards of guardians, or district boards, are 
authorised to make certificates of the cliargeahility of any paupers, 
and if these documents substantially follow the form given by the 
Act of 7 & 8 Viet., c. 101, and purport to be signed by the chair¬ 
man of the respective boards, to be sealed with their seals, and to 
be countersigned by their clerk, they are prim^ facie evidence of 
the truth of all statements contained therein, and no other ijroof 
of chargeability is required for the purpose of making any order 
of removal or other order, provided such order bear date within 
twenty-one days next after the day of the date of any such certi¬ 
ficate.* Again certificates of the settlements of paupers are 

granting or contents of any such Kcenco or indorsement than any such copy 
certified as aforesaid.” Tho above section requires proof of the handwriting 
of the party certifying ; but this is no longer necessary. See 8 <b 9 Viet., 
c. 113, § 1, cited ante, § 7. 

' 8 & 9 Viet,, c. 113, § 1. Ante, § 7. 

^ As to certificates of bankruptcy, see ante, § 1394. As to certificates of 
tho acknowledgment of deeds by married women, see ante, § 1387. 

* 7 & 8 Viet., c. 101, § 69, enacts, that “it shall bo lawful for any 
board of guardians or district board, at any meeting thereof, to make a 
certificate in the fonn, or to the effect, contained in the schedule of this 
Act marked 0, and that every such certificate, * purporting to be 
signed by tho presiding chairman of such guardians or district board, and 
to be sealed with their seal, and to be countersiguod by their clerk, shall, 
iinlaaa the Contrary be shown, be taken to bo sufficient proof of the truth of 
all the statements contained in such certificate, * and shall be received 
in evidence accordingly by and before all courts of justice and aU justices, 
without any proof of the signatures or of the official characters of tho 
I)ersons signing the same, or of such seal, or of such meeting ; and that, for 
the purpose of making any order of removal or other order, no fiirther or 
other evidence of chargeability than such certificate shall be required, 
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receivable in evidence, if they purport to be allowed and sub¬ 
scribed by two justices of the county, &c., wherein the parish lies, 
and if the justices further certify, that the due execution of the 
certificates by the parish officers has been sworn to before them 
by one or both of the attesting witnesses.* 

§ 1443. With the view of reducing the expense attendant upon 
the proof of criminal proceedings, the Legislature has enacted, in 
§ 13 of Lord Brougham’s Evidence Act of 1851,* that “whenever, 

provided that every such order bear date within twenty-one days next after 
the day of the date of such certificate.” 

SCUKDULE C. 

“ The board of guardians of the poor of the union [or parish of 

] do hereby certify, that on the day of 

A. B., and his wife, 0. B., and his child, E. B., became chargeable to the 
parish of , in the said union [or to the said union]. 

In testimony whereof the common seal of the said guardians is hereunto 
affixed at the meeting of their board this day of , 18 . 

(L. S.) (Signed) ("VV. J., presiding chairman of the 

( said board. 

( 0. D., clerk [or acting as clerk] to 
the board of guardians 
of .” 

In order to clear up any doubt respecting the admissibility of these certi¬ 
ficates, it has been further enacted by 11 «fc 12 Viet., c. 110, § 11, that 
** in any court, and before any justice or justices, and for all pxuposes, a 
certificate of the chargeabUity of any person named therein in the form 
prescribed in tbo schedule marked 0 to the Act of the eighth year of the 
reign of her present Majesty for the amendment of the Laws for Relief of 
the Poor in England, and purporting to have been executed in the manner 
prescribed by that Act, shall be received within the space of twenty-one 
days from the date thereof as sufficient evidence of the chargoability of the 
person named therein, unless the contrary bo otherwise shown.” 

^ 8 & 9 Will. 3, c. 30, § 1, enacts, that the certificate shall bo under 
the hands and seals of the majority of the churchwardens and overseem of 
the j^arish, and attested by two credible witnesses, and allowed and sub¬ 
scribed by two justices of the place whence such certificate shall come. 
Then 3 Geo. 2, c. 29, § 8, provides, that the attesting witnesses, or one of 
them, shall make oath before the allowing justices that they saw the parish 
officers sign and seal the certificate, and the justices shall certify that such 
oath was made before them; “ and every such certificate so aUowed, and 
oath of the execution thereof, so ccrUfied by the said justices” sh al l bo 
allowed in all courts as proved, and shall bo “ received as evidence, without 
other proof hereof » s 14 & 16 Viet., c. 99. 
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in any proceeding whatever, it may be necessary to prove tlie trial 
and conviction or acquittal of any person charged with any indict* 
able offence, it shall not be necessary to produce the record of 
the conviction or acquittal of such person, or a copy thereof, but 
it shall be sufficient * that it be certified or purport to be certified 
under the hand of the clerk of the court, or other officer having 
the custody of the records of the court where such conviction or 
acquittal took place, or by the deputy of such clerk or other 
officer, that the paper produced is a copy of the record of the 
indictment, trial, conviction, and judgment or acquittal, as the 
case may be, omitting the formal parts thereof.” ■ 

§ 1444. Independent of this general provision, several other 
statutes have been passed from time to time, for the purpose of 
facilitating the proof of particular criminal trials. Thus, the 
statute of 7 & 8 Geo. 4, c. 28, § 11, enacts, that if a party be 
indicted for felony committed after a previous conviction for felony, 
“ a certificate containing the substance and effect only (omitting 
the formal part) of the indictment and conviction for the previous 
felony, purporting to be signed by the clerk of the court, or other 
officer having the custody of the records of the court where tlie 
offender was first convicted, or by the deputy of such clerk or 
officer, shall upon proof of the identity of the 2 >er 8 on of the offender, 
be sufficient evidence of the first conviction, without proof of the 
signature or official character of the person appearing to have 
signed the same.” So, tlie Act of 2 Will. 4, c. 34, which conso* 
lidates the law relating to offences against the coin, provides in §9, 
that, “ where any person [who] shall have been convicted of any 
offence against this Act, shall afterwards be indicted for any 
offence against this Act, committed subsequent to such conviction, 
a copy of the previous indictment and conviction, purporting to 
be signed and certified as a true copy by the clerk of the court, or 
other officer having the custody of the* records of the court where 
the offender was first convicted, or by the deputy of such clerk or 

‘ See ante, § 1409, ad fin. 

■ See also 1^ & 18 Viet., c. 126, § 25, and 19 & 20 Viet., c. 102, § 28, 
Ir., cited ante, § 1294, which regulate the proof of certificates of conviction, 
when produced for the purpose of discrediting witnesses. 

4 0 2 
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officer, shall, upon proof of the identity of the person of the 
offender, be sufficient evidence of the previous indictment and 
conviction, without proof of the signature or official character of 
the person appearing to have signed and certified the same.” The 
Act, too, of 14 & 15 Viet., c. 100, enacts in § 22, that “ a certi¬ 
ficate containing the substance and effect only (omitting the formal 
part) of the indictment and trial for any felony or misdemeanor, 
purporting to be signed by the clerk of the court, or other officer 
having the custody of the records of the court where such indict¬ 
ment was tried, or by the deputy of such clerk or other officer, 
(for which certificate a fee of six shillings and eightpeiice and no 
more shall be demanded or taken,) shall, upon the trial of any 
indictment for peijury or subornation of perjury, be sufficient 
evidence of the trial of such indictment for felony or misdemeanor, 
without proof of the signature or official character of the person 
appearing to have signed the same.” 

§ 1445. The Act of 1851 for the better pi’evention of offences * 
contains a very similar provision in § 2, which enacts, that if 
any person be indicted for any misdemeanor under the first 
section of that Act after a conviction for felony or for any stick 
misdemeanor, “a certificate containing the substance and effect 
only (omitting the formal part) of the indictment and convic¬ 
tion for the previous felony or misdemeanor, purporting to 
he signed by the clerk of the court, or other officer having 
the custody of the records of the court where the offender was 
first convicted, or by the deputy of such clerk or officer, (for 
which certificate a fee of five shillings and no more shall be 
demanded or taken,)' shall, upon proof of the identity of the person 
of the offender, be sufficient evidence of the first conviction, 
without proof of the signature or official character of the person 
appearing to have signed the same.” So, the Act of 4 Geo. 4, 
c. 64, provides by § 44, that “ in case of any prosecution for an 
escape, attempt to escape, breach of prison, or rescue, either 
against the offender escaping or attempting to escape, or having 
broken prison, or having been rescued, or against any other person 


14 & 15 Viet., 0. 19. 
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or persons concerned therein, or aiding, abetting, or assisting the 
same, a certificate given by the clerk of assize, or other clerk of the 
court in which such offender shall have been convicted, shall, 
together with due proof of the identity of the person, be sufficient 
evidence to the Court and jury, of the nature and fact of the 
conviction, and of the species and period of confinement to which 
such person was sentenced.” So, if an indictment be preferred, 
either against an offender under sentence of transportation for 
being unlawfully at large, or against any one for rescuing or 
attempting to rescue any such offender,' a certificate in writing, 
containing the effect and substance only of the indictment and con¬ 
viction of such offender and of the sentence for his transportation, 
shall be received as sufficient evidence of the conviction and 
sentence, provided such certificate purport to be signed by the 
clerk of the court, or other officer having the custody of the records 
of the court where such sentence shall have been passed, or, if 
such court be out of Great Britiau, then provided such certificate 
be certified by what pm’ports to be the seal of the court, or the 
signature of the judge or of one of the judges thereof.® It has 
been held that the signature of one of three deputy clerks of 


* Under 6 Geo, 4, c, 84, §§ 22, 23 ; modified as to punishment by 4 6 

Will. 4, c. 0?. 

® This appears to be the legal effect of § 24 of 5 Geo. 4, c. 84, jis read in 
connexion with § 1 of the Docum. Evid. Act. See ante, § T’. In order, 
however, to prevent mistakes, § 24 is here given at length. “ The clerk of 
the court or other officer having the custody of the records of the court 
where such sentence or order of transportation or banishment shall have 
been passed or made, shall, at the request of any person on his Majesty’s 
behalf, make out and give a certificate in writing signed by him, containing 
the effect and substance only (omitting the formal part) of every indictment 
and conviction of such offender, and of the sentence or order for his or her 
transportation or banishment (not taking for the same more than six 
shillingB and eightpence), which certificate shall be sufficient evidence of 
the conviftiou and sentence, or order for the trans];>ortation or banishment 
of such offender ; and every such certificate, if made by the clerk or officer 
of any court in Great Britain, sliall be received in evidence upon proof of the 
signature and offidfd character of the person signing the same; and every 
Eudi certificate, if made by the clerk or officer of any court out of Great 
Britain, «bB.n be received in evidence, if verified by the seal of the court or 
by the signature of the judge or one of the judges of the court, without 
further proof.” 
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the peace, who were in partnership as attorneys, and at whose 
office the records of the sessions Avere kept, was a sufficient com¬ 
pliance witli the abovcc provisions.* It seems, too, that an ordinary 
certificate of previous conviction for felony will satisfy the statute, 
and be regarded as good evidence of the sentence, as well as of 
the indictment and conviction.® 

§ 1446. Under the Mutiny and Marine Mutiny Acts, no person 
who has been tried before a court of law for any crime there 
cognizable, shall be liable to be punished for the same by any 
court-martial, otherwise than by cashiering; and a certificate, 
containing the substance and effect, but omitting the formal part 
of the indictment, conviction, or acquittal of such person, may 
be transmitted by the clerk or other officer having the custody of 
the records of the court, or his deputy, to the officer commanding 
the regiment or division to which the accused belongs; but both 
Acts are silent as to the mode of authenticating or proving the 
certificate, and as to its effect Avhen proved.* Under the same 
Acts, orders of penal servitude or of transportation, made Avith 
respect to offenders sentenced by courts-martial, must be filed of 
record in the Crown Office of the Queen’s Bench; and the clerk 
of such office is directed, on application, to deliver to the offender 
or his agent, or to any person appl 3 ring on her Majesty’s behalf, a 
certificate in writing, “ showing the Christian and surname of 
such offender, his offence, the place where the Court was held 
before whom Ke was convicted, the sentence,* and the conditions on 
which the’ order of penal servitude or of transportation was given; 
which certificate shall be sufficient proof of the conviction and 
sentence of such offender, and also of the terms on which such 
order for his penal servitude or transportation was given, in any 
court and in any proceeding.” * Certificates of previous convic¬ 
tions by courts-martial arc also admissible under these Acts, for 
___.__ 

* R. V. Jones, 2 0. & Kir. 524, jjer Coltman, J. 

R. V. Ambury, 6 Cox, Or. Gas. 79, per Williams, 

See 17 & 18 Viet., c. 4, § 51 ; 17 & 18 Viet., c. 6, § 5. Nothing can 
be more slovenly than the manner in which those annual Acts are drawn. 

* “The sentence” is omitted in the Mutiny Act. 

* See 17 & 18 Viet., c. 4, § 23 ; 17 «fc 18 Viet,, c. 6, § 26. 
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the purpose of affixing punishment, in case any soldier or marine 
be found guilty by court-martial of any subsequent offence; and, 
for tiie same purpose, certificates of previous convictions by the 
common-1^ courts, for offences of a felonious, fraudulent, or 
unnatural nature, may be received; and either class of certificates 
will be admissible, without proving the signature or official cha¬ 
racter of the person signing them, provided they purport to 
be drawn and signed in the mode specified by the respective 
Acts.' Again, in tlie common-law courts, if a soldier or marine be 
tried for obtaining money under false pretences as a deserter, after 
having been convicted of a like offence, or of a fraudulent con¬ 
fession of desertion, a certificate describing in general terms the 
former indictment and conviction, and purporting to be signed by 
the clerk of tlie court, or other officer having the custody of the 
records, or his deputy, or by the clerk of the convicting magis¬ 
trates, shall, upon proof of identity, be sufficient evidence of the 
former conviction.* 

§ 1440 a. Justices in petty sessions are now empowered by 
statute 18 & 19 Viet., c. 126, to determine charges of petty 
larceny in a summary way, whenever the persons accused consent 
to such a mode of trial; and § 7 of the Act,—after directing that 
in every such case the conviction, or a duplicate of a certificate 
of dismissal, shall, together with the other proceedings, be trans¬ 
mitted to the Quarter Sessions, and be there recorded,—goes on 
to provide, that “ a copy of such conviction, or of such certificate 
of dismissal, certified by the proper officer of the court, or proved 
to be a true copy, shall be sufficient evidence to prove a convic¬ 
tion or dismissal for the offence mentioned therem, in any legal 
proceeding whatever.” 

§ 1447. Under the Act of 9 Geo. 4, c. 31, § 27, two justices are 
empowUNd to hear cases of comnwii assault or battery; and if 
upon the hearing, they “ shall deem the offence not to be proved, 
or shall find the assault or battery to have been justified, or so 
trifling as not to merit any punishment, and shall accordingly 

* See 17 «S5 18 Vici, c. 4, § 16 ; 17 & 18 Viet., c. 6, § 18. 

. 17 18 Viet. 4, § 49 ; 17 & 18 Viet., o. 6, § 63. 
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dismiss the complaint, they shall forthwith make out a certijkate 
under their hfbnds stating the fact of such dismissal, and shall 
deliver such certificate, to the party against whom the complaint 
was preferred. § 28 then provides, that the person* obtaining 
such certificate shall be released from all proceedings, civil or 
criminal, for the same cause.* It seems, that a certificate under 
this Act should specify the ground of dismissal,® and should be 
given witliin a reasonable time after the hearing,® if not before 
the justices separate; * and it has also been held that, in order 
to take advantage of the certificate, the defendant must plead 
it specially.* 

§ 1448. The Act for the trial oi juvenile offenders ® enables two 
justices at petty sessions to try summarily any person charged 
with having committed or attempted to commit, or with having 
been an aider, abettor, counsellor, or procurer in the commission 
of any simple larcenj% or offence punishable as simple larceny, 
provided the age of such person at the date of the offence shall 
not, in the opinion of such justices, exceed sixteen years; ^ and it 
then provides, in § 1, that “ if such justices upon the hearing of 
any such case shall deem the offence not to be proved, or that it 
is not expedient to inflict any punishment, they shall dismiss the 
party charged, on finding surety or sureties for his future good 
behaviour, or without such sureties, and then make out and 
deliver to the party charged a certificate under the hands of such 
justices stating tiie fact of such dismissal ; and such certificate 

* See Tunnicliffc v. Todd, 6 Com. B. 663. There, tho complainant, after 
summons, declined to proceed, saying he meant to bring an action, and tho 
justices dismissed tho complaint, stating in the certificate that they did so 
as the complainant offered no evidence. The Court held that the certificate 
was a bar to the action. 

® Skuse V. Davis, 10 A. & E. 636 ; 2 P. & D. 560 ; 7 DowL 774, S. C. 

'' See Christie v. Bichardson, 10 M. & W. 688. j||[ 

* Compare E. v. Eobinson, 12 A. E. 672 ; 4 P. & D. 391, S*. 0. ; with 
Thompson v. Gibson, 8 M. «fc W. 285, 286. 

® Harding v. King, 6 C. & P. 427, per Gurney, B. See also Skuse v. 
Davis, 10 A. E. 636. 

* 10 & 11 Viet., c. 82. For the Irish law on this subject, see 14 & 16 
Viet., c. 92, § 6. 

^ Extended from fourteen to sixteen years by 13 & 14 Viet., c, 37, 
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shall and may be in the form or to the effect set forth in the 
Schedule.” * § 3 then enacts, that every person vjho shall have 
obtained such certificate of dismissal, or ,shall have been con¬ 
victed* under the authority of the Act, shall be released from all 
further or other proceedings for the same cause. 


§ 1449. Certificates of indemnity are sometimes granted to 
witnesses, who make full disclosures respecting corrupt practices 
at elections for members of Parliament, gaming, and other illegal 
transactions; and then, in the event of any ulterior proceedings 
being instituted against such witnesses, the certificates will con¬ 
stitute a valid defence, and will be received in evidence on their 
mere production, provided that they be drawn up in the proper 
form, and that they purport to be signed by the persons who are 
respectively authorised to grant them.® 


§ 1450. The Act of 1849 for facilitating the marriage of 
British subjects resident in foreign countries,“ contains a very 
remarkable clause ; for, after authorising British consuls to 
solemnise and register certain marriages, and after providing that 
parties guilty of fraud, or of taking false oaths, should respec¬ 
tively be liable to forfeit all property accruing from the marriage, 
and to be prosecuted* for perjury, it goes on in § 17 to enact, that 
in every action or suit for forfeiture, and upon every prosecution 
for peijury, as aforesaid, “ the declaration and certificate of the 
consul, under his hand and consular seal, shall be received and 
taken as good and valid evidence in the law of all facts and 


* Form of Certificate of Dismissal :— 

— to wit. We-of Her Majestjr’s justices of the peace for the cotmty 


of-, [or, I, a magistrate of the police court of ■ 

fee], do hereby certify, that on tlie-day of - 


our Lord 


at-, in the said county of • 


-, as the case may 
in the year of 
-, M. K was brought 


before us, the said justices, [or, me, the said magistrate,] charged with 
th^ollowing offence, (that is to say,) ^here state briefiy the particulars 
of the charge,] and that we, the said justices, [or I, the said magistrate,] 
thereupon dismissed the said charge. Given under our hands, [or my 
hand,] this-day of-. 

* Under § 11, the conviction must be returned to the clerk of the peace, 
to be kept among the records of the Quarter Sessions. 

^ See Acts noticed ante, § 1310 ; and 8 & Yict., c. 113, § 1, cited 
ante, § 7. ^ 12 & 13 Viet,, c. 68. 
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matters stated in such declaration and certificate, without its 
being necess^y for the said consul to attend in person to prove 
the same.” 

§ 1450a. Under the recent Act for registering places of wor¬ 
ship of dissenters, the Kegistrar-General is directed, “ with respect 
to any place certified to him as a place of meeting for religious 
worship, the record whereof remains uncancelled,” to “give to 
any person demanding the same, a certificate, sealed or stamped 
with the seal of the General Register Office, that at the time or 
respective times in such certificate in that behalf stated the place 
therein described was duly certified and duly recorded as required 
by this Act, and that at the date of such sealed or stamped cer¬ 
tificate, the record of such certification remained uncancelled; and 
every such sealed or stamped certificate, if tendered in evidence 
upon any trial or other judicial proceeding in any civil or 
criminal court, shall be received as evidence of the said several 
facts therein mentioned, without any further or other proof of the 
same.”' The Act, too, of 19 & 20 Viet., c. 119, contains, in § 34, 
somewhat similar provisions; ® and a recital in that section 
furnishes the curious statistical information, that the number of 
meeting-houses of dissenters recorded in 1853 was little short of 
fifty-five thousand. 

' 18 & 19 Viet., c. 81, § 11. 

- The words aro as follows :—“-Tho Registrar-General, on payment to ln'm 
of the several fees hereinafter mentioned, shall allow searches to be mado in 
the returns so made to him as aforesaid, and shall give to any person 
demanding the same a certified copy thereof, or extract therefrom, with 
respect to any place of meeting fof religious worship contained therein ; and 
every such certified copy or extract shall be sealed or stamped with the seal 
of the General Register Office, and when so sealed or stamped as aforesaid, 
if tendered in evidence upon any trial or other judicial proceeding in any 
civil or criminal court, shall bo received as evidence of tho place of meeting 
therein mentioned or describedf having been at tho time in thtt behalf 
therein stated duly certified and registered or recorded as by law required, 
without any further or other proof of the same ; and the registrar-general 
shall bo entitled to demand and receive for every search in tho said returns 
extending over a period of ngt more than ton years the sum of ono shilling, 
and for every additional period of ten years the sum of sixpence, and tho 
further sum of two shillings and sixpence for every siuglo certified copy or 
extract.” 
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§ 1451. Under the Merchant Shipping Act of 1854, “ all 
documents purporting to be certificates issued by ^e Board of 
Trade in pursuance of this Act, and to be gealed with the seal of 
such Board, or to be signed by one of the officers of the Marine 
department of such Board, shall be received in evidence, and shall 
be deemed to be such certificates, without further proof, unless 
the contrary be shown.”' By virtue, too, of the same statute, every 
certificate of registry of any British ship purporting to be signed 
by the registrar or other proper officer, is receivable in evidence 
as primd facie proof of all the matters either contained in or 
indorsed on it, provided they purport to be authenticated by the 
signature of a registrar.* So, all certificates, whether of compe¬ 
tency or service, granted to the masters or mates of British ships, 
are proveable not only by the productio* of the originals as issued 
by the Board of Trade, but also prima facie by copies, purport¬ 
ing to be certified by the Registrar-General of seamen, or his 
assistant, or by such other person as the Board of Trade appoints 
for that piu'pose.* 

§ 1452. The statutes 5 & 0 Viet., c. 100, and 6 & 7 Viet., c. 65, 
which relate to the copyright of designs for articles of manu¬ 
facture, and provide for the appointment of certain officers, whose 


» 17 18 Viet., c. 104, § 7. 

‘ § 107, cited ante, p. 1287, u. 3. As to certifieates of desertion from 
any ship, seo § 249 of the Aet. 

® § 138 enaets, tliat “ all certifieates, whether of competency or aervico, 
shall be made in duplicate, and one part shall be delivered to the person 
entitled to the certificate, and the other shall be kept and recorded by tho 
Registrar-doneral of Seamen, or by such other person as tho Board of Trade 
appoints for that purpose; and the Boarff of Trade shall give to such 
registrar or such other person immediate notice of all orders made by it for 
cancelling, suspending, altering, or otherwise affecting any certificate in pur¬ 
suance of the powers herein contained ; and the registrar or such other 
person as aforesaid shall thereupon mak() a corresponding entry in the 
record of certificates ; and a copy purporting to be certified by such registrar 
or his assistant or by such person as aforesaid of any certificate, Hha-ll be 
prim4 facie evidence of such certificate, and a copy purporting to be so 
certified as aforesaid of any entry made as aforesaid in respect of any 
certificate, shall be primd, fheie evidence of the truth of the matters stated in 
such entry.” 
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duty it shall be to register drawings or prints of the designs 
therein inen|^ned, and the transfer of such designs, and to 
furnish the proprietofs thereof with certificates of such regis¬ 
tration, enacts, that these certificates, “ purporting to be signed 
by the registrar or deputy-registrar, and purporting to have the 
Seal of office of such registrar affixed thereto,” shaU be received 
as primS. facie evidence, without proving the official character of 
the party signing, his signature, or his seal.' Similar iirovisioig 
iu:e contained in the Act for the regulation of charitable 
societies in Ireland.* 

§ 1453. The Act of 11 & 12 Viet., c. 98, which directs the 
Speaker of the House of Commons to grant a certificate, signed 

* 6 & 6 Viet., c. 100, § 16* enacts, that “ upon every copy, drawing, or 
print of an original design so returned to the person registeiing as aforesaid, 
or attached thereto, and upon every copy, drawing, or jirint thereof received 
for the purpose of such registration, or of the transfer of such design being 
certified thereon or attached tliercto, the registrar shall certify under his 
hand that the design has been so registered, the date of such registration, 
and the name of the registered proprietor, or tho style or title of the firm 
under which such proprietor may be trading, with his place of abode or place 
of carrying on his business, or other place of address, and also tho number 
of such design, together with such number or letter, or number and letter, 
and in such form as shall be employed by him to denote or correspond with 
the date of such registration ; and such certificate made on every such original 
design, or on such copy thereof, and purportiny to be signed by the registrar 
or deputy-registrar, and 'purporting to have the seal of office of siuih registrar 
affixed thereto, £^11, in the absence of evidence to the contrary, be suflicient 
proof as follows :— 

Of the design, and of the name of tlio proprietor therein mentioned, 
having been duly registered ; and 

Of the commencement of the period of registry ; and 

Of the person named therein |S proprietor being the proprietor; and 

Of the originality of tho design ; and 

Of the provisions of this Act, and of any rule under which the certificate 
appears to be made, having been complied with : and any such writing 
purporting to be such certifi^te shall, in the absence of evidence to the 
contrary, be received as evidence, without proof of the handwriting of 
the signature thereto, or of tho seal of office affixed thereto, or of the 
person signing the same being the registrar or deputy-registrar.” § 6 
of 6 & 7 Viet., c. 66, and § 16 of 13 14 Viet., c. 104, respectively 

enact that the above provisions shall apply to those Acts. 

» 6 7 Viet., c. 91, §§ 2, 11, 13, 16, 48, & 49 ; 7 & 8 Viet., c. 38, 

§ 2 ; and 11 & 12 Vici, c. 116, § 6. 
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by himself, expressing the amount of costs allowed in election 
petitions, with the names of the parties respectivelj^iable to pay, 
and entitled to receive the same, and whieh empowers the party 
obtaining such certificate to recover these costs by an action of 
debt, provides, that “ the certificate so signed by the Speaker shall 
be conclusive evidence ” of the amount of such costs, and of the 
title of such party, and that its validity shall not be called in 
(j^Q^tion in any court, the handwriting of the Speaker thereunto 
b'e|% duly verified.^ Similar language is employed in the same 
Act, with respect to certificates granted by the Speaker as to the 
validity of election petition recognizances, and as to defaults being 
made therein.* Again, under the House of Lords’ and House of 
Commons’ Costs Taxation Acts, the clerk of the Parliaments, or 
clerk assistant, and the Speaker, are Respectively authorised to 
issue certificates of the amount of costs allowed on taxation in 
respect of private bills; and such certificates are conclusive evidence 
of the amount of such costs in all proceedings at law or in equity, 
and operate on production as warrants of attorney to confess judg¬ 
ment, unless the defendant has by plea denied his liability to make 
any payment in respect of them.® Tlie Act, too, of 3 & 4 Viet., 
c. 9, provides,* that all proceedings, civil or criminal, against any 
person for the publication of papers printed by order of Parlia- 
ment, shall be stayed, upon the production of a certificate under 
the hand of the Lord Chancellor, the Lord Keeper, or the Speaker 
of the House of Lords for the time being, the Clerk of the Par¬ 
liaments, the Speaker of the House of Commons, or the Clerk of 
the same House, stating that such papers were published by order 
of either House.* 

§ 1454. -Under the Patent Law Amendment Act, 1852, the judge 
before whom any action for infringing letters patent shall be tried, 

may “ certify on the record that the validity of the letters patent 

.- -- - ■ _ 

» §§ 94 & 96. * § 98. 

9 12 & 13 Viet., c. 78, § 9 ; 10 & 11 Viet., c. 69, § 9. The Signatures 
to the certificates under these Acts need not be proved. See 8 & 9 Viet., 
c. 113, § 1, cited ante, § 7. ^ § 1. 

' The Act adds the words, ** together with an affidavit verifying such cer¬ 
tificate.” This is not now necessary. See 8 & 9 Vict.‘, c, 113, § 1, cited 
ante, § 7. 
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in the declaration mentioned came in question; and the record, 
with such cettificato, being given in evidence in any suit or action 
for infringing the said letters patent, or in any proceeding by 
scire facias to repeal the letters patent, shall entitle the plaintiff 
in any such suit or action, or the defendant in such proceeding 
\)y scire facias, on obtaining a decree, de'*.retal order, or final 
judgment, to his full costs, charges and expenses, taxed as 
between attorney and client, unless tlie judge making such decree 
or order, or the judge trying such action or proceeding, shall 
certify that the plaintiff or defendant, respectively, ought not to 
have such full costs.” ‘ 

§ 1455. Every certificate of iucoiyoraiion, under tlie Joint-stock 
Companies Acts, 1856, 1857, must set forth under the hand of 
the registrar, or in his absence, under the hand of the assistant 
registrar,® and in either event, as it would seem, under the seal 
of the registrar’s office,® that the Company is incorporated, and, 
in the case o^ a limited Company, that the Company is limited; * 
and it will then, without proof of the seal, or of the signature or 
of the oflSeial character of the person signing it,* be “ conclusive 
evidence that all the requisitions of the Act in respect of registra¬ 
tion have been complied with; and the date of such certificate 
shall be deemed to be the date of the incorporation of the Com¬ 
pany.” * Where the certificate has been signed by the assistant 
registrar, the Court, on its being tendered in evidence, will 
presume that the registrar himself was absent when it was signed, 
and it is not necessary that that fact should either be stated on 
the face of the document, or be proved aliunde.^ The certificate 
will be equally admissible in evidence to whomsoever it may have 
been given, and the registrar, on payment of 5s., is bound to issue 
one to any person who may apply for it.® Every certificate of the 

’ 15 & 16 Viet., c, 83, § 43. See Houiball v. Bloomer, 10 Ex. R. 638. 

* 19 & 20 Viet., c. 47, § 106, r. 8. “ § 106, r. 4. 

^ § 13, and 20 & 21 Viet, c. 14, § 33. 

* 8 & 9 Viet., c. 113, § 1, eited ante, § 7. 

® 19 & 20 Viet., e. 47, §§ 13, 116. As to the old law, see 7 8 Viet., 

c. 110, §§ 7, 15, 19, and The Banwen Iron Co. v. Barnett, 8 Com. B. 406. 

^ Baker v. Cave, 1 H. & K 674. " 20 & 21 Viet., o. 14, § 4. 
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proprietoi'ship of shares in any company registered under the 
same Acts, must be under the common seal of the company, and 
must specify the shares in the undertaking to which the share¬ 
holder is entitled; and it will then be admitted as primd facie 
evidence of the title of the shareholder to the shares therein 
speciiied.‘ 

§ 1456. Somewhat similar provisions are contained in the 
Companies Clauses Consolidation Act, as to certificates of the 
proprietorship of shares in undertaldngs subject to that A ct, 
but it seems that these last certificates need only be sealed 
with the seal of the company, and need only specify the share 
to which the holder is entitled.® The same statute provides, 
that, where by the Special Act a company shall be restricted 
from borrowing money on mortgage or bond until a definite portion 
of tlieir capital has been subscribed or paid up, any justice, upon 
production to him of the books of the company, and of such other 
evidence as he shall think sufficient, may grant a certificate that 
such capital has been subscribed or paid up, and this certificate 

' 19 & 20 Viet., c. 47, § 21. Sec, aa to the old law, 7 8 Viet., c. 110, 

§§ 51 & 62. 

' 8 & 9 Viet., c. 16, § 11, enacts, that “ on demand of tlie holder of any 
share the company shall cause a certiheato of the proprietorship of such 
share to he delivered to such shareholder, and such certificate shall have the 
common seal of the company affixed thereto; and such certificate shall 
specify the share in the undertaking to which such shareholder is entitled, 
and the same may be according to the form in the Schedule A. to this Act 
annexed, or to the like effect; and for such certificate the company may 
demand any sum not exceeding the prescribed amount, or if no amount be 
prescribed, then a siun not exceeding two shillings and sixpence.” 

§ 12 enacts, that ** the said certificate shall be admitted in all courts as 
piimu facie evidence of the title of such shareholder, his executors, adminis¬ 
trators, successors, or assigns, to the share therein specified ; nevertheless 
the want of such certificate shall not prevent the holder of any share from 
disposing thereof.” • 

SCHBDUIB A. 

Form of Certificato of Share. 

“ Number-The-Company. 

“ This is to certify, that A. R, of-, is the proprietor of the share, 

number- , of ‘ The-Company,’ subject to the regulations of the 

said company. Given under the common seal of the said .company, the —— 
day of ———, in the year of our Lord- 
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■will be sufficient evidence of the fact stated therein.' So, under 
the Lands Clauses Consolidation Act, no company can put in 
force their compulsory powers of taking land, until the whole 
capital has been subscribed; but their compliance with this 
requisite may be proved by a certificate under the hands of two 
justices, who are authorised to grant it on tlie application of the 
promoters, and the production of such evidence as they think 
sufficient.*' 

§ 1457. Under most of the Consolidation Acts j)assed in the 
session of 1847, two justices are empowered to correct any 
omission, mis-statement, or wong description, respecting pjiy 
lands, or the owners, lessees, or occupiers thereof, which shall be' 
contained in the Special Act, or in the schedule thereto, or in the 
plans or books of reference relating to the respective undertakings 
governed by these Acts, provided it shall appear to such justices 
that the error arose from mistake; and the correction shall be 
embodied in a certificate which shall state the particulars of the 
error, and shall, along with the other documents to which it relates, 
be deposited with the Clerk of the Peace for the county where the 
lands are situate; and thereupon the undertakers may take the 
lands or make the works in accordance with such certificate.* 
Several of these Acts, further provide, that copies of the plans 
and books of reference, and of the corrections or extracts there¬ 
from, certified by the Clerk of the Peace in whose custody the 
documents are, shall be received in alf courts of justice and else¬ 
where, as evidence of their contents." Under the Markets and 
Fairs Clauses Act, two justices are also empowered to grant 
certificates, which shall be conclusive evidence that the works are 
completed and fit for public useand the Harbours, Docks, and 

‘ 8 <fc 9 Viet., 0 . 16, § 10. 2 8 & 9 Viet., c. 18, §§ 16, 17. 

® See the Markets and Fairs, Clauses Act, 1847, 10 «k 11 Viet., c. 14, 

§ 7 ; the Waterworks Clauses Act, 1847, 10 & 11 Viet., o. 17, § 7 j Har¬ 
bours, Docks, and Piers Clauses Act, 1847, 10 & 11 Viet., c. 27, § 7; 
Towns Improvement Clauses Act, 1847, 10 & 11 Viet., c. 34, § 20; The 
Cemeteries Clauses Act, 1847, 10 11 Viet., c. 65, § 7. See also 10 (k 11 

Viet., c, 24, § 6. 

" See 10 & 11 Viet., c. 14, § 8 ; id. c. 17, § 10 ; id. c. 27, § 10; id. 
c. 66, § 8. * 10 & 11 Viet., c. 14, § 32. 
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Piers Glauses Act contains a similar enactment, except only, that 
the certificate must be under the hand of the chairman of Quarter 
Sessions.* Again, certificates authorising railway companies to 
modify the construction of roads, bridges, and other engineering 
works, which formerly were granted by the Board of Trade, which 
next emanated from the Commissioners of Bailways, and which 
now again issue from the Board of Trade, will be admitted in 
evidence;—the first, if they purport to have been made by, or by 
the authority of, the Board of Trade, and to be signed by some 
officer appointed for that purpose by the Board; *—the second, if 
they pm'port to be sealed or stamped with the seal of the commis¬ 
sioners, and to be signed by two or more of the commissioners;* 
—and the last, if they purport to be signed by one of the secre¬ 
taries or assistant secretaries of the Board, or by any other 
officer appointed by the Board tp sign documents relating to 
railways.^ 

§ 1458. The certificates of qualification, granted to aj^othecaries 
by the Court of Examiners,* will be received in evidence without 
further proof, if they purport to be under the common seal of the 
London Society of Apothecaries;* but if this seal be not affixed, 
it would seem to be still necessary to authenticate the certificate 
by proof of the signatm*es of the examiners, or, at least, of some 
of them.^ The certificates of due enrolment granted to attorneys 
by the registrar, and the annual stamped certificates issued by 
the Commissioners of Inlfhid Kevenue, authorising parties to 

> 10 & 11 Viet., 0. 27, § 20. 

2 8 & 9 Viet. c. 20, §§ 66, 67. 

* Id. coupled with 9 10 Viet., c. 106, §§ 2, 4. 

* 14 d; 16 Viet., c. 64, § 3. ® See auto, § 144. 

* 14 & 16 Viet., c. 99, § 8, enacts, that “every certificate, of the quali¬ 
fication of an apothecary, which shall purport to be under the common seal 
of the society of the art and mystery of apothecaries of the City of London, 
shall 1)0 received iu evidence in any court of justice, and before any 
person having by law or by consent of parties authority to hear, receive, and 
examine evidence, without any proof of the said seal or of the authenticity 
of the said certificate, and shall be deemed sufficient proof that the person 
named therein has been from the date of the said certificate duly qualified to 
practise as an apothecary in any part of England or Wales.” 

2 See Walmsley v. Abbott, 3 B. d; C. 218. 
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practise as attorneys, must be respectivelj’^ signed by the registrar,’ 
and by the proper officer at the Inland Bevenue Office; and the 
former certificates must also follow the fonn given in the Act of 
0 7 Viet., c. 73.® As no statute has expressly rendered either 

of these classes of certificates admissible in evidence, it would 
probably be deemed still necessary, notwithstanding the Docu¬ 
mentary Evidence Act,® to prove tlie signatures and official 
characters of the parties signing them.’ 

§ 1459. Surgical certificates, which, under the Acts regulating 
factories and print works, are prim^ facie evidence of the age 
of the persons named therein, would, it seems, be received in 
evidence without proof, provided they were drawn in the form, 
and purported to be signed by the persons, prescribed by these 
Acts.* Under the statutes relating to marriages, if any action 
be brought, as it may be, against a party for having vexatiously 
entered a caveat, “ a copy of the declaration of the Eegistrar- 
General, purporting to be sealed with the seal of the General 
Eegister Office, shall be evidence that the Eegistrar-General has 
declared such caveat to have been entered on frivolous grounds, 
and that they ought not to obstruct the grant of the licence, or 
the issue of the certificate; ” and the plaintiff tliereupon shall 
recover costs and damages.® 

§ 1460. The registrar of judgments in Ireland is required, by 
an Act passed in 1850, to grant a certificate under his hand of 
the registry or re-entry of any judgment, or revival, decree, rule, 
order, Crown bond, recognisance or lis pendens, or of any satis¬ 
faction, vacate, or quietus, in his office, and this certificate is 
made evidence of such registry or re-entry.^ 

* The Incorporated Law Society is the present registrar, and their secre¬ 
tary signs the certificates. 

® SeeG&7 Vict.,c.73,§§21—2G,andSchcd. 3; and 37 Geo. 3, c. 00,§26. 

“ 8 & 9 Viet., c. 113, § 1, ante, § 7. * See Sparling®. Haddon, 9 Bing. 11. 

^ See 7 & 8 Viet., c. 15, §§ 9, 10, 63, and Schod.; and 3 & 4 Will. 4, 
c. 103, §§ 11—13, as to factories; and 8 & 9 Viet., c. 29, §§ 8, 9,10,14, 
17, 19, 20, and Sched. as to print works. 

« 7 Wm. 4 & 1 Viet., c. 22, § 6 ; 6 «fc 7 Will. 4, c. 86, § 37 ; 7 8 

Viet., c. 81, § 43, Ir. M3 & 14 Viet., c. 74, § 10. 
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§ 1461. Under the Acts authorising the registration of deeds^ 
conveyances, and wills, in Yorkshire and Middlesex, the respective 
registrars, or their deputies, if required by any person, are bound 
to give certificates of searches having been made among the 
registered memorials of those instruments,' as also certificates 
of the memorials of any judgment, statute, or recognisance 
registered.* Both these classes of certificates must be under 
tlie hand of the registrar, testified by two credible witnesses,* 
and the latter class must specify the day on which the memorial 
was registered, and in what book, page, and number, the same was 
entered.^ Whether, since the Documentary Evidence Act,* it 
would be necessary to call either of the attesting witnesses to 
these documents, or otherwise to prove the signature of the 
registrar or his deputy, may be doubted. 

§ 14G}2. Where deeds, memorials, or otlicr instruments, are 
required by statute to be enrolled or registered, the mode of 
proving the enrolment or registration will depend in great measure 
on the language employed in the particular Act; but, perhaps, 
thus much may be laid down as a general rule, that where, in 
pursuance of the uniform practice of the office of enrolment or 
registration, the officer at the time of making the proper entry in 
his books, returns to the party tlie original instrument, with a 
certificate or memorandum of enrolment or registration indorsed 
thereon, such certificate or memorandum will be evidence both of 
the fact and date of em'olment or registration, without proving 
tlie signature or official character of the person signing it." This 

' As to the West Biding, 2 <k 3 Anno, c. 4, § 12; 5 Anne, c. 18, § 9 ; 
U Anno, c. 35, §§ 22, 34 ; as to the East Biding, G Anne, c. 35, § 22 ; 
ns to the Noiiii Biding, 8 Geo. 2, c. 6, § 27 ; as to Middlesex, 7 Anne, 
c. 20, § 12. 

* 6 Anne, c. 18, § 6 ; 0 Anne, c. 36, § 20 ; 8 Geo. 2, c. 6, § 19 ; 7 

Anne, c. 20, § 19. • 

See last two notes. '' Sec note last but one. 

* 8 «Ss 9 Viet., c. 113, § 1, cited ante, § 7. 

® Doe V. Lloyd, 1 M. Gr. 684, 686. There, a deed, requiring enrol¬ 
ment under the Mortmain Act, was produced at the trial, and bore the fol¬ 
lowing indorsement:—“ Enrolled in the High Court of Chancery the 17th 
of December, 1836, being first duly stamped, according to .the tenor of the 
statutes made for that purpose. D. Drew.” The Court held that, without 

4 p2 
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doctrine has long since been applied to the enrolment of bargains 
and sales under the Act of 37 Hen. 8, c. 16; ‘ of leases of lands 
within the Duchy of Lancaster; * and of indentures under the 
Mortmain Act; * and it seems equally applicable to the enrolment 
of all instruments which arc now necessarily enrolled in the 
respective offices of the Duchies of Cornwall or Lancaster/ and 
also to a variety of other enrolments, which are rendered neces¬ 
sary by Act of Parliament. 

§ 1463. Indeed, the same doctrine has been recognised and 
even extended by the Legislature with respect to all documents 
enrolled, either in the Petty Bag Office, or in the Enrolment 
Office, of the Court of Chancery ; for the Act of 12 & 13 
Viet., c. 100, enacts in § 12, that “the clerk of the petty bag 
shall, upon request, and payment of the proper fees payable 
in respect thereof, indorse or write upon every specification 
which at any time heretofore has been enrolled in the Petty 
Bag Office, (provided the enrolment shall then be in his custody), 
and upon every deed, instrument in writing, and document, 
which at any time heretofore has been, or at any time here¬ 
after shall be, enrolled in the Petty Bag Office, a certificate 
stating that such specification, deed, instrument in writing, or 
document has been or was enrolled in the said Petty Bag Office, 
and the day of such enrolment, and shall cause such certificate 
to be sealed or st^imped with the said Chancery Common Law 
Seal; and every such certificate purporting or appearing to be so 
sealed or stamped, shall be admitted and received in evidence 
as well before either House of Parliament, as also before any 


proving the signature or official character of Mr. Drew, the memorandum 
was evidence that the deed was enrolled on the day stated, it having been 
certified^ to the Court by an officer of the Enrolment Office, that the memo¬ 
randum was in the usual form. ^ See ante, § 20. . 

\ Kinnersley v. Orpe, 1 Doug. 58, per Duller, J.; recognised in Doe t*. 
Lloyd, 1 M. «fe Gr. 686; Comijton v. Chandless, 4 Esp. 19, per Lord Kenyon. 

Kinnersley v. Orpe, 1 Doug. 56. See 1 <Sr 2 Geo. 4, c. 62, § 8, which 
requires all leases and deeds of exchange, executed under that Act, to bo 
enrolled in the Auditor’s Office. 

* Doe V. Lloyd, 1 M. & Gr. 671; 1 Scott, N. K. 606, S.C.; 9 Geo. 2,c. 36. 

* See 7 & 8 Viet., c. 66, §§ 31, 33, and 11 & 12 Viet,, c. 83, § 14. 
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committee thereof, and also by and before all courts, tiibunals, 
judges, justices, and other persons whomsoever, without further 
proof, and as sufficient primd facie evidence that the specifica* 
tion, deed, instrument in writing, or document, therein mentioned, 
was duly enrolled in the Petty Bag Office on the day mentioned 
ill such certificate.” § 18 of the same statute contains a similar 
enactment, authorising the clerk of the Enrolment Office, or his 
deputy or assistant, to certify the due enrolment of all documents 
deposited in that office.' 

§ 1464. With respect to all deeds relating to the possessions 
of the Crown, which are enrolled in the Und revenue ojffice, it 
is now enacted by statute, that a memorandum of enrolment 
on the deed, purporting to be signed by the keeper of the 
records and enrolments, or his deputy or assistant, shall be 
receiveable as sufficient evidence, not only of the enrolment, but 
even of the due execution of the deed, and that, too, without 
proof of the signature attached to it.* So, the statutes which 

‘ Tho precise words of § 18, which, from some xinaccoimtable reason, vary 
from those employed in § 12, are as follows:—“ Tho Clerk of tho said 
Enrolment Office, or liis deputy or assistant, shall, upon request, and pay¬ 
ment of tho proper-fees payable m respect thereof, indorse or write upon 
every deed, specification, instrument in writing, aUd document, which at 
any time heretofore has been, or at any time hereafter shall be, eiuulled in 
the said Enrolment Office, a certificate that such deed, specification, instru¬ 
ment in writing, or document, has been or was enrolled in Chancery, and 
tho day on whidi such enrolment was made, and shall caxise such certificate 
to be scaled or stamped with the said seal of tho Chancery Enrolment 
Office ; * and every such certificate purporting or appearing to bo so sealed 
or stamped, shall bo admitted and received in evidence by all courts and 
other tribunals, judges, justices, and othei-s, without further proof, and <as 
sufficient primfl, facie evidence that tho deed, specification, document, or 
instrument in writing therein mentioned, was duly enrolled in tho Court of 
Chancery on the day and at the time mentioned in sucli cei’tificate.” 

* 2 Will 4, c. 1, § 26, enacts, that “ where any deed or certificate, 
receipt, or other instrument, which shall appear to have been made, given, 
or executed under tho authority of this Act, or of any Act heretofore passed 
relating to the possessions and land revenues of the Crown, shall have written 
thereon a memorandum of its having been enrolled in the said office of records 

* Tills seal must be judicially noticed. See ante, § 6. 
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authorise the registratiou of deeds, conveyances, and wills, in the 
several ridings of Yorkshire, and in Middlesex,’ expressly declare, 
that the certificates .indorsed on the registered instruments, if 
signed by the proper officer, shall be taken as evidence of the 
respective registries in all courts of record; * and then tlie Docu¬ 
mentary Evidence Act provides, that it shall be unnecessary to 
prove the signature or ofiicial character of the person so signing.* 

§ 1465. Besides the mode of proving enrolments which has 
just been stated, it is clear that they may now be proved in 
most, if not in all, cases by the production of office copies; and 
by several Acts of Parliament these copies are made evidence, 
not only of the enrolment itself, but of the contents of the instru¬ 
ments enrolled. One of these statutes, the Charitable Trusts 
Act of 1855, has already been referred to in another connexion 

and enrolments, and such memorandum shall pnrpoil; to bo signed by the 
Keeper of the Bccorda and EnrolmontH, or by any person acting as his deputy 
or assistant, such memorandum shall, in the absence of evidence to the con¬ 
trary, be sufficient proof of the deed, certificate, receipt, or other instniinent 
having been duly made, granted, given, or executed by the party or parties 
by whom the same shall purport to have been signed or executed, and of its 
having been duly enrolled as stated by such memorandum, and of the pro¬ 
visions of the Act, under which the same shall appear to have been made, 
granted, given, or executed, having been duly complied with ; and such 
memorandum shall bo receivable in evidence without proof of the handwriting 
of the signature thereto.” ^ee 16 17 Viet., c. 66, § 6. 

’ As to the West Bi<fing, see 2 <$1; 3 Anne, c. 4; 5 Anne, c. 18; .0 Anne, 
c. 36, § 34; as to the East Biding, see 6 Anne, c. 36 ; as to the North 
Biding, see 8 Geo. 2, c. 6; and as to Middlesex, see 7 Anne, c. 20 ; 26 
Geo. 2, c. 4. 

* For instance, the Act of 2 3 Anne, c. 4, enacts, in § 8, that *‘tho 

register or his deputy, at the time of entering such memorial, shall indorse a 
certificate on every such deed, conveyance, and wUl, or probate thereof, and 
therein mention the certain day, hour, and time on which such memorial'is 
so entered and registered, expressing Jilso in what book, page, and number 
the same is entered, and that the said register or his deputy, shall sign the 
said certificate when so indorsed; which certificates shall bo taken and allowed 
as evidence of such respective registries in aU courts of record whatever.” 
The same clause is re-enacted in 6 Anno, c. 36, § 11; 7 Anne, c. 20, § 6 ; 
and 8 Geo. 2, c. 6, § 12. See also 2 3 Anne, c. 4, § 18 ; 6 Anno, c. 18, 

2 ; 6 Anne, c. 35, § 17; and 8 Geo, 2, c. 6, §§ 21, 22. 

® 8 & 9 Viet., c. 113, § 1, cited ante, § 7. 

* 18 (to 19 Viet,, c. 124, § 42, cited ante, § 1030, n. 4. 
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and another Act is that, just cited,‘ of 13 & 13 Viet., c. 109, which 
enacts, in § 17, that “ every document or writing sealed or 
stamped, or purporting or appearing to he sealed or stamped, 
w'itli the said seal of the Chancery Enrolment Office, and pur¬ 
porting to he a cop?/ of any enrolment or other record, or of 
any other document or writing of any description ■whatsoever, 
including any drawings, maps, or plans thereunto annexed or 
indorsed thereon, sliall he deemed to he a true copy of such 
enrolment, record, document, or writing, and of such drawing, 
map, or plan, if any, thereunto annexed, and shall without further 
proof, he admissible and admitted in evidence, as well before 
either House of Parliament, as also before any committee thereof, 
and also by and before all courts, tribunals, judges, justices, 
officers, and other persons whomsoever, in like manner, and to 
the same extent and effect as the original enrolment, record, 
document, or writing, could or might be admissible or admitted in 
evidence, as well for the purpose of proving the contents of such 
enrolment,* record, document, or writing, and the drawing, map, 
or plan, if any, thereunto annexed, as also proving such enrol¬ 
ment, record, document, or writing to be an enrolment, record, 
document, or writing, of, or belonging to, the said Court of 
Chancery; and that such enrolment, record, document, or 
writing, was made, acknowledged, prepared, filed, or entered on 
the day, and at the time, when the original enrolment, record, 
document, or writing shall purport to have been made, acknow¬ 
ledged, prepared, filed, or entered.” 

§ 1466. Another salutary example of tliis mode of proof is 
afforded by the Act of 11 &; 13 Viet., c. 83, which relates, among 
other things, to the mode of proving documents enrolled in the 
respective Duchies of Cornwall and Lancaster. That Act, by 
§ 6, enacts, that “ where any deed, certificate, receipt, or other 
instrument relating to the lands or possessions of the Duchy of 
Cornwall, shall have been duly enrolled in the office of the said 
Duchy, tlie enrolment in the books of the said office, or an 
examined copy of such enrolment, or a certificate purporting to 
set forth a true copy of the whole or part thereof, and purporting 


Ante, § 1463. 
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to be signed and ceiiified by the Keeper of the Records of the 
Duchy for the time being, shall, in the absence of evidence to the 
contrary, and without producing the original, or calling any 
attesting witness, and (in the case of a certified copy) without 
proof, other than the production of such certificate, that such 
certified copy is in fact a true copy, be admitted by and before all 
courts and justices, and in all legal proceedings, to be i:>roof of 
such original instrument or enrolment thereof, or of so much 
thereof as the said certified copy purports to set forth, and that 
the original was duly made, granted, given, or executed by the 
parties thereto.” § 14 of the same Act extends the provisions 
just set out to all instruments enrolled in the Duchy of Lancaster 
since the 31st of August, 1848. 

§ 1467. Again, under the Act of 2 & 3 WUl. 4, c. 87, which is 
one of the statutes regulating the office at Dublin for the registra¬ 
tion of deeds, conveyances, and wills in Ireland, office copies of 
the memorials registered are rendered admissible in evidence 
under certain restiictions; for § 32 of that statute enacts, that 
“ in all proceedings before any court of justice for all purposes 
whatsoever, an office copy of any memorial registered in the said 
office, shall, upon such office copy being proved in like manner as 
an office copy of any other record, be received and taken as 
evidence of the contents of the memorial of wliich it purports 
to be an office copy, without the production of the original 
memorial: provideji always, that the party producing such office 
copy shall, if out of Dublin ten days, and if in Dublin eight 
days, before producing the same, give notice in writing to the 
adverse party thereof; and provided also, that such adverse 
party shall not within four days after receiving such notice, 
demand by a counter notice that the original memorial shall 
be produced; and in every case in which 'such counter notice 
shall be given, the costs of producing the original memorial shall 
be paid by either party, as the court in which the proceeding 
shall take place, or the taxing officer of such court, may deter¬ 
mine.” The Act, too, passed in 1860, for amending the laws for 
the registration of assurances of lands in Ireland,' further enacts, in 


‘ 13 & 14 Viet., a 72. 
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§ 47, that “the registrar shall cause to be provided for auy person 
applying for the same, copies or extracts from any document which 
has been deposited in the said Begister Offic^ under this Act; and 
in every case when a copy or extract is so provided, the seal of tlie 
said Begister Office shall be impressed on each sheet of such copy 
or extract; and a certificate signed by the proper officer of the said 
Begister Office, shall be written at the head, or in the margin of 
such copy or extract, or shall be indorsed on the same, which cer¬ 
tificate shall contain a statement that the copy or extract on which 
the same is written is an examined copy of, or extract from, a 
document deposited in the said Begister Office, and shall specify 
the book or parcel in which such document is made up, and the 
number of such document in such book or parcel; and every 
document so sealed, with such certificate Uiereon, containing such 
statement and purporting to be so signed as aforesaid, shall be 
evidence that such document is a copy or extract from a document 
deposited in the said Begister Office, and made up in the book or 
parcel specified in such certificate, and numbered in such book or 
parcel as in such certificate is expressed, and of the contents of 
tlie document deposited in the said Begister Office, or of such 
pai’t thereof as is purported to be extracted.” An assignment of 
a judgment in Ireland may be proved by an examined copy of the 
enrolment of the memorial,* and a certified copy of such enrolment 
would probably be also admissible.^ 

§ 1408. Doubts may possibly be entertained whether office 
copies of the enrolments of bargains and sales in the several 
ridings of Yorkshire can be received in evidence, under the old 
statutes of Queen Anne and King George II.; * but if they cannot. 


* Fitzgerald v. Fitzgerald, 8 Com. B. 692 ; Hobhonse v, Hamilton, 1 Sell. 

& Lef. 207 ; 9 Geo. 2, c. 6, Ir.; 26 Geo. 2, c. 14, Ir. ; 12 Geo. 3, c. 19, 
§ 3, Ir. ® See ante, § 1437. 

* 6 Anne, c. 18, § 2, enacts, that “all deeds of bargain and sale so 
enrolled in the said public or register office as aforesaid, which shall appear 
to be so enrolled by an indorsement or certificate on the said deeds of bargain 
and sale signed by the said register or his deputy, and aU copies of the 
enrolments thereof remaining on record in the said register office, aTm-U bo 
allowed in all courts where such bargains and sales or copies aball be produced, 
to be as good and sufficient evidence as any bargains and sales enrolled in any of 
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it seems clear that the enrolments, as being records, may, by 
virtue of § 14 of Lord Brougham’s Act of 1851, be proved either 
by examined or by certified copies.' In some few cases, where 
the copy of the enrolment is made evidence, not only of the 
enrolment itself, but of the contents of the instruments enrolled, 
such copy must combine the requisites, both of an ojice, and 
of an examined, copy. For instance, the Act of 5 k G Viet., 
c. 94, which empowers the principal officers of her Majesty’s 
Ordnance to em'ol in the Exchequer or in Chancery “ all deeds, 
decrees, evidences, writings or other instruments, relating to the 
lands and hereditaments vested in them, enacts, in § 33, that 
a copy of the enrolment of every such document “signed by 
the proper officer having the custody of such enrolment, and 
proved upon oath to be a true copy,” shall, for every purpose, 
be sufficient evidence of the contents of such document in all 
courts of law and equity, and on every other occasion shall be 
of the same force and effect as such document would be, if pro* 
duced. In otlier cases the copies, to be admissible even as 
secondary evidence, must be attested. Thus, the Act of 8 Geo. 3,' 
c. 0,—which, among other things, empowers persons claiming 
title to real estate in the North Biding of Yorkshire to register 
at full length the deeds, writings, wills, or conveyances, under 
which they claim,—enacts, that all copies of the enrolments of 
such instruments, signed by the registrar or his deputy, and 
attested by two or more witnesses, shall be allowed in all courts 
of record to be sufficient evidence of such deeds, writings, wills, 
or conveyafices, in the event of the originals being destroyed by 
fire or other accident.® 

§ 1469. The mode of proving by-laics'^ varies according to 

the courts at Westminster, and the copies of tlio enrolments thereof.” A 
similar clause is contained in § 17 of 6 Anne, c. 35, and § 21 of 8 Geo. 2, c. 6. 
Qu. whether the “copies” spoken of mean office copies or examined cojnos. 

' See ante, § 1437. 

" Where documents have been eiuollod in Chancery under this Act, the 
provisions stated in the text have been superseded by 11 & 12 Viet., c. 94, 
§ 17 ; they still, however, operate, where the instrument has been enrolled 
in the Exchequer. * § 22. 

* As to when by-laws will be inferred from long usage, see ante, § 112. 
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the particular language of the statute or charter, under the 
authority of which they have been made. For instance, the 
Companies Clauses Consolidation Act empowers every company 
to which that Act applies, to make by-laws for the purpose of 
regulating the conduct of their officers and servants, and of 
providing for the due management of their affairs;' and the 
production of a written or printed copy purporting to have the seal 
of the company affixed thereto, “ shall be sufficient evidence of 
such by-laws in all cases of prosecution under the same." ’’ 

§ 1470. With respect to such by-laws as my railway company h 
empowered to make for regulating the travelling upon, or using 
and working the railway, or for imposing penalties upon yicrsons 
other than its servants, it would seem that, before they can be 
enforced, the company must produce a copy purporting to bo 
under its seal, and must show that a certified copy has been sent 
to the Board of Trade,—or, from the SJth of November, 1846,* to 
the 10th of October, 1851,'' to the Commissioners of Bailways,— 

' 8 <fc 9 Viet., c. 16, § 124 enacts, that “it shall bo lawful for the 
company from time to time to make such by-laws as they think lit, for the 
purpose of regulating the conduct of the officers and servants of tlio com¬ 
pany, and for providing for the duo management of the affaiiB of the com¬ 
pany in all respects whatsoever, and from time to time to alter or repeal 
any such by-laws, and make others, provided such by-laws bo not repugnant 
to the laws of that part of the United Kingdom where the same are to 
have effect, or to the provisions of tliis or the S 2 )ecial Act; and such by-laws 
shall be reduced into writing, and shall have affixed thereto the common seal 
of the company ; and a copy of such by-laws shall bo given to every officer 
and servant of the company affected thereby.” § 125 enacts, that “ it shall 
be lawful for the company, by such by-laws, to impose such reasonable 
penalties upon all persons, being officers or servants of the company, offend¬ 
ing against- such by-laws, as the company shall think fit, not exceeding five 
pounds for any oiie offence.” § 126 enacts, that “ all the by-laws to bo 
made by the company shall bo so framed as to allow the justice, before 
whom any penalty imposed thereby may be sought to be recovered, to ordsr 
a part only of such penalty to bo paid, if sufih justice shall think fit.” 

® § 127 ; 8 & 9 Viet., c. 113, § 1, cited ante, § 7 ; qu. whether the same 
proof would suffice, where the by-laws were offered in evidence by the com¬ 
pany, in defending an action for false imprisonment. 

® 9 & 10 Viet., c. 105, § 2 ; Gazette of Friday, 6th of Nov., 1846. 

* When the Act appointing Commiss. of Rail was abolished. See 14 & 15 
Viet., c. 64, § 1. 
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and has been allowed, or, at least, not disallowed, by these 
respective bodies;' and further, that the by-laws have been duly 
published; but for thjs last purpose it will be sufficient to prove, 
that a printed paper or painted board, containing a copy, was 
affixed and continued on the front or other conspicuous part of 
every wharf or station belonging to the company, according to the 
nature of the respective by-laws, and in case of its being after¬ 
wards displaced or damaged, then, that such paper or boai'd was 
replaced as soon as conveniently might be.’ In many of the 
earlier Railway Acts a clause was introduced, which rendered it 
necessary to obtain tlie sanction of certain justices or other 
persons to the by-laws made by the company, but the Act of 
3 & 4 Viet., c. 97, enacts in § 10, that “ so much of every clause, 
provision, and enactment in any Act of Parliament heretofore 
passed, as may require the approval or concurrence of any justice 
of the peace, court of Quarter Sessions, or other person or 
persons, other than members of the said companies, to give 
validity to any by-laws, orders, rules, or regulations made by any 
such company, shall be repealed.” • 

§ 1471. The by-laws made by the Corporation of London in 
pursuance of certain Acts’ for regulating tlie Port of London and 
the vend and delivery of coals, may be proved by the production 
of a printed or written copy purporting to be signed by the toivn 
clerk of the city of London, and such copy “ shall, without any 
other proof, be admitted as evidence of such by-laws, and of the 
making, submission, allowance, and publication thereof, unless 
the contrary shall be proved.”* So, the by-laws made by the 
commissioners for the registration and regulation of coalwkippcrs 
in the Port of London, may be proved by a copy purporting to be 
authenticated by the signature of the chairman of the commis- 

* Compare 3 & 4 Vici, c. 97, §§ 7—10, and 8 & 9 Viot., c. 20, §§ 108_ 

111. As to proof of the order of the Board of Trade, allowing the by-laws, 
fteo ante, p. 1291, n. 1; and, as to proof of a similar order by Commiss. of 
Bail, see ante, p. 1278, n. 1. 

= 8 & 9 Viet., 0 . 20, §§ 110, 111. 

® 10 Geo. 4, c. exxiv. ; 1 «fe 2 WiU. 4, c. IxxvL; 1 & 2 Viet., c. ci.; 

8 & 9 Viet., c. 101. 

* 8 & 9 Viet., e. 101, (6, 7; and 8 & 9 Viet., c. 113, § 1, cited ante,§ 7. 
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sioners, and this copy “ shall, without any further proof, be 
received as evidence of the by-law or regulation of which it 
purports to be a copy, and of such by-law, or regulation having 
been duly made, submitted, issued, and published.”' So, the 
production of a printed copy of the by-laws made by the Metro¬ 
politan Board of Works, or by a district board, or vestry, under 
the Metropolis Local Management Act of 1855, “ if authenticated 
by the seal of the board or vestry, shall be evidence of the exist¬ 
ence, and of the due making, confirmation, and publication of such 
by-laws, in all prosecutions under the same, without adducing 
proof of such seal, or of the fact of such confirmation or 
publication of such by-la^Vs.’”* So, any by-law made by the 
Municipal Corporation of Dublin may be proved by a copy under 
the corporate seal, provided it contain a declaration signed by 
the Ijord Mayor that the by-law has been duly made, published, 
and allowed, and is still in force.® Again, the rules and by-laws 
made by the Board of Trade for the protection of the Channel 
fisheries, printed copies of which are deposited with the clerks of 
'the peace for the counties on the eastern coast, may, for the 
purpose of convicting any person offending against the same, be 
proved by the production of a printed copy obtained from the 
office of any clerk of the peace with whom the same may be 
lodged, and purporting to be certified by him as a true copy; and 
such copy shall be evidence, not only of such rules and by-laws, 
but of their due publication.^ The rules and by-laws made by 
trustees of*docks, under the Passengers Act, 1856, for regulating 
the embarkation and landing of emigrants, and for licensing 
emigrant porters, are subject to a different mode of proof; for 
their validity depends on the approval of a Secretary of State, 
who must authorise their publication in the “ London Gazette,” 
“ which publication shall for all purposes be deemed conclusive 
evidence of such rules and by-laws, and of the approval thereof 
by such Secretary of State.” * 

§ 1472. The Municipal Corporation Act, which empowers 

* 14 & 16 Viet., c. 78, § 29. ^ 18 <fc 19 Viet., c. 120, § 203. 

• 12 4513 Viet., c. 97, § 20. 

" 6 «Sf 7 Viet., c. 79, § 6. “ 18 & 19 Viet., c. 119, § 82. 
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l)orough councils to make by-laws, contains no provision for their 
proof when made. In order, therefore, to prove them, it would 
seem to be necessary,,not only to produce a copy under the cor¬ 
porate seal, but to show that they were made at some meeting of 
the council at which two-thirds of the members were present;— 
that a minute of their having been made was duly entered in the 
book of proceedings, and was signed by the chairman of the 
meeting;—that they were legally published, by being affixed on 
the door of the Town Hall or oilier public place;—^that a copy 
properly sealed was transmitted to one of the Secretaries of 
State;—and tliat they were not disallowed within forty days after 
such copy had been sent.' 

§ 1473.* The admissibility and kpfect oj’ public documents, 
as instruments of evidence, will next be considered. And here, 
following the same course which was pursued, when explaining in 
what manner public documents might be proved, attention will 
first be drawn to Statutes, State Papers, and other writings of a 
cognate character. Witli respect to these documents, it may be 
generally observed, that, provided they have been duly authenti¬ 
cated in some one of the modes stated above, and their contents 
be pertinent to the issue, they will be admissible, either as prima 
facie dr as conclusive proof of the facts directly stated in them; 
and in many cases they will be received in evidence even of such 
matters as are inserted in them by way of introductory 7'ecital. 
Thus, where certain puhlic statutes recited that great outrages had 
been committed in a particular part of the country, and a public 
proclamation was issued, with similar recitals, and offering a 
reward for the discovery and conviction of the perpetrators, these 
were held admissible and sufficient evidence of the existence of 

* 5 6 Will. 4, c. 76, §§ 90, 69. As to pleading such by-laws, see 

Elwood V. Bullock, 6 Q. B. 384 — 388. For other enactments respecting 
the making and proof of by-laws, see “ The Irish Municipal Corporation 
Act,” 3 & 4 Viet., c. 108, §§ 126 — 127 ; “ Tlie Markets and Fairs Clauses 
■ Act, 1847,” 10 11 Viet., c. 14, §§ 42 — 49 ; “ The Commissioners 
Clauses Act, 1847,” id. c. 16, §§ 96 — 98 ; “ The Harbours, Docks, and 
Piers Clauses Act, 1847,” id. c. 27, §§ 83 — 90 ; “The Towns Improvement 
Clauses Act, 1847,” id. c. 34, §§ 200 — 207 ; and *‘The Town Police 
Clauses Act, 1847,” id. c. 89, § 71. * Gr. By., § 491, in some part. 
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those outi’ages, to support the averments to that eifect in an 
information for a libel on the government in relation thereto. 
So, a recital of a state of war, in the preamljle of a public statute, 
is good evidence of its existence, and the war will be taken notice 
of without pri)of, whether this nation be or be not a party to 
it.* So, a recital of relationship, even in a ’private Act, has 
been received by the House of Lords as cogent evidence of 
pedigree in a peerage case; because such recital is never inserted 
in a private Act, unless its trutli has first been ascertained by the 
judges, to whom the bill has been referred.® But, in general, a 
local or private statute, though it contains a clause requiring it to 
be judicially noticed, is not, as against strangers, any evidence of 
the facts recited; * neither does it affect the public with a know¬ 
ledge of its contents.® The recitals, too, in a public Act arc not 
conclusive evidence; and, therefore, where the Schedule of the 
Municipal Corporation Act described a place as an existing 
borough, proof was admitted to show that tliis description 
nvas false.® 

§ 1474.^ The Speech of the Sovereign in opening Parliament, and 
the Addresses of either House to the Crown, would seem to be 
evidence, in the nature of reputation, of the public niattei's they 
recite.® The Journals, also, of either House are the proper 
evidence of the action of that House upon all matters before it, 
whether legislative, ministerial, or, in the Lords’ House, judicial.® 
The committee of privileges has even admitted an entry in their 
Journals as evidence of limitations in a patent of peerage, witliout' 
requiring the production of the patent.'* So, a foreign declaration 

* B. V, Sutton, 4 M. & Scl. 532. 

- R. «. Do Berengor, 3 M. «S; Sel. 67, 09. 

’ Wharton Peer., 12 CL & Pin. 302, 

- Brett V. Beales, M. & M. 421; Taylor v. Parry, 1 M. & Gr. 604, 619, 
622 ; Duke of Beaufort v. Smith, 4 Ex. B..450, 470 ; Cowell v. Chambers, 
21 Beav. 619. 

* Ballard v. Way, 1 M. <b W. 629, per Lord Abingor. 

® B. D. Greene, 6 A. & E. 648. ^ Gr. Ev., § 491, slightly. 

® B. V. Francklin, 17 How. St. Tr. 636—638. 

® Jones V. Bandall, 1 Cowp. 17 ; Boot v. King, 7 Cowen, 613. 

“ Lord Dufferin’s case, 4 Cl. & Fin. 668 ; Saye & Sele Peer., 1 H. of L. 
Cas. 607, 610. 
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of war, transmitted by the British Ambassador to the Secretary of 
State’s office, and produced by a clerk from that office, is sufficient 
evidence to prove the date of the commencement of hostilities 
between two foreign states.* How far diplomatic correspondence 
may go to establish the facts recited, does not clearly appear;* 
but, in America, such correspondence, communicated by the Pre¬ 
sident to Congress, has been held sufficient evidence of the acts of 
foreign governments and functionaiies therein narrated; * and 
in that country, it seems to be generally admissible, whenever the 
facts recited are not the principal points in issue, but are required 
to be ' proved, merely in order to support some introductory 
averment in the pleadings.^ 

§ 1475.* The government Gazette is admissible and sufficient 
evidence of such acts of State, as are usually announced to the 
public through that channel, such as proclamations, addresses 
received by the Crown, and the like.® For, besides the motives 
of official duty, and self-interest, which bind the publisher to 
accuracy, it must be remembered, that, intentionally to publish 
anything as emanating from public authority, with knowledge that 
it did not so emanate, would be a misdemeanor.' But in regard 
to other acts of public functionaries, having no relation to the 
affiiirs of government, such as an order in council for the division 
of a parish under the Act of 58 Geo. 3, c. 45,®—^the appointment 
of an officer to a commission in the array,’—or the Queen’s grant 
of land to a subject,"—the Gazette cannot in general be read in 
evidence.* 

* Thelhison r. Coaling, 4 Esp. 260. 

- Seo R. V. Francklin, 17 How. St. Tr. 638. 

® Radcliff V. Un. Ina. Co., 7 Johns. 38, 61; Talbot». Seeman, 1 Oranch, 
1, 37, 38. * RadcliflF v. Un. Ins. Co., 7 Johns. 61, per Kent, C. J. 

* Gr. Ev., § 492, in great part as to first ten lines. 

* R. V. Holt, 6 R. 436, 443 ; Att-Gen. v. Thoakstone, 8 Price, &9 ; 
Picton’s case, 30 How. St. Tr. 493 ; Van Omeron v. Dowick, 2 Camp. 44 ; 
B. N. P. 226. 

^ 2 PL Ev. 108 ; 6 T. R. 442, A. G. arguendo, citing Lord Holt. 

* Greenwood v. Woodham, 2 M. & Rob. 363, per Wightman, J. 

* R V. Gardner, 2 Camp. 613, per Lord Ellenborough ; Kirwan v. 
Codtbum, 5 Esp. 233, per id. 

R. V. Holt, 6 T. R. 443, per Lord Kenyon. 
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§ 1476. In some few cases, indeed, the Legislature lias inter¬ 
posed, and expressly made this paper evidence of certain facts, 
which are directed to be published in it. Fo» instance, the statutes, 
which respectively regulate the issue of bank notes in England 
and Ireland, after requiring the Commissioners of Stamps and 
Taxes to publish in the London and Dublin Gazettes respectively 
certificates containing certain particulars, enact that the Gazette, 
in which such publication shall be made, shall be conclusive 
evidence in all courts of the amount of bank notes, which the 
banker named in the certificate is by law authorised to issue and 
have in circulation; ‘ the Irish Act adding, “ exclusive of an 
amount eij^ual to the monthly average amount of the gold and 
silver coin held by such banker as herein provided.” So, the Act 
for facilitating the dissolution of certain railway companies, enacts, 
that the chairman at every meeting, convened for the i>urpose of 
deciding on the dissolution or bankruptcy of the company, shall 
sign a minute of the proceedings; and the Gazette containing the 
advertisement of such minute, shall be evidence of the meeting 
having been duly called and held, and of the resolutions recorded 
having been duly passed by the majorities''therein mentioned.* 
So, under the “Joint Stock Companies Winding-up Act, 1848,” a 
copy of the London or Dublin Gazette, containing any advertise¬ 
ment by that Act directed or authorised to be made therein 
respectively, is evidence of any matter therein contained, and of 
which noti(;c is liy the Act directed or axithorised to be given by 
such advertisement.* 

§ 1477. Again orders of the privy council, and directions and 
regulations of the General Board of Health, made under the 
“ Diseases-Prevention Act, 1855,” are directed to be published 
respectively in the London Gazette; and such publication is made 
conclusive evidence of the orders, directions, or«regulations so 
published, to all intents and purposes.** So, orders in council for 
securing order, cleanliness, ventilation, and health on board of 

* 7 & 8 Viet., 0 . 32, § 16 ; 8 d: 9 Viet., c. 37, § 10, Ir. 

* 9 & 10 Viet., c. 38,§ 16. ^ 

* 11 & 12 Viet., c. 46, § 110. See 12 & 13 Viet., o. l08. 

* 18 & 19 Viet., c. 116, §§ 6, 7. 

4 4 
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“ Passenger Sliijis,” may be proved by the London Gazette, as 
well as by copies purporting to be printed by tlie Queen’s printer.’ 
So, any printed copy (rf the London Gazette, purporting to bo 
printed and iniblished by the authorised person, must be admitted 
as evidence of any Treasury warrant issued by virtue of the Post 
Office Acts,® “ and contained in any such Gazette, and of the dud 
issuing thereof, and of the rates and regulations contained in any 
such warrant having been duly made and established, and of the 
other contents of any such warrant, without any further or other 
proof of such warrant.”® So, the due publication of final notices, 
under the Acts relating to the drainage of lands in Ireland," may 
be conclusively proved by the production of the Dublin Gazette, 
in which they shall be published.® So, if a bankrupt does not 
dispute the fiat or petition for adjudication within the prescribed 
period after the advertisement of the bankruptcy in the Gazette, 
this advertisment, provided the adjudication has been made since 
the 11th of November, 18-12,*' is, as against him, and all persons, 
whom but for the bankruptcy he might have sued, conclusive 
evidence of the fact of bankruptcy, and of the date of the fiat or 
petition.’ 

' 18 & 19 Viet, c. 119, § 59. 8ec also § 82 of tho same Act, cited 
ante, § 1471. 

* 3 ife 4 Viet, c. 96 ; 7 & 8 Viet, c. 49; 10 <fe 11 Viet, c. 85 ; 11 
& 12 Viet, c. 88, § 7v 

® 10 11 Viet, c. 86, § 19, See also 18 <b 19 Viet, c. 27, § 11. 

■* 6 <fe 6 Viet., c. 89, Ir.; 8 & 9 Viet, c. 69, Ir.; 9 & 10 Viet, c. 4, Ir.; 
10 & ll.Vict, c. 79, Ir. MO & 11 Viet, c. 79, § 4. 

® Edwards v. Sherren,*!! M. & W. 696. 

’ 12 (b 13 Viet, c. 106, § 233, which enacts, that, “if. the bankrupt shall 
not (if he were within the United Kingdom at tho date of tho adjudication), 
vdthin twenty-one days after the advertisement of the bankruptcy in the 
London Gazette, or (if he were in any other part of Europe at tho date of 
the adjudication) within three months after such advertisement, or (if ho 
were elsewhere a^ the date of the adjudication) within twelve mouths after 
such advertisement, have commenced an action, suit, or other proceeding, to 
dispute or annul the fiat, or the petition for adjudication, and shall not 
have prosecuted the same with duo diligence and with efiect, tho Gasette 
contuinintj such adpertisement shall be conclusive evidence in all cases as 
again.st such bankrupt, and in all actions at law or suits in equity, brought 
by the assignees for any deljt or demand, for which such' bankrupt might 
have sustained any action or suit had he not been adjudged bankrupt, that 
such person so adjudged bankrupt became a bankrupt before the date and 
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§ 1478. Gazettes, in common with all other iieu-sitapers, are 
frequently offered in evidence, with the view of fixing an adversary 
witli knowledge of certain facts advertJftjil* therein; but here it 
is always advisable, and sometimes necessary, unless the case is 
governed by a special Act, of Parliament, to furnish some evidence, 
from which tlic jury may infer that the party sought to be 
affected by the notice has read it. This doctrine applies even to 
cases, where the notice published in the Gazette relates to some 
public matter, as, for instance, the blockade of a foreign port; for 
although, as between nation and nation, the notification of a 
blockade may, from the moment it is made by one State to the 
government of another, bind all the subjects of the latter,’ this 
rule will not extend to suits between private individuals. There¬ 
fore, where an action was brought on a ship xiolicy, and the 
underwriters urged in defence, that the voyage was to a poll; 
which the master knew was blockaded, and that consequently the 
Xiolicy was void, the Court held that the jury were justified in 
negativing any knowledge on the part of the master, though it 
axipeared that he was in this country some time after the x>ubli- 
cation of the Gazette in which the blockade was notified.® 

§ 1479. The Gazette containing a o/ dissolutiou of partner¬ 

ship will, indeed, be admissible witliout any additional proof, as 
against all persons who have had no previous dealings with the 
firm and even against those who have had such dealings, it will 

suing forth of such fiat, or before the date and filing of the x>etitiou for 
odjudiciition, and that such fiat was sued forth, or such jjetition filed, on the 
day on which tho same is stated in the Gazette to bear date.” § 240 also 
enacts, that “ a copy of tho London Gsizetto, and of any newspaiier con¬ 
taining any. such advertisement, os is by this Act directed or authorised to 
be made therein respectively, shall be evidence of any matter therein con¬ 
tained, and of which notice is by this Act directed or authorised to be given 
by such advertisement; and all proceedings or notices r^uired by this Act 
to be insei-ted in tho London Gazette shall bo marked with the seal of the 
Court from which such proceedings or notices shall bo issued, and certified 
by one of the registrars of the said Court.” Tho Irish Bankrupt and 
Insolvent Act, 1857, 20 & 21 Viet., c. 60, contains somewhat similar pro¬ 
visions in §§ 358, 364. 

’ Neptunus, 2 Bob. Adm. E. 110, per Sir W. Scott; Adelaide, id, 112, n. 

' Harratt v. "Wise, 9 B. & C. 712. 

Godfrey i>. Turnbull, 1 Esp. 371, per Lord Kenyon; Newsome v. Coles, 

4q2 
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after formal proof of the actual dissolution by producing the deed, 
be evidence to show that the partnership was openly dissolved. 
Still, in order to depriv^ the old correspondents of the firm of 
their right of action against the retiring partner, further evidence 
must be given than the mere production of the Gazette in which 
notice of dissolution has been inserted; ® and if the defendant be 
not in a condition to prove that a circular was sent in due course 
to the plaintiff, he must at least show facts, from which an in¬ 
ference may be drawn tliat the plaintiff has seen the notice. Tliis 
may be done in a variety of ways, as by proving that the plaintiff 
has been in the habit of taking in the Gazette or other newspaper, 
or has attended a reading-room where it was taken in, or has 
shown himself acquainted with other articles in the number 
containing the notice, or has evinced an unusual interest in the 
affairs of the partnership, and the like.* But it seems not enough 
to prove that the newspaper was circulated in the immediate 
neighbourhood of the plaintiff’s residence.^ 


§ 1480. The admissibility and effect of judicial records and 
documents must now be considered; and first, as to judgments. 
Here, if the object be merely to prove the existence of the 
judgment, its date, or its legal consequences, the production of the 
record, or the proof of an examined copy, is conclusive evidence 
of the facts against- all the world. This rests on the ground 
that a judgment is a public transaction^of a solemn character, 
which rajiet be presumed to be faithfully recorded. Therefore, if 
a party indicted for any offence has been acquitted, and sues the 
prosecutor for malicious prosecution, the record is conclusive 

2 Camp. 617, per Lord EUenborough; Wright v. Fulham, 2 Chit. R. 121; 
Hart V. Alexander, 7 C. & P. 753, per Lord Abinger. 

* Hart V. Alexander, 7 C. & P. 749, per Lord Abinger. 

® Graham v. Hd^e, 1 Pea. R. 164, per Lord Kenyon. 

® Godfrey v. Macauley, 1 Fe£ R. 156, n.; Jenkins v. Blizard, 1 Stark. 
R. 419, per Lord EUenborough; Hart v, Alexander, 2 M. & W. 484 ; 
Leeson v. Holt, 1 Stark. R. 186. As to notices by carriers restricting their 
liability, see 11 Geo. 4, 1 Will. 4, o. 68 ; Munn v. Baker, 2 Stark. R. 

265; Rowley v. Home, 3 Bing. 2. As to similar notices by Railway or 
Canal Companies, see 17 & 18 Yict., o. 31, § 7. 

* Norwich and Lowestoft Navig. Co. v. Theobald, M. ds M. 163, per 
Lord Tenterden. 
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evidence for the plaintiff to establisli the fact of acquittal, 
although the parties are necessai’ily not the same in the action 
as in the indictment;' but it is no ev^eiico whatever, that the 
defendant was the prosecutoi*, even thougli his name appear on the 
back of the bill,® or of his malice, or of want of probable cause; ® 
and the defendant, notwithstanding the verdict, is still at liberty 
to prove the plaintiff’s guilt." So, a judgment against a master or 
principal for the negligence of his servant or agent, is conclusive 
evidence against the servant or agent of tlic fact, that the master 
or principal has been compelled to pay the amount of damages 
awarded; but it is not evidence of the fact upon whibh it was 
founded, namely, the misconduct of the servant or agent.* So, a 
judgment recovered against a surety will bo evidence for him, to 
prove the amount which he has been compelled to pay for the 
principal debtor; but it furnishes no proof whatever of his having 
been legally liable to pay that amount through the principal’s 
default.® The same doctrine will apply to other'eases, where the 
party has a remedy over, as for contribution, or the like.^ In an 
action against a surety, where the defence was that the plaintiff 
liad received certain moneys from the principal in satisfaction of 
his damages, it was held that the plaintiff, on traversing this 
plea, might put in evidence a judgment recovered from him 
by the assignees of tlie principal for the amount so received 
as money had to tlieir use, not indeed as conclusive proof tliat 
the money had been paid to him by the j)rincipal in the way 
of fraudulent preference, but as showing that he ha^ actually 
repaid the money to the assignees, and as generally ^plaining 
the transaction." 

§ 1481. If the object be to discredit a witness, by proving that 

* Legatt V. Tollervey,' 14 East, 302. ' B. N. P. 14. 

® Purcell V. Macnamara, 9 East, 301; 1 Camp. 199, S. C.; Incledon v. 

Berry, 1 Comp. 203, n. a. * " B. N. P. 15. 

* Green New River Co., 4 T. R. 590 ; Pritchard «. Hitchcock, 6 M. 

& Gr. 165, per Crc.s8woll, J.; Tyler v. Ulmer, 12 Mass. ICO, per ^Parker, 
0. J. ® King «. Norman, 4 Com. B. 884, 898. 

^ Powell V. Layton, 2 N. R. 371, per Mansfield, C. J.; Kip v. Brigham, 
6 Johns. 158 ; 7 Johns. 168 ; Griffin v. Brown, 2 Pick. 304. 

® Pritchard v. Hitchcock, 6 M. ik Gr. 151. 
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lie has given diffbrent testimony on a former trial, the judgment 
in that cause, though the litigating parties he strangers, will be 
admissible for the purpose of introducing the evidence of his 
fonner statements.' So, upon an indictment for perjury com¬ 
mitted on a trial, the record will be evidence to show that such a 
trial was had ;* and if a party be indicted for aiding the escape of 
a felon from piison, the production of the record of conviction 
from the proper custody, will be conclusive evidence that the 
prisoner was convicted of the crime stated therein.* So, in an 
action against a sheriff for an escape, or for other neglect in 
regard t(?an execution, it is usual to give in evidence judgments 
against third persons, to show the character in which the plaintiff 
claims, and thS amotmt of damage lie has sustained,^ So, if A. 
sues the sheriff for trespass to his goods, the latter may give in 
evidence a judgment against B., and then show that he seized the 
goods by virtue of a fieri facias upon that judgnumt, and that 
the goods beloi*gcd to B.'’ So,® where the judgment constitutes 
one of the muniments of a party's title to land or goods,—as 
where a deed was made under a decree in Chancery,^ or goods 
Avere purchased at a sale made by a sheriff upon an execution,"—the 
record may be given in evidence against a party ivlio is a stranger 
to it. So, in an action to recover lands, a decree in a suit 
between the defendant’s father, and other persons unconnected 


with the plaintiff, which directed that the father should be let 
into possession of the estate as his own property, has been held 


i^dmissilj^ on behalf of the defendant, not as proof of any of the 
facts therein stated, but for the purpose of explaining in what 


character the father, through whom the defendant claimed, had 


' Clarges v. Sherwin, 12 Mod. 343; Foster v. Shaw, 7 Serg. & R, 156. 

® R. V. lies, Cas. temp. Hardw. 118; B. IST. P. 243; R. ®. Hammond 
Page, 2 Esp. 640, n. 

" R. ». Shaw, R. & R. 626. A certificate of the conviction would also 
be evidence. See ante, § 1445. 

* Davies v. Lowndes, 1 Bing. N. C. 607, per Tindal, C. J.; Adams v. 
Balch, 6 Grcenl. 188. ® 1 St. Ev. 266. 

® Gr. Ev. § 639, as to three lines. 

' Barr v. Gratz, 4 Wheat. 213, 

® 1 St. Ev. 266; Witmor i>. Schlatter, 2 Rawle, 369; Jackson v. Wood, 
3 Wend. 27, 34; Fowler v. Savage, 3 Conn. 90, 96. 
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jiftorwards taken actual possession of the estate.* Many other 
instances might be given of the admissibility of judgments inter 
alios, where the record is matter of inducement, or merely intro¬ 
ductory to other evidence; but those cited will suffice to illustrate 
the principle. 

§ 148S. Adjudications are sometimes tendered in evidence for 
the purpose of ’protcctimi the magistrates who pronounced, and 
the officers who enforced, them, against an action of trespass. 
And hero the rule of huv is, that, provided the adjudication, 
when road in connexion with the other proceedings, shows, either 
expressly or by fair and necessary inference, that the judge had 
jurisdiction over the subject-matter, it will furnish conclusive 
evidence of the truth of the facts* stated in it, even if these 
facts arc necessary to give the judge jurisdiction; * or, perhaps, it 
may be more correctly stated, that the production of the judgment 
and of tlie proceedings on which it is founded, will be a bar to all 
inquiry respecting the truth or falsehood of the facts stated, and 
will conclusively establish the immunity of the judge.** The above 
doctrine, w'hich is essential to the administration of the la\v,— 
since, without it, who would be found so bold as to act as a 
magistrate ?—is occasionally prayed in aid for the pro’^jection of 
judge.s of even courts of record; because, although by an excellent 
law of very groat antiquity, no action will lie against such persoh- 
ages for an erroneous judgment, or for any other act tone by them 
in the exercise of their judicial functions, and within the general 
scope of their jurisdiction,’—^j'ct this protection does extend 
to cases, where the judge, either w ilfully, or under a mistake not 


' Davies r. Lowndes, 6 M. & Gr. 471, 620; 1 Bing. N. C. 607; 1 M. 
& G. 474, S. C. 

" See and compare Taylor v. Clemson, 2 Q. C. 1031, 1032, por Tindal, 
0. J., delivering the judgment of Ex. Ch.; Hasten v. Carow, 3 B. (h C. 
652, 663, per Lord Tenterdon; Brittain r! Kinnaird, 1 B. (Sc B. 437, per 
Dallas, 0. J.; 442, 443, per Richardson, J.; Betts v, Bagley, 12 Pick. 
672, 582, per Shaw, C. J. 

^ Aldridge v. Haines, 2 B. Ad. 408, per Parke, J.; 1 St. Ev. 265. 

* Gai-nett r. Fcrrand, 6 B. & C. 611, 626, per Lord Tenterden; 9 D. & 
R. 067, S. C.; Floyd v. Barker, 12 Co. 24. 
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of fact but of law, acts wholly without jurisdictiou.* Still, the 
rule in question, though sometimes available on occasions of 
greater importance, is generally applied to, and will certainly be 
best illustrated by, tLose cases, in which justices of the peace 
have been sued by parties who imagined themselves wronged by 
a conviction or order. 

§ 1483. Brittain v. Kinnaird,' is a leading authority on this 
subject. That was an action of trespass against magistrates for 
taking and detaining a vessel. At the trial it appeared that the 
vessel was seized by the defendants, as magistrates, under the 
Bum-boat Act now repealed,® and the idaintitf sought to prove 
that it was not a boat within the meaning of the Act; but tliis he 
was not permitted to do, on tlie ground that the conviction was 
the only evidence of what the magistrates had determined. TJie 
conviction was then put in, and as no defects appeared upon the 
face of it, and as the vessel w'as there called a bout, it was held to 
constitute a conclusive defence to the action, and the plaintiff 
was accordingly nonsuited. On a motion for a new trial, it was 
strongly urged that tlie magistrates had no right to assume to 
themselves jurisdiction, by calling that a boat which was in fact a 
ship; and it was asked whether a justice could seize a seventy- 
four gun vessel, and thenjustify the illegal detention by describing 
it^n the conviction as a boat. To tliis it was answered by the 
Court, that Opposing such a thing done, the conviction would 
still be conclusive, and the party would be without civil remedy, 
though *a%ecision so gross would undoubtedly be good ground for 
a criminal proceeding against the justice;* and Richardson, J., 
observed, “whether the vessel in question were a boat or not, was 
a fact on which the magistrate was to decide, and the fallacy is in 
assuming, that the fact which the magistrate has to decide is that 

‘ Houlden v. Smith, 14 Q. B. 841; Colder v. Halkot, 3 Moo. P. C. R. 28. 

“ 1 B. & B. 432. In Mould v. Williams, 6 Q. B. 473, Coleridge, J., 
observed, Brittain v. Kinnaird has been of tenor recognised than almost 
any modem case.” See Ayrton v. Abbott, 14 Q. B. 1. 

^ 2 Geo. 3, c. 28; Yepeoled by 2 (b 3 Yict., c. 47, § 24. 

* 1 B. & B, 438, 439 ; cited with approbation by Coleridge, J., in R. r. 
Buckinghamshire Js., 3 Q. B. 809. 
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which constitutes his juiisdictiou. If a fact decided ag this has 
be6n might bo questioned in a civil suit, the magisti'ate would 
never be safe in his jurisdiction.”' 

§ 1484. Again, where a justice acting under tlic Highway Act,* 
had issued an order for the removal of certain timber encumber¬ 
ing the highway, and an action of trespass was in consequence 
brought against him by the owner of the timber, it was held that’ 
the plaintilf could not prove, in contradiction to the order, tliat 
the place where the wood was lying was no part of the highway.’ 
So, wlicre two magistrates were sued in trespass for having 
given the plaintiff’s landlprd possession of a farm as a deserted 
farm, under the Act 11 Geo. 9, c. 19, § 16, the production of the 
record of their proceedings, which set forth the facts necessarj' to 
give them jurisdiction, and by which it appeared that they had 
pursued the direcstions of the statute, was held to be a conclusive 
answer to the action, and the plaintiff, consequently, was not per¬ 
mitted to prove that the far m, in point of fact, was not deserted.* 
Many other cases might be cfled in support of the general propo¬ 
sition, that where (supposing the facts alleged to be true) a 
magistrate or other judicial personage has jurisdiction, his juris¬ 
diction, and consequent immunity from an action, cannot be made 
to depend upon the truth or falsehood of tliose facts, or on the 
sufficiency or insufficiency of the evidence adduced for tlie purpose 
of establishing tliem.’ 

§ 1485. It must be carefully remembered, that this rule protecU 
jmtices, only Avhen acting in njiulicial capacity. Therefore, if an 
action of trespass be brought against magistrates for issuing a 
warrant of distress to enforce payment of a highway-rate, they will 
have no defence, should the rate prove invalid; for although the 

' 1 B. & B. 442, cited by Lord Denman as an admirable judgment in B. 
0 . Bolton, 1 Q. B. 74. ■ 5 d; G Will. 4, c. 60, § 73. 

® Mould V. Williams, 5 Q. B. 4G9. 

^ Baaten v. Carew, 3 B. «fc 0. 649. 

‘ Cave V. Mountain, 1 M. Or. 267, 262, cited Vith approbation in 
R, V. Bolton, 1 Q. B. 76 ; In re Clarke, 2 Q, B. 619; Anon., 1 B. & Ad. 
382; R. V. Walker, 2 M. & Hob. 467, per Coltman, Cray v. Cook.son, 
16 East, 13; R. Hickling, 7^1^. B. 880, 
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rate must.be good in order to give them jurisdiction, they cannot 
judicially decide uiion its validity, and the consequence is, that 
their waiTant cannot be any evidence, still less conclusive evi¬ 
dence, of any fact on which the validity of the rate depends.’ The 
same doctine applies to -warrants of distress for borough rates 
issued by the mayor ;■ and it was also formerly applicable to all 
distress warrants, which had been granted by justices for the 
•purpose of compelling the payment of a poor-rate. It is now, 
however, enacted by § 1 of the Act of 11 »fc 1:J Viet., c. U, “that, 
wdiere any jioor-rate shall be made, allowed, and published, and a 
warrant of distress shall issue against any person named and 
rated therein, no action shall be brought against the justice or 
justices who shall have granted such warrant, by reason of any 
irregularity or defect in the said rate, or by reason of such i)ersoii 
not being liabjc to be rated therein.” 

§ 1486. In many cases a judgment is tendered in evidence, not 
merely to prove its existence and its legal consequences, or to 
protect the party w'ho pronounced it*against legal proceedings, but 
in order to conclude an opponent upon the fcicU detennined; and 
for this imrposc, the rules which govern the admissibility of the 
record will vary according to the nature of the judgment. Thus, 
if it be ajitdfpnent in rem, it will bind all persons whomsoever; 
and this too, perhaps, although it has not been pleaded;® but if it 
be a judgment inter partes, it wdll, in general, bind only parties 
and pri;ges thereto;“ and even as against them, it will not, as it 
seems, be regarded as absolutely conclusive evidence, unless it be 
specially pleaded by way of estoppel.' 

^ Mould r. Williams, 5 Q. B. 47W, per Lord Denman; Weaver v. Price, 
3 B. Ad. 409; MorreU v. Marlin, 3 M. <fc Gr. 693, per Tindal, C. J.; 
Lord Amherst v. Lord Somers, 2 T. R. 372; Nichols v. AValkcr, Cro. Car. 394. 

‘ Femley v. Worthington, 1 M. tfe Gr. 491. Sec Ne-wbould o. Coltman, 
6 Ex. R. 189. 

* Seo 2 Smith’s Lead. Cas. 448; H.annaford v. Hunn, 2 C, ib P. 165, per 
Abbott, C. J.; Magrath v. Hardy, 4 Bing. N. C. 796, per Tindal, (J. J. 

' 2 Smith’s Load tias. 439, 441. 

® Ante, § 78; post, § 1497. In * America the weight of authority is in 
* Gr. Ev. § 531 , and npte. 
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§ 1487. K judgment in rem has been defined by an able writer 
to be “ an adjudication pronounced, as its name indeed denotes, 

• 

favour of the conclusivencss of a juflgment, wheu given in evidence, although 
not pleaded by way of estoppel. Kilhelfer v. Hen', 17 Serg. & Ji. 325, 32(}; 
Shafer v. Stonebraker, 4 Oill & J. 34.5; Cist v. Zeigler, IG Serg. <fc R. 282; 
Betts®. Stair, 5 Conn. 650, 553; Preston®. Harvey, 2 H. & Mun. 55; Estill 
®. Taul, 2 Yerg. 407, 471 ; Lawrence «. Hunt, 10 Wend. 83, 84; Marah ®. 
Pier, 4 Rwle, 288, 289. In this last case the point was briefly but forcibly 
argued by Kennedy, J., in the following terms: “ TJio propriety of those 
decisions, which have admitted a judgment in a former suit to be given in 
evidence to the jury, on the trial of a second suit for the same cause, between 
I the same parties or those claiming under them, but at the same time have 
held that the jury wore not absolutely bound by such judgment, beciiuse it 
Wiis not pleaded, may well bo questioned. The maxim. Nemo debet bis 
vexai’i, si eonstet curiae quod sit pro unit et eAdcm causA, being considered, 
as doubtless it was, established for the protection and benefit of the party, he 
may therefore waive it; and unquestionably, so far as he i.s individually con¬ 
cerned, there can be no rational objection to his doing so. But then it ought 
to bo recollected, that the community has also an equal interest and concern 
in the matter, on account of its peace and quiet, which ought not to be dis- 
tm*bed at tlie will and pleasure of every iiidividusil, in order to gratify 
vindictive and litigious feelings. Hence, it would seem to follow, that 
wherever, on the trial of a cause, from the state of the pleadings in it, the 
record of a judgment rendered by a competent tribunal upon the merits in 
a former action for the same cause, between the same parties or those cliiiiu- 
ing xmder them, is properly given in evidence to the jury, it ought to bo 
considered conclusively binding on both Court and jury, and to preclude all 
fuithcr inquiry in the cause; otherwise the rule or maxim, Expedit reipublicm 
ut sit finis litium, which is as old as the law iiself, and a part of it, will be 
exploded and entirely disregarded. But if it be part of our laxv, as seems 
to bo admitted by all that it is, it appears to me that the Court aQ,d jury are 
clearly bound by it, and not at liberty to find against such former judgment, 
A contrary doctrine, as it seems to me, subjects the pxiblic peace and quiet 
to the will or neglect of individuals, and prefers the gratification of a litigious 
disposition on the part of suitors to the prosorv'ation of the public tranquil¬ 
lity and happiness. The result, among other things, would be, that the 
tribunals of the state would be bound to give their time and attention to the 
trial of now actions for the same causes, tried once or oftener in former 
actions between the same parties or privies, without any limitation other 
than the will of the parties litigant, to the great delay and injury, if not 
exclusion occasionally, of other causes, which never have passed in rem 
judicatam. The eflfect of a judgment of a Court, having jurisdiction over the 
subject-matter of controversy between the parties, evenas an estoppel, is very 
difieront from an estoppel arising from the act of the party himself, in making 
a deed of indenture, &c., which may, or may not, be enforced at the election 
of the other party; because, whatever the parties have done by compact, they 
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upon tlie statm of some particulai* subject-matter, by a tribunal 
having competent authority for that purpose.”' I’his definition 
is given as the best, i^ not the only intelligible one, to be found in 
the books; but still, too much reliance must not be placed upon 
it, as it would seem to include convictions on criminal prose¬ 
cutions, adjudications on bankruptcy and insolvency, inquisitions 
in lunacy, inquisitions post mortem, and several otlier species of 
judicial decisions, which, if judgments in rem at all, are at least 
not governed by the same rules of evidence as are generally 
applicable to adjudications of that nature. For instance, the 
characteristic quality of a judgment in rem is, that it furnishes, in. 
general, conclmive proof of the facts adjudicated, as well against 
stramjers as against parties; but this rule does not extend, cither 
to criminal convictions, which are subject to the same rules of 
evidence as ordinary judgments inter partes;" or to adjudications 
of bankruptcy or insolvency, the admissibility and effect of which 


may undo by tho same means. But a judgment of a piuper Court, being 
the sentence or conclusion of the law u])on tho facts contained within tho 
recoi-d, puts an end to all fuiiher litigation on account of tho same matter, 
and becomes tho law of the case, which cannot bo cliaugcd or altered oven 
by tlie consent of the par-ties, and is not only binding upon them, but upon 
tho courts and juries ever afterwards as long as it shall remain in force and 
nnrevorsed.” This decision has been given at length, out of respect for the 
able judge who pronounced it, but pi'obably the reasoning will not be deemed 
satisfactory by the majority of lawyers. The peace of tho couuuunity will be 
little liable ta any serious disturbance from tho litigious spirit of snitors, so 
long as one of the litigants has the power, by pleading, to estop his atlversary 
from again controverting a question, Avhich has onco been solemnly decided; 
whereas, if judgments recovered were to have a conclusive operation without 
being plesidcd, much useless expibnse might bo incurred, and, consequently, 
much injustice might bo perpetrated, especially in actions agfiinst privies ; 
for such pui-sons might not know that any judgment had been recovered 
against the party, through whom they claim, and might therefore, seeing no 
intimation of the existence of such judgment on tho record, go down to trial, 
and then, having been taken entirely by sui-prise and defeated, be compelled to 
pay a large bill for their own costs, and a larger one for those of their adversary. 

* 2 Smith’s Lead. Cas. 439. 

- R. Turner, 1 Moo. C. 0. 347 ; 1 Lew. C. C. 119, S. C. ; R. v. Rat- 
cliffo, 1 Low. C. 0. 122 ; R o. Blakemoro, 2 Den. 410 ; Keablo v. Payne, 
8 A. 560 ; Blakemore v. Qlamorganshire Can. Oo,, 2 C. M, & R 139, 
per Parke, B., explaining Smith v. Ruramens, 1 Camp. 9 ; .and Hathaway 
V. Barrow, id. 161. Post, § 1605. 
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depend in great measure upon the statute law;' or to inquisitions 
in lunacy, inquisitions post mortem, or other inquisitions, which 
though regarded as judgments in rem, so ^^r as to bo admissible 
evidence of tlie facts determined against all mankind, are, for some 
unexplained reason, considered as not conclusive evidence.* Thus, 
it has been repeatedly ruled, that an inquisition in lunacy,* though 
admissible against strangers, is not conclusive proof of what was 
the state of mind of the supposed lunatic at the time of the 
inquiry; ^ and the same rule has been , applied to most other 
inquisitions.' 

§ 1488. Though, for the reasons just given, Mr. Smith’s defi¬ 
nition of a judgment in rem cannot be regarded as perfect, yet it 
would be extremely difficult, if not impossible, to enunciate any 
other, which would be open to fewer objections. Without, there¬ 
fore, attempting a task, which a long series of unsystematic 
decisions would render hopeless, it may be deemed sufficient for 
all practical purposes, to furnish a tolerably correct list of those 
adjudications which are unquestionably regarded judgments in 
rem. This list will be found to contain judgments of condem- 

* Seo post, §§ 1656—1559. 

- Tlio Irish Society v. Bp. of Derry, 12 Cl. k Kn. 666. 

* See 6 & 6 Viet., c. 84; 8 <fe 9 Viet., c, 100, § 2 ; and 16 & 17 Viet., 
c. 70, § 38, et soq. 

* Faulder i’. Silk, 3 Camp. 126, per Lord Ellenborough ; Dane v. Kirk¬ 
wall, 8 C. A: P. 683, per Pattoson, J.; Frank v. Frank, 2 M. Rob. 316, 
316, n.; Saigeson v. Sealy, 2 Atk. 412; Bannatyne v. Bannatyno, 2 Roberts. 
Ec. R. 476—477; Hume v. Burton, 1 Ridg. App. Ca.*;. 204 ; Don®. Clark, 
6 Halst. 217 ; Hart -b. Dcamer, 6 Wend. ^7. 

* Stokes V. Dawes, 4 Mason, 268, per Story, J. In Jones <o. White, 1 
Stra. 68, the Court was divided upon the question, whether a coroner’s 
inquest, finding a person who had destroyed himself lunatic, was admissible 
at all as evidence of his insanity on an issue on thiit fact. An inquisition 
by a sheriff’s jury, taken prior to the Interpleader Act, 1 <b 2 Will. 4, 
c. 68, for the purpose of ascertaining to whom goods seized under a fi. fa. 
belonged, has been held to be wholly inadmissible, as not being an inqui¬ 
sition under the Queen’s writ, but merely a proceeding by the sheriff of his 
own authority. Qlossop w. Pole, 3 M. & Sel. 176; Latkow v. Earner, 2 
H. Bl. 437. Bee Chapman v. Monmouthshire Rail, k Can. Co., 2 H. 4cN. 
267 ; and R. v. London k North-West. Rail. Co. 3 E. 4; B. 443, as to the 
effect of on inquisition before a sheriff’s jury under § 68 of the Lands 
Clauses ConsoL Act, 1845, 8 & 9 Viet., c. 18. 
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nation of property as forfeited, whether pronounced by the Court 
of Exchequer,’ or by the commissioners or sub-commissioners of 
excise, inland revenue^® op. customs;®—adjudications in tlie Court 
of Admiralty on the subject of prize ; “—sentences of divorce a 
mensa et thoro ® under the old law, and of judicial separation, 
under the existing law;'’—decrees dissolving marriage ; ^ decrees 
in other matrimonial suits," but not in suits for jactitation of 
marriage, unless, perhaps^ in cases where the defendant pleads a 
marriage, and the Court decides on the truth of that plea; ®— 
grants of probate —and administration ; "—sentences of depriva¬ 
tion and expulsion, whether delivered by the Spiritual Court, a 
visitor, or a college ;judgments of outlawry; —adjudications of 
settlement by an order of justices, whether unappealed against,” 


’ Geyer v. Aquilar, 7 T. R. G9(5, per Lord Kenyon ; Scott r, Shcarmun, 
2 W. BL 977 ; Cooko r. Sholl, 5 T, B. 256. 

- 12 1 13 Viet., c. 1, § 3. 

® Maingay n. Galiaii, Ridg. Lapp. & Soh. R. 1, 79 ; 1 Ridg. App. Cas. 
43, 44, n., S. C. There the Irish Excheexuer • Chamber expressly ovemilcd 
Henshaw v. Pleasance, 2 W. Bl. 1J74, a duuision which, according to Fitz- 
gibbon, Ch., see R. L. & S. 79, was reprobated by Lord Mansfield in Dixon 
1 ). Cock, and was frequently comlemned by Lord Lifford, Ch. See also 
Roberts v. Fortune, I Hargr. L. Tracts, 4G8, n., per Lee, C. J.*; Terry v. 
Huntington, Hardr. 480; and Fuller v. Fotcli, Carth, 346, all which cases 
are also at variance with Henshaw «. Pleasance. 

■* Le Caux i*. Eden-, 2 Doug. G12, per Buller, J.; Lindo v. Rodney, id. 
614, per Lord Mansfield. For other proceedings in rem in the Court of 
Admiralty, see Harrner v. Bell, 7 Moo. P. 0. R. 207. 

* R. *«. Grundon, 1 Cowp. 322, per Lord Mansfield; Day v. Spread, Jobb 
«fc Bourke, 163. 

« 20 & 21 Viet., c. 85, §§ 7 16. 

^ Id. §§ 27 tk 31. • 

" Da Costa.v. Villa Real, 2 Str. 961; Bunting’s case, 4 Co. 29 ; Kcnn’a 
case, 7 Co. 42; Perry v. Meddoweroft, 10 Bcav. 122; Harrison v. Corp. of 
Southampton, 22 L. J., Ch., 372. But see Goodin v. Smith, Milw. Eccl. 
Ir. R temp. Radcliffe, 243—246. 

• R o. Huchess of Kingston,,20 How. St. Tr. 543; 2 Smith’s Lead. Cas. 
424, 431, 446, S. C. 

Noel V. Wells, 1 Lev. 236, 236; Allen v. Dnndas, 3 T. R 126. 

” Bouchier v. Taylor, 4Bro. P. 0. 708. See Prosser v. Wagner, 1 Cora. 
B., N. S. 289. 

Phillips V. Bury, 2 T. R 346, per Lord Holt; R v. Grundon, 1 Cowp. 
316, 321, 322, per Lord Mansfield. 2 Co. Lit. 362, b. 

“ R V. Kenilworth, 2 T. R. 699, per BuUef, J. 
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or confirmed by a Court of Quarter Sessions on appeal;'—orders 
of justices for dividing roads under tlie Act of 34 Geo. 3, c. 61;® 
—and perhaps sentences of courts-martial.^^ 

§ 1489. These judgments so far furnish conclusive evidence of 
the points they decide, not only against the jiarties who were the 
actual litigants in the cause, but against all others, that, unless it 
can be shown, either tliat the Court had no jurisdiction," or that 
the judgment was obtained by fraud or collusion,' no evidence can 
be admitted, at least in any civil cause,® for the purpose of dis¬ 
proving the facts adjudicated. This rule appears to rest, partly 
upon the ground, that in most of the above cases every one who 
can possibly be affected by the decision is entitled, if he think 
fit, to appear and assert his own rights, by becoming an actual 
party to the proceedings;' partly, upon the ground, that judg¬ 
ments in rein not merely declare the status of the subject-matter 
adjudicated upon, but, ijiso facto, render it such as tliey declare 
it to be," and prirtlj’, if not principally, upon tlie broad ground of 
public policy, it being essential to the peace of societ}^ that the 
social relations of every member of the community should not be 
left doubtful; but, that after having been clearly defined by one 
solemn Adjudication, they should conclusively bo set at rest. 

§ 1490. Though a judgment in rem is thus binding upon all the 
world as to the precise point, directly decided, and consequently 
the decision cannot be impeached in the samcjoi* another court, by 


* R. V. Wick Sfc. Lawrence, 5 B. Ad. 633, per Lord Dcumau. 

2 R. 0 . Hickling, 7 Q. B. 880. 

® 2 Smith’s Lead. Cas. 447. See R. r. Suddis, 1 East, 306 ; Hannaford 
V, Hunn, 2 C. & P. 148 ; Grant v. Gould, 2 H. Bl. 100. 

* Post, § 1523, et seq. 

® R. B. Duchess of Kingston, 20 How. St. Tr. 544 ; 2 Smith’s Lead. Gas. 
431, 432, S. C. See post, § 1622. 

* As to effect of judgments in rem in criminal trials, see post, § 1493. 

^ 1 St. Ev. 286. This is not an essential foundation for the rule, as it 
has been held that a sentence of nullity of marriage will be binding upon, 
and have the effect of bastardising, a child of the parties, who at the time 
when the sentence was pronounced w'as cn ventre sa mfere. Perry u. Med- 
doweroft, 10 Beav. 122. • 

2 Smith’s Lead. Cas. 439, 440. * 
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showing that the facts on which it immediately rests are false 
yet, where these facts are themselves put directly in issue in a 
subsequent suit, the judgment does not, with one exception which 
will be presently mentioned,' furnish conclusive evidence of their 
truth, however necessary it may have been for the Court proceeding 
in rem to have determined that question before it adjudicated 
upon the piincipal point.* Thus, although the Ecclesiastical 
Courts tcerc not, and the existing Courts of Probate are not, 
authorised to grant letters of administration, unless the intestate 
be dead, these letters are so far from being conclusive evidence of 
the death, when that fact is put in issue in another court, that on 
one or two occasions they have not been regarded even as primfi, 
facie proof.® However, in a late case, where the question was 
whether a child had been born alive or dead, Lord Chancellor 
Sugden held, that a grant of letters of administration to its 
effects was a fact from which, in the absence of evidence to the 
contrary, he was bound to presume that the child was born 
alive.* Again, though a probate cannot be granted until the 
Court of Probate is satisfied of the genuineness of the will, and 
though, when granted, the title of the executor cannot be im¬ 
peached in a court of law by showing that the will wa^ forged,* 
still, if a party be indicted for forging the will, the probate will 
ijot'bc conclusive, if indeed it be prim a facie evidence in favour of 
the defendant.® Neither would the production of a probate pre¬ 
clude a party fronj showing in a common-law ^court, that the 
testator was insane at the time when he executed the will, provided 
the object of this evidence were not to impeach the title of the 
executor, in which case it would be inadmissible.' 

§ 1491. An exception to the above rule is recognised in cases. 


' Post, § 1491. ‘ See Bailey ». Harris, 12 Q. B. 905. 

® Thompson v. Donaldson, 3* Esp. G3 ; Moons v. Do Bernales, 1 Buss. 
301; French v. French, 1 Dick. 268. 

* Reilly v. Fitzgerald, 6 Ir. Eq. B. 349. 

* Noel V. Wells, 1 Lev. 235, 236. 

® B. V. Buttery, B. & B. 342; B. v. Gibson, id. 343 n., per Lord 
EUenborough, overruling R. v. Vincent, 1 Stra. 481. 

^ Maniot v, Mairiot, 1 Stra. 671. 
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where it appears on the face of the proceedings in rem that the 
fact on which the principal point depended, was itself put 
directly in issue, and was actually decided by the Court. Here, if 
this fact be again controverted between the same parties, or 
persons claiming under them, whether in the same or in a 
different court, tlie judgment in rem will be conclusive upon the 
question. For instance, if, in a suit for administration, the sole 
question be, which of two parties is next of kin to the intestate, 
the sentence of the Court of Probate, declaring, “ that, as far as 
appears by the evidence, the defendant has proved himself next 
of kin,” and that administration be granted to him as such, 
will be conclusive evidence of the relative relationship of the 
parties in a subsequent suit between them for distribution, 
instituted in the Court of Chancery.* The judgment in such a 
case would be equally conclusive on the parties, if the question of 
kindred had been determined by the Court, not as a matter of 
fact, but as a point of law.® So, where on appeal against an order 
of justices removing three paupers as tlie children of A. and B., 
the respondents relied upon a confirmed order for the removal of 
“ A. and Ms wife B.” from the respondent to the appellant parish, 
it was hel^ that the appellants were conclusively estopped by this 
order, from showing that the children were illegitimate, in con¬ 
sequence of A. having committed bigamy in marrying B.® Indeed, 
it has been laid down broadly, with respect to orders of removal 
unappealed against, or confirmed on appeal, that they are not 
only evidence, but conclusive, as to all the/acts mentioned in them, 
and which are necessary steps to the decision." 

§ 1492. In the case of R. v. Wye,® a curious question arose, in 
consequence of two conflicting judgments in rem having been 
pronounced. A pauper and his wife and their six children were 

^ Barra v. Jackson, 1 Phill. Ch. R. 682, 637, 688, per Lord Lyndhurat; 
Bouchier d. Taylor, 4 Brown, P. 0. 708 ; Harg. Law Tracts, 473, S. C. 

® Thomas a Ketteriche, 1 Ves. Sen. 333, per Lord Hardwicke, reoogmsed 
by Lord Ljmdhurat in Barra v. Jackson, 1 Phill. Ch. R. 687. 

» R V. Woodchester, Burr. S. C. 191 ; 2 Stra. 1172, S. 0. ; R. ». St. 
Mary, Lambeth, 6 T. R. 615. 

" R. V. Wyo, 7 A. «fcE. 770, per Lord Denman ; R. D.Hartiagton Middle 
Quarter, 4 E. & B. 780. ® 7 A. E. 761. 
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removed by an order of justices, which was confirmed on appeal. 
Subsequently, the Spiritual Court declared the marriage of these 
paupers void, on the^ ground of being incestuous.* One of the 
children, born before the date of the order, but not named in it, 
was afterwards removed to tlie appellant parish, as the place of 
his father’s settlement. The parish appealed, and relied on the 
decree of the Ecclesiastical Court; but the respondents urged, on 
the authority of It. v. Woodchester,* -that the former order for 
removing the parents as man and wife was conclusive evidence of 
the legitimacy of the present pauper. A case being reserved for 
the opinion of the Queen’s Bench, that Court decided in favour 
of the appellants, upon the ground that a new state ojfacts had 
ai'isen since the former order, the marriage, which at that time 
was only voidable, having since been declared void by competent 
authority. 

§ 1493. Whether a judgment in rein is conclusive in a criminal 
proceeding is a question which admits of some doubt. In the 
Duchess of Kingston’s case, the judges expressed a decided 
opinion in the negative, urging first, that it would be contrary to 
public policy, that the temporal courts, in the investigation of a 
criminal charge, should be bound by a decision perhaps of an 
ecclesiastical judge, addressed only to the conscience of the party, 
and founded, as it might be, on evidence inadmissible at common 
law; and next, .that if such a decision were conclusive in favour 
of a prisoner, it would be equally binding against him; and con¬ 
sequently his life, liberty, property, and fame might depend upon 
the judgment of a court, which had no organs to discover whether 
he had committed a crime or not.’ On the other hand, it has been 
contended, that this opinion of the judges, when taken apart from 
the reasons on w)iich it is founded, is not entitled to much weight, 
it being merely an obiter dictum unnecessary for the decision of 
the points submitted to them and then, in answer to the reasons, 
it is said that nothing can be more inconvenient or dangerous 

‘ Seo now 6 «fc 6 Will. 4, c. 64. 

" Burr. S. C. 191 ; 2 Stra. 11^2, S. 0. 

’ 20 How. St. Tr. 540—643; 2 Smith’s Lead. Cas. 428—430, S. 0. 

* 2 Smith’s Lead. Cas. 446, 447. 



CHAP, rv.] EFFECT OF JUDGMENTS IN REiM IN CBimNAL CASES. 1347 


than a conflict of decisions between different courts; and that if 
judgments in rem are not regarded as binding upon all courts 
alike, the most startling anomalies may occur. 

§ 1494. The authorities reported in the books throw little light 
upon the subject. E. v. Buttery* is sometimes cited as confirming 
the opinion of the judges in the Duchess of Kingston’s case, but 
in fact it lends little if any support to that opinion; for the only 
point there determined was, that, if a party be indicted for forging 
a will, the mere production of the probate is not conclusive evidence 
of its validity; a doctrine which is unqfuestiouably sound law, but 
which, as before stated,® would apply equally to a civil action, pro¬ 
vided the object was not to dispute the title of the executor. On 
the other hand, where the inhabitants of a parish were indicted 
for not repairing a road, and an order of justices for dividing the 
road was put in on behalf of the prosecution, the Court held, that, 
as this order pursued the form given by the Act of 34 Geo. 3, 
c. 64, it was conclusive of the liability of the defendants to repair 
tlie portion of the road allotted to them, and they were con¬ 
sequently not allowed to prove that, in fact, no part of the road 
ever was within their parish.® This case, however, is one of little 
authority on the present question, since it was determined, with¬ 
out any reference to the fact of its being an indictment, as coming 
within the principle of Brittain v. Kinuaird.^ It may be added, 
that in E. v. Grundon,® which was an indictment for an assault 
upon an undergraduate of Queen’s College, Cambridge, in turning 
him out of the college garden, the production of a sentence of 
expulsion was held to constitute a conclusive defence. 

§ 1495. Judgments inter partes, or, as they are sometimes 
called, judgments in personam, are not, with one exception, 
admissible either for or against strangers in proof of the facts 
adjudicated. They are not admissible’ligainst them, because it is 
an obvious principle of justice, that no man ought to be bound by 
proceedings to which he was a stranger, and over the conduct of 

-*■ -«. ..-.-I I. - ■■ I 

^ B. .k E. 342, cited ante, § 1490. * Ante, § 1490. 

® K. V. Hickling, 7 Q. B. 880. 

* 1 B. & B. 432. ‘ 1 Cowp. 315. 

4 b2 
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which he could, therefore, have exercised no control; or, t& 
express the same sentiment in technical language, res inter alios 
actee alteri nocerc non dehent;' and they cannot be received in 
their favour even as against a party thereto, because it is thought^ 
witli very questionable propriety, that the previous rule might 
work injustice, unless its operation were mutmV 

§ 1490. The exception just stated is allowed in favour of 
verdicts, judgments, and other adjudications upon subjects of a 
public nature, such as customs,® prescriptions,^ tolls/ boundaries 
between parishes, counties, or manors,® rights of ferry,' liabilities* 
to repair roads® or sea-walls,® modusses,'® and the like. In all 
cases of this nature, as evidence of reputation will be admissible^ 
adjudications, which for this purpose arc regarded as a specie& 
of reputation, will also be received, and this too, whether the 
parties in the second suit be those who litigated the first, or be 
utter strangers." The effect, however, of the adjudication, when 
admitted, will so far vary, that, if the parties be the same in both 
suits, they will be bound by the previous judgment; but if the 
litigants in the second suit be strangers to the parties in the first,, 
the judgment, though admissible, will not be conclusive.'* 

§ 1497. Though a judgment inter partes is thus seldom admis¬ 
sible, and never conclusive evidence of the facts adjudicated, 
either for or against strangers, it is always admissible for or 

» K N. P. 232. 

‘ Smith V. Eriimmens, 1 Camp. 9 ; Hathaway r. Barrow, id. 161; Blake- 
moro V. Glamorganshire Can. Co., 2 C. M.'& R. 139, per Parke, B. ; Co. 
Lit. 352 a, cited and approved of in Gaunt ». VVainman, 3 Bing. N. C. 70, 
perTindal, C. J. ; and in Boo v. Errington, G Bing. N. C. 83, per id., 
ante, § 86. See alqp Grcely v. Smith, 1 Woodb. <fc Min. 181. 

* Reed v. Jackson, 1 East, 367, per Lord Kenyon ; Berry v. Banner, Pea. 
R. 150. i Id. « B. N. P. 233. 

® Brisco V. Lomax, 8 A. B. 198 ; Evans v. Rees, 19 A. <k R 161,163. 

' Pim Curell, 6 M. W. 234; Hemphill t’. M‘Kenna, 8 Ir. Law R, 43. 

® R. V. St. Pancras, Pea. R. 220 ; R. v. Haughton, 1 E. 4; B. 601. 

» R. V. Leigh, 10 A. & E. 398. 

Croughton v. Blake, 12 M. ik W. 206, 209. 

" Cases cited in last eight notes ; ante, §§ 669—662. 

*■ Reed V. Jackson, 1 East, 367 ; Croughton v. Blake, 12 M. & W. 205. 
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against parties or privies, wliere the same subject-matter is a 
second time in controversy between the same persons or parties 
claiming under them.' Probably, indeed, it will not be regarded 
as quite conclusive of the rights in dispute, unless it be pleaded 
as matter of estoppel but certainly it will furnish highlj' cogent 
evidence, which cannot be disregarded by a jury, excepting upon 
good and substantial grounds.^ The conclusive effect of judg¬ 
ments respecting the same cause of action, and between ^e same 
parties, rests upon the just and expedient axiom, that it is for the 
interest of the community that a limit should be opposed to the 
continuance of litigation, and that the same cause of action 
should not be brought twice to a final determination. 

§ 1498. Under the term parties in this connexion, the law 
includes all those who are individually named in the record, and 
who are consequently entitled to prosecute or defend the cause, 
to adduce testimony, to cross-examine witnesses called on the 
other side, and to appeal from the judgment, should an appeal 
be allowable by law.^ Even a party who had been sued as the 
public olBccr of a bank, has been held in Jrehmd to be amenable 
to this rule, though it was urged in his favour that the judgment 
relied on had been obtained against him en autre droit.* How¬ 
ever, a prochein amy is not such a party, being considered simply 
as a person appointed by the Court to look after the interests of 
the infant, and to manage the suit for him but tlie infant him¬ 
self is a party, and will, consequently, be bound by the judgment 
in any action brought in his name by his prochein amy duly 
appointed, even though the suit may have been instituted and 
conducted without his authority or knowledge.* Neither will the 
law, in such a case, recognise any distinction between infants of 

‘ Duchess of Kingston’s case, 20 How. St. Tr. 338 ; 13. N. P. 232; 
Ferrers ». Arden, 6 Rep. 7 ; Cro. Eliz. GC8,^. 0. 

* Ante, §§ 78, 1486 ; Joly v. Swift, 11 Ir. Eq. R. 410; Nowlau «. 
Gibson, 12 Ir. Law R 5, 8—12, per Pigot, C. B. 

Outram v. Morowood, 3 East, 366, per Lord Ellenborough; R, o. 
Blakemore, 2 Don. 410. 

* Duchess of Kingston’s case, 20 How. St. Tr. 638, n. ; 2 Smith’s Lead. 

Cas. 426, S. 0. ® Spencer v. Thompson, 6 Ir. L. R», N. S., 637, 566. 

® Sinclair v. Sinclair, 13 M. & W. 640. 

^ Morgan V. Thorne, 7 M. W. 400. 
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tender and of mature years; and therefore, where the wife of a 
minor committed adultery, whilst her husband was abroad in the 
East Indies, and the father, having procured himself to be 
appointed prochein amy, commenced an action for criminal con¬ 
versation in his son’s name, but without his knowledge, the Court 
held that the son would be bound by the judgment in this action.* 
But if a person sui juris be made a party to a suit without his 
knowledge or consent, he will not be bound by the proceedings ; 
and therefore, if a plaintiff, instead of serving a defendant with 
process, thinks fit to accept the appearance of an unauthorised 
attorney for him, he runs the risk of having the judgment subse¬ 
quently set aside as irregular, with costs.® So, where a debtor, on 
action brought, paid his debt to the attorney who was suing him 
in the name, but without the authority, of the creditor, it was 
held that this payment did not discharge him.® In such a case as 
the last, the defendant should apply to the Court, who will stay 
the proceedings, and compel the attorney to paj'^ the costs incurred 
in the defence.^ 

§ 1499. Whether the term parties will also include persons not 
named in the record, but in whose immediate and individual 
behalf the action has been brought or defended, may admit of 
som^ doubt. The case of Kinnersley v: Orpe ® is said to have 
decided this point in the affirmativebut this, it is sub¬ 
mitted, is a mistake. That was an action brought to recover 
penalties from a servant of one Cotton for fishing in the 
plaintiff’s fishery. The plaintiflT, in support of his right to the 
fishery, produced no other proof than the record of a verdict and 
judgment recovered by him against another servant of Cotton, in 
a former action for a trespass committed in the same fishery. 
In both actions the servants justified as acting by the orders of 
their master, who claimed a right to the fishery in question. 

* Morgan v. Thome, ’T M. & W. 400. 

- Bayley «. Buckland, 1 Ex. B, ]. ® Eobson v. Eaton, 1 T. R. 62. 

"* Hubbart Phillips, 13 M. & W. 702. " 2 Doug. 617. 

® Thus, in Simpson v. Pickering, 1 C. M. & R. 629, Aldorson, B., 
observes, as an obiter dictum, “ Bannorsloy «. Oi-pe shows that the verdict 
may be given in evidence, where the parties are reot% the same.” See also 
2 Ph. Ev. 7 ; and Doe ». E. of Derby, 1 A. & E. 791, per Littledalo, J. 
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The judge at Nisi Prius, considering Cotton as the real defendant 
in both actions, held the record to be conclusive, and directed 
the jury to find for the plaintiff, which thpy did. A new trial 
was, however, subsequently granted, the Court intimating that 
the record, though admissible evidence, was not conclusive. As 
no reasons are given for this opinion, the case would be one of 
little authority, even had it never been questioned; but its value 
becomes much less, when we find Lord Ellenborough, in his 
well-considered judgment in Outram v. Morewood,* expressing 
his astonishment that an estoppel in such a case could ever have 
been supposed possible; and tlicn, in the shape of a doubt, 
intimating a tolerably clear opinion th^^t the record was wholly 
inadmissible, as the defendant was no party to the former 
action. 

§ 1500. However, thus much has been established, that, under 
the old law relative to actions of ejectment, the lessor of the 
plaintiff and the tenant in possession must be regarded as the 
real parties; and consequently, any judgment in such an action, 
whether upon verdict, or by default against the casual ejector, is 
cogent, if not conclusive, evidence in any subsequent action 
between the same parties respecting the same property, whether 
in ejectment or for mesne profits.” So, the landlord, or other 
person, in whose right a defendant in replevin has made cogni¬ 
zance, has been held to be a party to that suit;® and it would 
certainly be convenient and reasonable if the rule, in conformity 
with that which governs admissions,* were extended to all persons 
who were substantially parties to the former action. Indeed, it is 
highly probable, notwithstanding the absence of direct authority, 
that the Courts would now determine in favour of such extension, 
and the more so, as beyond all doubt, the rule applies to every 


‘ 3 East, 366. See Case v. Reeve, 14 Johns. 81, 82. 

® Doe V. Huddart, 2 0. M. & R. 316 ; 6 Tyv- 846, S. C. ; Doe v. Seaton, 
2 0. M. & R. 728, 732 ; Wright i'. Doe d. Tatham, 1 A. & E. 19 ; B. N. P. 
232 ; Doe v. Wellsman, 2 Ex. R. 368 ; 6 Dowl. «fc L. 179, S. C. ; Armstrong 
V. Norton, 2 Ir. Law. R. 96; Aslin v. Parkin, 2 Burr. 665; Nowlan v. Gibson, 
12 Ir. Law R. 6, 10 — 14 ; Litchfield v. Ready, 5 Ex. R. 939 ; Matthew v. 
Osborne, 13 Com. B. 919 ; Doe v, Challis, 17 Q. B. 166. • See post, § 1608. 

=• Hancock «. Welsh, 1 Stark. R 347. '• Ante, § 686. 
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person wlio claims under the original parties, or in privity with 
them. 

§ 1501.' It has already been shown, that the term privity 
denotes mutual or successive relationship to the same rights 
of property; and the reason why persons standing in this rela¬ 
tion to the litigant can rely upon, and are bound by, the pro¬ 
ceedings to which he has been a party, is, that they are identified 
with him in interest.* Hence all privies, whether in blood, in 
estate, or in law, are estopped themselves, and can estop others, 
from litigating that, which would be conclusive either against or 
in favour of him, with whom they are in privity.* Thus, a verdict 
and judgment for or against the ancestor may be pleaded in bar, 
or will furnish cogent evidence, for or against the heir, the tenant 
in dower, the tenant by the curtesy, the legatee, the devisee, or 
any other person claiming under the ancestor.^ So, if several 
successive remainders are limited in the same deed, a judgment 
for one remainder-man is evidence for the next in succession.* 
A judgment of ouster in a quo warranto, against the incumbent of 
an office, is conclusive against those who derive their title to office 
under him.® The conviction, too, of a former owner of lands on an 
indictment for non-repair of a road ratione tenurm, will be cogent, 
if n^ conclusive, evidence, of liability to repair as against a 
subsequent purchaser of the same lands.* So, an executor or 
administrator jvill be bound by a verdict recovered against the tes¬ 
tator or iptestate;" a husband and wife will be bound by a verdict 
recovered against the wife before her marriage; “ and the same 
rule will apply to all grantees, mortgagees, and assignees, provided 
their title has accrued since the judgment was pronounced.’" 

' Gr. Ev., in part, as to first eight lines. 

* Ante, §§ 77, 712. =» Ante, § 77. 

■* Lock V. Norbome, 3 Mod. 141 ; Outram ». Morewood, 3 East, 346. 

‘ Pyke V. Crouch, 1 Lord Raym. 730; B. N. P. 232 ; Doe v. Tyler, 6 
Bing. 390. 

* R. ». Mayor of York, 6 T. R. 66, 72, 76 ; R. c. Hebden, 2 Selw. N. 
P. 1180, 1181 ; 2 Stra. 1109, S. C. * R. v. Blakemore, 2 Den. 410. 

* R. *. Hebden, Andr. 389. “ Outram v. Morewood, 3 East, 346. 

'* Doe V, E. of Derby, 1 A. & E. 790, per littlcdale, J. ; Doe i>. Webber, 

1 A. lb E. 119 ; Adams v. Barnes, 17 Mass. 366.' 
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§ 1502. Where a man brought an action against several iiersons 
for diverting water from his works, and had judgment; and after¬ 
wards he and another sued the same defendants for a similar 
injury to the same works ; the former judgment was held to be 
cogent evidence for the plaintiffs, their privity in estate^with the 
former plaintiff being presumed by the Court from the fact that 
they were in possession of the property.' In that case,—which 
was decided before parties to the record were rendered competent 
to testify,—it was objected to the admissibility of the judgment, 
that one of the plaintiffs had himself been a witness for the other 
in the former suit, when he was disinterested; but the Court over¬ 
ruled the objection, giving the following sensible reason for their 
decision :—“ The case being brought within the general rule, that a 
verdict on the matter in issue is evidence for or against parties 
and privies, no exception can be allowed in the particular action, 
on the ground that a circumstance occurs in it, which forms one 
of the reasons why verdicts between different parties are held to 
be inadmissible; any more than the absence of all such circum¬ 
stances in a particular case, would be allowed to form an excep¬ 
tion to the general rule, that verdicts between other parties 
cannot be received. It is much wiser and more convenient for 
the administration of justice, to abide as much as possible by 
general rules.” ‘ 

§ 1503. In all the instances of privity above given, the privy 
has claimed, or been liable, under or through tlie original party; 
but the same rules of law apply, where two or more persons are 
subject to & joint or concurrent liability. For instance, if one be 
sued alone upon a joint note, debt, or tort, and he waive his plea 
in abatehaent, the judgment against him, even without satisfaction, 
may be pleaded and proved in bar of a second suit for the same 
cause of action, whether it be brought against tlie other debtor or 
wrong-doer, or against the joint debtors or wrong-doers; because 
in these cases, the original cause of action has been changed into 
matter of record, which is of a higher nature, and the inferior 

* Blakemore v. Glamorganshire Can. Co., 2 C. M. & E. 133,139 ; Strutt 
V. Bovingdon, 5 Eap. 68, 69, per Lord EUenborough. * 

* 2 C. M. (b B. 139, per Parke, B. 
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remedy is thus merged in the higher.' So, where a party having 
concurrent, that is, joint and several i-emcdics against several 
persons, has obtained judgment against one, he will certainly be 
estopped from proceeding against the others, if the damages have 
been received; and he will probably be estopped, even though 
the judgment has not been satisfied;’' for if the law were otherwise, 
a plaintiff might recover damages twice over for the same cause 
of action, which would be repugnant to natural justice.” So, if 
an action on a joint contract or trespass be brought against two 
defendants, it seems that one of them may plead in abatement 
the pendency of another action against him for the same cause ; * 
but if A. be sued on a contract, the pendenc}’’ of an action against 
B. for the same cause cannot be pleaded in abatement, for in 
such case A. is not twice vexed; and his proper course, therefore, 
is either to plead the non-joinder of B., if B. is within the juris¬ 
diction, or to appeal to the equitable authority of the Court for a 
stay of proceedings.’ 

§ 1504. Upon a somewhat similar principle, if a judgment has 
been recovered, and execution executed, against a garnishee in 
a suit of foreign attachment, he may rely on these facts as an 


‘ King V. Hoare, 13 M. & W. 494, 504 ; 2 DowL & L. 382, S. 0. ; 
Lechmere v. Fletcher, 1 Cr. «S5 Mee. G34, per Bayley, B. ; Brown v. Woot- 
ton, Yelv. 67 ; Cro. Jac. 73 ; Moor, 762, S. 0. ; Wardv. Johnson, 13 Mass. 
148. These cases overmle a dictum of Lord Tentorden in Watters v. Smith, 
2 B. & Ad. 892, and Sheehy v. Mandcville, 6 Cranch, 253, 265. 

- Buckland v. Johnson, 15 Com. B. 146. 

Bird V. Kandall, 3 Burr. 1346, 1353 ; 1 W. Bl. 373, 387, S. C. ; re¬ 
cognised in Cooper v. Shepherd, 3 Com. B. 272 ; King v. Hoaro, 13 M. 
W. 496, 605, per Parke, B. ; Lcchmerc v. Fletcher, 1 Cr. & Mec. 623, 
634, 636, per Bayley, B. ; 17. S. v. Cushman, 2 Sumn. R. 420, 437—441, 
per Story, J. ; FarweU v. Hilliard, 3 N. Hamp. 318, Seo Godson v. 
Smith, 2 Moore, 167. j, 

* E. of Bedford v. Bp. of l^etor. Hob. 137 ; Rawlinson v. Oriel, 1 Show. 
75 ; Carth. 96 ; Henry v. Goldney, 16 M. <fc W. 499, per Alderson, B. 

Henry v. Goldney, 15 M. W. 494, ovcmiling a dictum of Lord 
Ellonborongh in Boyce v. Douglas, 1 Camp. 60. See Newton ». Blunt, 3 
Com. B, 67 6, where two actions having been brought against two joint-con¬ 
tractors in respect of the same demand^.and the debt and co.sts in one action 
having been paid, held that a judge at Chambers might stay the proceedings 
in the other action without costs. 
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estoppel, should any subsequent action be brought against him 
by the defendant in such suit, for the moneys paid by him to the 
defendant’s creditor under the process of the Tolzee or Mayor’s 
Court;' and this, too, whether the debt sued for in such Court 
accrued within its jurisdiction or not.® So any payment made by, 
or execution levied upon, a garnishee under any proceeding 
for the attachment of debts owing or accruing from him to a 
judgment debtor, is rendered, by the Common Law Procedure 
Act of 1854, a valid discharge to the garnishee as against the 
judgment debtor, to the amount paid or levied, although sucli 
proceeding may be set aside or the judgment reversed.® 

§ 1505. In conformity witli the rule, which rejects judgments 
inter partes as evidence either for or against ntrangers to jjrove 
the facts adjudicated, it has been determined that a judgment in 
a criminal prosecution,—unless admissible as evidence in the 
nature of reputation,^—cannot be received in a civil action, to 
establish the truth of the facts, on which it was rendered; * and 
that a judgment in a civil action, or an award,® cannot be given in 
evidence for such a purpose in a criminal j)rosccution.' So, the 
record of the conviction of a principal cannot be received as any 

’ Magriith v. Hardy, 4 Bitiy. N. C. 782 ; Webb v. Hun'ell, 4 Com. B. 
287 ; Hiixbam v. Smith, 2 Camp. 19, per Lord Ellenborough; Crosby v. 
Hetherington, 4 M. tfe Gr. 933 ; M'Daniel v. Hughes, 3 East. 367 ; Philips 
V, Hunter, 2 H. BI. 402, 410 ; Hull r. Bklce, 13 Maas. 163 ; Holmes v. 
Bemson, 20 Johns. 229. Westoby i\ Day, 2 E. <1; B. 605. 

® 17 18 Viet., c. 126, §§ 60—67, and especially § 66. See also 19 

20 Viet., c. 102, §§ 63—69, for corresiwnding clauses relativo to Ireland. 

■* See Petrie v. Huttall, 11 Ex. R. 669 ; ante, § 669. 

•' Smith r. Rummens, 1 Camp. 9 ; Hathaway v. Barrow, id. 161 ; both 
which cases are explained by Parke, B., in 2 C. M. tb R. 139 ; Justice v. 
Gosling, 12 Com. B. 39 ; Jones v. White, 1 Stra. 68, per Eyre and Pratt, 
Js. ; B. H. P. 233 ; Hillyard v, Grantham, cited by Lord Hardwicke in 
Brownsword v. Edwards, 2 Vea. Sen. 246 ; Gttbsou v, M'Carty, Cas. temp. 
Hardw. 311; Hclsham v. Blackwood, 11 Com. B. Ill; Wilkinson v. Gordon, 
2 Add. 162, per Sii'Jn. NichoU ; Jameson®. Leitch, Milw. Eccl. Ii\ R, temp. 
Radcliffo, 690. The Fraudulent Trustee Act of 1857, 20 <fc 21 Viet., 
c. 54, expressly enacts, in § 12, that “no conviction of any offender against 
that Act shall be received in evidence in any action at law or suit in equity 
against him.” ® R. f). Fontaine Moreau, 11 Q. B. 1028. 

^ See R. V. Duchess of Kingston, 20 How. St. Tr. 471, 486 ; Acta facta 
in caus9, civili non probant in cansfl, criminali. Masc. do Prob. Concl. 34 
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proof of his guilt on the trial of a subsequent indictment against 
the accessory.' However, where a prisoner was indicted for the 
substantive offence of receiving stolen goods, and a witness for 
the Crown, after confessing that he was himself the thief, admitted 
on cross-examination, that he had been tried and acquitted of the 
theft, the Irish judges held, that the acquittal of the principal, 
though not conclusive evidence of his innocence, was a fact which 
it was right to leave to the jury, together with the fact of his sub¬ 
sequent confession in court." Again, a verdict for or against a 
tenant for life, will not be evidence for or against the reversioner, 
because the reveraioner does not claim through the tenant for life, 
but enjoys an independent title.® So, a judgment obtained by or 
against a lessee, cannot, it is submitted,—notwithstanding some 
authorities to the contrary,'—be made avtiilable in a subsequent 
action by or against the lessor.® 

§ 1500.® It is true that a record is sometimes admitted in 
evidence, in favour of a stranger against one of the parties, as 
containing a solemn admission by such party in a judicial proceed¬ 
ing, with respect to a certain fact. But this is no real exception 
to the rule requiring mutuality, because tlic record is admitted in 
this case, not as a judgment conclusively establishing the fact, 
but as the deliberate declaration or admission of the party himself 
that the fact was so. Jt is therefore to be treated according to 
the principles governing admissions, to which class of evidence it 
properly belongs.' Thus, where a carrier brought trover against a 
person to whom he had delivered the goods intrusted to him, and 
which were lost, the record in this suit was held admissible for 


» R. V. Turner, 1 Moo. C. C. 347 ; 1 Lew. C. C. 119, S. C. ; R. v. Rat- 
cliffe, 1 Lew. 0. 0. 122, per Parke, J. ; Keable v. Payne, 8 A. & E. 660, 
per Patteson, J. ; R. v. Smith, 1 Lea. C. C. 288. These cases do not 
directly establish the proposition in the text ; but its soundness is clear on 
principle, unless a conviction be a judgment in rem, which it is submitted it 
is not. - R. «. M'Cue, 1 Jebb, 0. C. 120. 

" B. N. P. 232. See ante, § 687. 

* Com. Dig. Ev. A. 6 ; 2 Ph. Ev. 11. The passage in Oomyn seems to 
apply to the old action of ejectione firmm. 

* Wenmau v. Mackenzie, 5 E. B. 447 ; Rees v. Walters, 3 M. & W. 
627 ; Ruflhworth v. Countess of Pembroke, Hardr. 472. See ante, § 714. 

* Gr. Ev., § 627 a, in part. ' Antej §§ 700, 708, 744. 
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the owner, in a subsequent action brought by him against the 
carrier, as amounting to a confession in a court of record, that he 
had had the plaintiff’s goods.’ So, a record of judgment in a 
criminal case, upon a plea of guilty, is admissible in a civil action 
against the party, as a solemn judicial confession of the fact.^ 

§ 1507. In order that a judgment should bind parties and 
privies, it must have directly decided the point which is in issue in 
the second suit and therefore, whenever it is pleaded by way of 
estoppel, or is offered in evidence, the opposite party is always at 
liberty to deny on the record, or at the trial, that it has settled 
tlie rights of the parties as to the same cause of action, which is 
now in controversy; and the question of identity thus raised, 
must be determined by the jury upon the evidence adduced. The 
due determination of this question will require a careful examina¬ 
tion of the issues raised in the two actions; for while, on the one 
hand, it is not necessary that the actions should be in the same 
form, provided the facts in issue are really the same; so, on the 
other, it is not sufficient that the writs should be identical, if the 
issues raised by the pleadings are different. 

§ 1508.“ For instance, if one wTongfully take another’s horse and 
sell him, applying the money to his own use, a recovery in trespass, 
in an action by the owner for the taking) w'ould be a bar to a subse¬ 
quent action of assumpsit for the money received, or for the price, 
the cause of action being proved to be the same.® So, if two wrong¬ 
doers were jointly to convert goods to their own use by selling 

* Tiley v. Cowling, 1 Lord Bayin. 744, per Holt, C. J. ; B. N. P. 243, 
S. C. ; Robison v. Swett, 3 Groenl. 316. 

® Anon., per Wood, B., cited 2 Ph. Ev. 25 ; R. v. Fontaine Moreau, 11 
Q. B. 1033, per Lord Denman ; Bradley v. Bradley, 2 Fairf. 367. 

® Ricardo v. Garcias, 12 Cl. & Fin. 368 ; Bainbriggo ®. Baddeley, 2 
Phill. 706, 709, 710 j Toulmin v. Copland, A. 711. 

■* Gr, Ev., § 532, as to first five lines. 

* 17 Pick. 13, per Putnam, J. ; Young v. Black, 7 Craneb, 666 ; Liver¬ 
more «. Herschell, 3 Pick. 33. Whether parol evidence would be admis¬ 
sible in such case to prove that the damages awarded in trespass were given 
merely for the tortious taking, without including the value of the goods, 
to which no evidence had been oifered ; quoire, and* see Loomis v. Green, 
7 GreonL 386. 
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them, a judgment in trover recovered against one would constitute 
a bar to a subsequent action against the other for money had and 
•received, even though it were capable of proof, that the proceeds 
of the sale had exceeded the amount of the damages awarded in 
the first action.* So, a verdict for the defendant in trover, on a 
plea denying the plaintiff’s title to the goods, is a bai* to an- 
action for the money arising from the sale of them, because in 
both these actions the same question of property must necessarily 
arise.® In an action for mesne profits, to a plea of not possessed,. 
the plaintiff may reply, by way of estoppel, a judgment in eject¬ 
ment in his favour, whether that judgment be by verdict or by 
default, and whether it has been followed or not by the issue and 
execution of a writ of possession.* So, a verdict for the defendant 
in replevin, where, to an avowry for rent the plaintiff had pleaded 
non tenuit, has been held to conclude the plaintiff, when sub¬ 
sequently sued by tlie party under whom he had made cognizance, 
for the rent which had accrued at the time of the distress." So, 
where, prior to the 10th of August, 1854, when the laws relating 
to usury were repealed,’ the defendant pleaded usury to an action 
on a bond, a verdict of acquittal in an action for penalties for usury 
on the same bond, between the same parties, was held to be admis¬ 
sible in evidence for the plaintiff.* 

§ 1509. But, on the otiier hand, the prior recovery of damages 
in an action for false imprisonment cannot be pleaded in bar to a 
subsequent action for malicious prosecution, even though it should 
appear that the jury on the first trial had been misdirected by the 
judge to take into their consideration the malicious conduct of 
the defendant.' Neither will a verdict for the defendant in trover, 
on a plea of not guilty, prevent him from being liable to tlie 
plaintiff for the proceeds of the sale in an action for money h%d 
and received; because in such a case it is clear that the verdict in 

' Buckland v. Johnson, 23 L. J., C. P., 204 ; 16 Com. B. 145, S. C. 

• Hitchin V. Campbell, 2 W. Bl. 827, 831, 832 ; 3 Wits. 304, S. C. 

“ Wilkinson v. Kirby, 23 L. J., C. P., 224 ; 16 Com. B. 430, S. 0. Seo 
ante, § 1600. * Hancock v. Welsh, 1 Stark. R. 347'. 

*’ 17 & 18 Viet., c. 90. 

® ClcvG V. Powel, 1 M. & Rob. 228, per Lord Denman. 

' Guest 0 . Warren, 23 L. J., Ex., 121 ; 9 Ex. R. 379, S. C. 
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trover might have been given on j;he express ground, that the 
defendant had sold the goods in question on the authority of the 
plaintiff.' Again, if an action on the case were brought for 
ohstruefing a watercourse, and the plaintiff were to obtain a 
verdict on the mere plea of not guilty, this would not preclude 
the defendant from disputing the plaintiff’s right to the water¬ 
course, should he bring a second action against the defendant for 
a subsequent obstruction." So, if to an action for trespassing 
OH a close, whether described by abuttals or name, the defendant 
plead liberum tenementum, and obtain a verdict, this record will 
not, of itself, estop the plaintiff from bringing a second action 
for a trespass committed on tlie same close; for, as the defend¬ 
ant, to support this plea, need not prove his title to the whole 
close, but may rest satisfied with showing that the part of the close 
on which the trespass was committed belongs to him, it follows 
that the only effect of the record in a subsequent action between 
the same parties, or those claiming under them, will be to prove, 
that some part of the close is the defendant’s property; and 
this will not bar the plaintiff’s right, unless it can be further 
shown, that the trespasses in tlie two actions were committed in 
the same part." 

§ 1510. It matters not in regard to the conclusive effect of a 
judgment, whetlier the plaintiff in the second action was the 
plaintiff or defendant in the first, provided the point in dispute be 
the same in both suits. Therefore, if an action be brought for 
goods 'sold and delivered with a warranty, or for work and 
labour done, or for goods supplied, under a contract, and the 
defendant elect to show, as he may do, how much less the 
subject-lnatter of the action was worth, by reason of a breach 
qf the warranty or contract; he will be considered as having 
satisfaction for the breach, to the extent that he obtained, or 
was capable of obtaining, an abatement of price on that account; 

1 Hitcliin V. Campbell, 2 W. BL 779, 832 ; aa explained in Buckland i?. 
Johnson, 15 Com. B. 161, 162, 

^ Evelyn v. Haynes, per luord Mansfield, cited and explained by Lord 
Ellenborough in Outram v. Morowood, 3 East, 365. . 

® Smith V. Eoyston, 8 M, & W. 386—388, per Alderson, B. 
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and to that extent, but not^ further, he will be precluded from 
recovering in another action.' So, a verdict negativing any right 
which a defendant sets up in his plea, will estop him from asserting 
that right as plaintiff in a subsequent action against Ms former 
opponent." For instance, if to an action on contract, the defendant 
plead a set-ofi*, and the issue thereon be found against him, he 
cannot afterwards sue the plaintiff for the demand specified in that 
plea;® and the more especially so, as a plea of set-off may now 
be taken distributively.'' 

§ 1511. In applying this rule to cross actions, care must be 
taken to distinguish between cases, were the points in issue p,re 
identical, and those, where both suits merely relate to the same 
transaction or property. In the latter case the recovery of a 
verdict by the plaintiff in one action will not estop the defendant 
from bringing a subsequent action against him. Thus, where the 
purchaser of a kitchen range, on being sued for the stipulated 
price, paid 40Z. into court, which the maker took out in satisfac¬ 
tion of the cause of action; it was held that the purchaser was 
not estopped thereby from suing tlie maker for negligence in the 
cohstruction of the range.® So, it frequently happens in running 
down cases, that both parties commence proceedings against each 
other; and as a verdict on the first trial is no evidence on the 
second, juries occasipnally find verdicts in favour of both plaintiffs, 
in order, as it would seem, to illustrate the humiliating doctrine 
that no human institutions are perfect.® 

* Mondel r. Steel, 8 M. & W. 868, 871, 872. See Thornton v. Place, 
1 M. & Hob. 218. 

' 2 Smith’s Lead. Cas, 442. 

’ Eastmure v. Laws, 6 Bing. N. C. 444 ; 7 Scott, 40 i ; 7 DowL 431, 
S. C. See Stanton v. Styles, 1 L. M. & P. 676, See ante, § 220. 

* Bigge V. Bnrbidge, 16 M. <b W. 698 ; 4 Dowl. & L. 1 S. C. 

® In a recent case of collision m the Court of Admiralty, where cross 
actions had been brought. Dr. Lushington, after observing that the records 
of that court showed, that scarcely ever was a case of collision tried in which 
a true statement of facts was made on both sides, confessed that he was 
unable to come to any satisfactory decision on the conflict of evidence ; and 
as the Trinity masters, whom he had called in, found themselves equally 
incapable of determining the matter, the result was that both actions were 
dismissed. In re Maid of Auckland, 6 Ec. & Mar, Cas. 240. The rule of 
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§ 1512. A convenient and safe test for ascertaining whether or 
not the judgment in one action should be a bar to another, is to 
consider whether the same evidence would •or would not sustain 
hoth} But if the declarations be framed in such a manner, that 
the causes of action may be identical in the two suits, the party 
bringing the second action must show that they are not the same, 
for he has no ’right to leave the question of identity to be 
determined, on a nice investigation of the facts and pleadings.* 
In one case, indeed, where the plaintiff had in a former action 
declared upon a promissory note, and for goods sold, but, upon 
executing the writ of inquiry after judgment by default, he had not 
been prepared with evidence on the count for goods sold, and had 
therefore taken his damages for the amount only of the note; he 
was permitted, in a second action for the goods sold, to prove this 
fact by parol, and the first judgment was held to be no bar to the 
second suit.* In another case, too, a plaintiff declared in debt for 
use and occupation of a farm, with the usual money counts, and in 
his particulars of demand he claimed a certain sum for the value of 
stone taken from a quarry on the farm. At the trial he confined 
his evidence to the count for use and occupation, and obtained a. 
general verdict. Before this action was tried, the plaintiff brought 
another against the same defendant for quarrying and taking away 
stone; and the Court held, on the trial of the action on the case, 
that the tort was not waived by the plaintiff’s abandonment of his 
claim for the value of the stone as stated in the particulars, and 
that, consequently, the second action was maintainable notwith¬ 
standing the former recovery." 

the Admiralty Court in cases of collision, when both parties are blameable in 
not having taken necessary precautions, is to apportion the damages equally 
between them ; Vaux v. Sheffer, 8 Moo, P. C. R. 76. 

* HitcMn V. Campbell,'2 W. Bl. 831, per Do Grey, 0. J. ; Martin v, 
Kennedy, 2 B. & P. 71, per Lord Eldon ; Wadsworth v. Bentley, 23 L. J., 
Q. B., Bail Ct. 3, per Crompton, J. 

® Lord Bagot e. Williams, 3 B. <fc C. 239, per Abbott, C. J. ; Seddon v. 
Tutop, 6 T. R 609, per Lord Kenyon. 

* Seddon v, Tutop, 6 T. R. 607 ; recognised by Bayley, J., in*Lord 

Bagot V. Williams, 3 B. «k C. 240; and by Best, 0. J., in Thorpe v. 
Cooper, 6 Bing, 129. • 

* Hadley ». Green, 2 Tyrw. 390. See acc. Bridge v. Gray, 14 Pick. 66 ; 
Webster v. Lee, 6 Mass. 334; Phillips v. Berrick, 16 Johns. 136. 
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§ 1513. On the other hand, it has been laid down as a general 
rule, which is recognised alDcc in courts of law and of equity, that 
“ where a given matter becomes the subject of litigation in, and 
of adjudication by, a Court of competent jurisdiction, the Court 
requires the parties to that litigation to bring forward tlieir whole 
case, and will not (except under special circumstances) permit the 
same parties to open the same subject of litigation in respect of 
matter, which might have been brought forward as part of the 
subject in contest, but which was not brought forward, only 
because they have, from negligence, inadvertence, or even accident, 
omitted part of tlieir case. The plea of res judicata applies, 
except in special cases, not only to points upon which the Court 
was actually required by the parties to form an opinion and pro¬ 
nounce a judgment, but to every point which properly belonged 
to the subject of litigation, and which the parties, exercising 
reasonable diligence, might have brought forward at the time.”' 

§ 1514. Many cases in Chancery might be cited in illustration 
of the above rule,* but it will suffice to refer to a few common- 
law decisions connected with this subject. Thus, it has been 
determined, that if a plaintiff obtains an interlocutory judg¬ 
ment for his whole claim, but afteii^ards, to avoid delay attends 
before the Master to have his damages assessed on one item 
only, and enters a’ nolle iirosequi as to the others, this will 
bar any future action for the last-mentioned items; a nolle 
prosequi as to part, entered up after judgment for the whole, 
being equivalent to a retraxit.* A fortiori, if a plaintiff having 
declared on several causes of action, fails to establish some of 
them at the trial for want of evidence, he cannot bring a second 
action to recover damages for these last, unless he elects to be non¬ 
suited generally, or can induce the Court to set aside the verdict 
he has obtained.'* So, if he sues for part only of an indivisible 
claim, as if one serves another for a year under the same hiring, 

’ Henderson v. Henderson, 3 Hare, 116, per Wigram, V.-Oh. 

® Rurqnharson v. Seton, 6 Russ. 46 j Partridge v. Usbomo, id. 196 ; 
Chanaloy ». Lord Dunsany, 2 Sdi. & Lef. 718, per Lord Eldon j M. of 
Brodalbane v. M. of Chandos, 2 MyL <b Or. 732, 733, per Lord Cottenham. 

® Bowden v. Home, 7 Bing. 716. 

'' Stafford v, Clark, 2 Bing. 382, per Best, 0. J. 
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and then brings an action for a month’s wages, it is a bar to the 
whole.' Upon the same principle, if a plaintiff, knowing that 
he has an unliquidated claim against a defendant for a large 
amount, chooses to sue him for a less sum than is due; or if, 
, having a demand for G02., in three sums of 20Z., he consents at 
Nisi Prius to take a verdict for 402., he cannot afterwards bring a 
second action for the residue.* So, if all matters in difference 
. between two parties are referred, and one of them declines to bring 
before the arbitrator some claim which is included within the 
scope of the reference, he cannot make this claim the subject of a 
fresh action.® 

§ 1515. The original County Court Act* contains an important 
clause relative to this subject; for it enacts, in § 03, “ that it shall 
not he lawful for any plaintiff to divide any cause of action for the 
purpose of bringing two or more suits in any of the [County] 
Courts,® hut any plaintiff, having cause of action for more than” 
502.,“ “ for which a plaint might he entered under this Act if not 
for more than” 002.,^ “may abandon the excess, and thereupon 
the plaintiff’ shall, on proving liis case, recover to an amount not 
exceeding ” 502.;" “ and the judgment of the Court upon such plaint 
shall he in full discharge of all demands in respect of such cause 
of action, and entry of the judgment shall he made accordingly.” 
The term, “ cause of action,” here employed is one of indeffnite 
import; but the Courts have fixed its meaning to a certain extent, 
by holding, first, that it is not limited to a cause of action on one 
separate entire contract, but that it extends to tradesmen’s hills, 
where the dealing is intended to be continuous, and where the 
items are so far connected with each other, that if they he not paid, 

' Miller v. Covert, 1 Wend. 487. 

" Lord Bagot v. WUliams, 3 B. 0. 236, 241. 

® Smitliv. Johnson, 15 East, 213 ; Dunn v. Mturay, 9 B. & 0. 780, 788. 
Sec Eavee «. Farmer, 4 T. B. 146. 

^ 9 «Sc 10 Viet., c. 96. The Act of 14 «fc 16 Viet., c. 67, which regulates 
the practice in Irish Civil Bill Courts, contains similar provisions^ § 36. 

® “ These words do not, in terms, prohibit the splitting a demand, for tlie 
purpose of bringing one suit in the County Court, and another in the 
Superior Courtper Maule, J., in Vines v. Arnold, 8 Com. B. 638. 

® 13 14 Viet., c. 61, § 1. “ Id. « Id. 
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1364 JUDGMENT WHEN CONCLUSIVE ON SECOND INDICTMENT. [PART III. 


they form one entire demand; ‘ and next, that it does not preclude 
the plaintiff from bringing distinct plaints, whenever the claims 
are of such a nature Rs would justify the introduction of two or 
more counts in the declaration, if the action were brought in one 
of the Superior Courts.* In conformity with this last rule, a 
landlord has been allowed to sue his tenant in one plaint for rent, 
and in another for double value, in consequence of the premises 
being held over after the expiration of a notice to quit.* 

§ 1516. The rule requiring an identity in the points at issue, but 
allowing a diversity in the forms of proceeding, has hitherto been 
illustrated by referring to cases, where a judgment recovered in 
one action has, or has not, been regarded as a bar to a second 
action. The same doctrine, however, will be found to prevail in 
criminal prosecutions ; and therefore, although, in order to warrant 
a prisoner in pleading autrefois acquit, or autrefois convict, the 
form of the two indictments, or even the nature of the charges 
need not be identical, yet, unless the first indictment were one, 
upon which the prisoner might have been convicted by proof of 
the facts necessary to support the second indictment, an acquittal 
-or conviction on the first trial will be no bar to the second. Thus, 
if a prisoner, indicted for burglariously breaking and entering a 
house and stealing therein certain goods of A., be acquitted, he 
cannot plead this acquittal in bar of a subsequent indictment for 
burglariously breaking and entering the same house, and stealing 
other'goods of B." Neither will his acquittal on a charge of 
burglary and stealing avail him on an indictment for burglary with 
intent to steal.* So, an acquittal for the larceny of goods would 
. seem to be no bar to an indictment for obtaining the same goods 
under false pretences; but this point is not free from doubt, as 
under either of the Acts of 7 & 8 Geo. 4, c. 29, § 53, or 14 & 15 
Viet. c. 100, § 12,® the prisoner 'might be convicted of the mis- 

' In re Aykroyd, 1 Ex. R. 479. 

® Wickham v. Lee, 12 Q. B. 52G, per Erie, J. “ Id.,'621. 

^.Per BuUer, J., delivering the opinion of all the judges in R. v. 
Vandercomb, 2 Lea. C. C. 718, 719, and overruling Turner’s case, Kol. 30, 
and Jones & Beaver’s case, Kel. 52. 

® R. V. Vandercomb, 2 Lea. C. C. 716—721. 

* Cited post, p. 1366, n. 3. 
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<lem*eanor on tbe second indictment, though the evidence were to 
establish the fact, that a felony had been committed.* 

• 

§ 1517. So, upon an indictment for the statutable felony of 
administering poison with intent to murder, a previous acquittal 
on an indictment for murder, founded on the same facts, cannot 
be pleaded in bar.’* So, if a prisoner be charged with rape and 
acquitted, he may still, if the facts warrant such a course, be 
indicted for an assault with intent to commit that crime.* So, 
where two or more persons have committed successive rapes upon 
the same woman, thougli one of them be acquitted when charged as 
a principal in the first degree, he may still be indicted for being 
present aiding and abetting the others to commit the crime.* So, 
although a prisoner be acquitted of receiving stolen goods from 
A. B. knowing them to have been so feloniously stolen, he may 
still, as it seems, be indicted for tlie substantive felony of receiving 
stolen property with a guilty knowledge; and the record of his 
former acquittal will not avail him, unless it be proved that tlie 
goods, if received by him at all, were received from A. B., by 
whom they were taken from tlie original owner.* So, if an in¬ 
solvent debtor be indicted for omitting certain goods out of his 
schedule, his acquittal or conviction will be no bar to a second 
prosecution against him for omitting other goods, though as such 
a course of proceeding savours of oppression, it would under 
ordinary circumstances be discountenanced by the judge.* In all 
these cases, and in many others of a similar nature, the prisoner 
could not by possibility have been legally convicted on the first 
indictment of the offence charged in the second; and therefore 
the ancient maxim of the common law, that no man shall be 
twice brought into jeopardy for the same crime, is in no respect 
contravened by the second trial. 

* See H. V. Henderson, 2 Moo. C. C. 192, 198, 199, 

* B. V. OonueU, 6 Cox, Cr. Cas. 178, per Williams and Talfourd, Js. 

® R. V. Gisson, 2 C. «b Kir. 781, per Pollock, C. B. 

* See R. V. Parry, 7 0. P. 836. 

* Rw «. Woolford, 1 M. & Rob. 384, per Patteson, J. ; R. i>. Dann, 1 
Moo. C. 0. 424. But see 11 <fe 12 Viet., c. 46, § 2, which throws much 
doubt on this law. 

* R. u. Champneys, 2 M. Rob. 26, per Patteson, J. ; 2 Lew. C. C. 52, S. C. 
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§ 1518. On the other hand, an acquittal on an indictfuent 
charging the prisoner as a principal felon, will now' be a bar to an 
indictment against him as an accessory before the factf because, 
under a recent Act," “ if any person shall become an accessory 
before the fact to any felony, whether the same be a felony at 
common law, or by virtue of any statute or statutes made or to be 
made, such person may be indicted, tried, convicted, and punished 
in all respects as if he were a principal felon.” Again, no person 
tried for any misdemaanor is liable, unless the jury have been 
discharged from giving a verdict, to be afterwards prosecuted for 
felony on the same facts,* because, as stated in a former section,^ 
he may be convicted of the misdemeanor, though a felony be 
proved. For a similar reason, no person tried for embezzlement 
as a clerk or servant, or as a person employed in either of those 
capacities, can be afterwards indicted for larceny upon the same 

* The law was formerly otherwise. See R. r. Bircheuough, 1 Moo. C. C. 
477 ; S. 0. nom. R. v. Plant, 7 C. P. 575. 

= 11 & 12 Viet., c. 46, § 1. 

® 14 ife 15 Viet., c. 100, § 12, enacts, that “ If upon the trial of any 
person for any misdemeanor, it shsill appear that the facts given in evidence 
amount in law to a felony, such person shall not by reason thereof be 
entitled to bo acquitted of such misdemeanor ; and no person tried for such 
misdemeanor shall be liable to be afterwards prosecuted for felony on the 
same facts, xinloss the Court before which such trial may bo had shall think 
fit, in its discretion, to discharge the jury from giving any verdict upon such 
trial, and to direct such person to be indicted for felony, in which case such 
person may be dealt with in all respects as if ho had not been put upon his 
trial for such misdemeanor.*’ In R. v. Shott, 3 C. & Kir. 206, where a 
prisoner was indicted for the misdemeanor of carnally knowing a girl between 
the i^es of ten and twelve, and it turned out at the trial that the girl was 
under ten, and that'conseciuently a felony had been committed, Maule, J., 
is reported to have held that the above section did not apply, and that the 
prisoner was entitled to an acquittal. According to his lordship’s view, *Hhc 
section only applies to cases of merger ; e. g.f the case of false pretences, 
where the facts prove that the false pretences have been effected by a 
forgery.” 8ed quaere, as this seems to be a very unwarrantable limitation of 
the language of the Legislature. The proper course in such a case would 
appear to be, to discharge the jury firom giving any verdict upon the trid for 
the misdemeanor, and to direct a fresh bill to bp preferred for felony. 

■* Ante, § 1616, ad fin. See also 20 & 21 Viet., c. 64, § 14, which enacts, 
with respect to fraudulent trustees, that “ if upon the trial of any person 
under this Act it shall appear that the offence proved amounts to larceny, he 
shall not by reason thereof be entitled to be. acquitted of a misdemeanor 
under this Act.” 
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facts, and no person tried for larceny is liable to a second pro¬ 
secution for embezzlement.* So, if a prisoner be indicted for a 
compound crime, and be wholly acquitted, he cannot be afterwards 
charged with any oifence included in such crime; because, in these 
cases, the prisoner, though acquitted of the more serious charge, 
might still, on the first indictment, have been found guilty of the 
lighter offence. For instance, if one fias been acquitted on an 
indictment for murder, he is protected against a second pro¬ 
secution for manslaughter;* and indeed, if a party bo charged 
with any felony or misdemeanor, and be wholly acquitted, he 
cannot be subsequently indicted for an attempt to commit the 
same crime, since, on the first indictment, the jury may now 
acquit of the felony or misdemeanor charged, and find a verdict 
of guilty of the attempt, if the evidence shall warrant such finding.* 
So, if a person be indicted for robbery, for stealing in a dwelling- 
house, for burglary in breaking into a house and stealing goods, 
for larceny as a servant,^ or for stealing from the person, and be 
generally acquitted, the acquittal will be a bar to any future 
indictment for the simple larceny; * and if a man be tried for 
robbery, he will also be protected from any second prosecution 
for assaulting with intent to rob.® 

§ 1619. It seems too, that the converse of this rule holds good; 
and therefore, if a prisoner be acquitted or convicted of man¬ 
slaughter, or of simple larceny, he cannot afterwards be indicted 
for the murder of the same person,' or for compound larceny witli 
respect to the same property." So far has this doctrine been 
carried, that a summary conviction by justices for an aggravated 
assault upon a woman or child, under 16 & 17 Viet., c. 30, § 1, is 
rendered by the statute “ a bar to all future proceedings, civil or 

' 14 & 16 Viet., c. 100, § 13. * 2 Hale, P. C. 246. 

^ 14 & 16 Viet. c. 100, § 9, cited ante, § 218. See also 14 & 16 Viet., 
0. 19, § 6. 

'• R. V. Jennings, 1 Dear. & Bell, C. C. 447. 

* See 1 Buss. C. Si M. 837, 838, note by Mr. Greaves. See R. v. 
Compton, 3 0. & P. 418. 

® 14 & 16 Viet., c. 100, § 11. See R. «. Mitchell, 2 Don. 468. 

• 2 Hale, P. C. 246 ; Holcroft’s case, 4 Rep. 46 b ; Foster’s C. L. 326. 

® R. V. Berigan, Ir. Cir. R. 177,184—186, per Crampton, J. ; id. 196, n. 
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criminal, for or in respect of the same assault.” If, therefore, 
through a mistake on the part of the prosecutor, or through the 
ignorance or inattention of the officer of the court, a bill be pre¬ 
ferred for manslaughter or larceny, and it should come out in 
evidence, that the offence amounted to murder in the one case, or 
to robbery, burglary, stealing in a dwelling-house, or stealing from 
the person, in the other, the judge should by no means direct the 
jury to acquit; but, ^if the circumstances be of an aggravated 
nature, he should discharge the jury of that indictment, and order 
a fresh one to be preferred.' * 

§ 1530. Having thus pointed out the distinction which exists 
between the admissibility and effect of judgments in rem and of 
judgments inter partes, it will be expedient to refer shortly to 
some rules which govern equally both classes of instruments. And 
first, it is laid down as an unquestionable rule of law, that neither 
a judgment in rem, nor a judgment inter partes, is evidence of any 
matter which may or may not have been controverted, or which came 
collaterally in question, or which was incidentally cognizable, or 
which can only be Inferred by argument from the judgment.* For 
instance, on an appeal against an order of removal, whore the 
respondents relied on a derivative settlement from the pauper’s 
father, they were not allowed to put in a previous order for the 
removal of the pauper’s brother to the appellant parish, together 
with the examinations on which it was founded, though these 
examinations clearly proved that the brother’s settlement was 
derived from the father.* The order in this case for removing the 
brother was silent as to the. ground of removal, and the Court held 
that the examinations, being no part of the record, could not be 
used to prove the particulai' species of settlement on which it 
rested.^ 

§ 1521. So, where an action of trover was brought against the 

‘ See Foster’s C. L. 327, 328. 

* R ». Duchess of Kingston, 20 How. St. Tr. 638; 2 Smith’s Lead. Cas. 
425, S. C. 

R. V. Sow, 4 Q. B. 93; It. «. Knaptoft, 2 B. C. 883 ; explained in 
R V. Hartington Middle Quarter, 4 & B, 795, 796, 

* 4 Q. B. 98. See ante, § 733, ad fin. 
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administrator of a woman by a man who claimed to be her widower, 
and the defendant relied on the letters of administration, insisting 
that they could not have been granted to him but upon the 
supposition that the plaintiff and the intestate had never been 
married, the Court held, that, inasmuch as tliat question had never 
been put in issue and decided in the Ecclesiastical Court, they were 
not at liberty to infer from the grant of administration, that the 
parties were unmarried.' So, tlie, probate of a will, purporting to 
have been made by a married woman in pursuance of a power, 
furnishes no evidence whatever that the power has been duly 
executed; because the Court of Probate has simply to determine 
on the validity of the instrument as an ordinary will of an ordinary 
person, and in case no valid objection can be taken to it, when 
regarded in this light, it is incumbent on the Court to grant 
probate, and to leave the question respecting the due execution of 
the power to be decided by the Court of Chancery.* So, where to 
debt on bond the defendant had pleaded a usurious agreement 
between the plaintiff and himself, and had averred that the bond 
was given in pursuance thereof; and issue having been joined on 
a traverse of this latter averment, the defendant had a verdict; 
the Court held that, in a subsequent action on a collateral security 
for the same debt, the plaintiff was not estopped by the former 
judgment from disproving the usurious agreement, inasmuch as 
the existence of such agreement had not been directly in issue in 
the action on the bond.* 

§ 1523. Ill the next idace, no doubt can be entertained that wher¬ 
ever a judgment is offered in evidence against Q^Btranger, he may 
avoid its effects, by furnishing distinct proof that it was obtained by 
fraud or collusion. To borrow the language of Lord Chief Justice 
De Grey, “ Fraud is a;n extrinsic, collateral act, which vitiates the 
most solemn proceedings of courts of justice. Lord Coke says, it 
avoids all judicial acts, ecclesiastical or temporal.”’ In applying 

* Blackham’a case, 1 Salk. 200, 291, per Lord Holt; cited and explained 
by Lord Lyndhurst in Barrs v. Jackson, 1 Phill. Ch. R. 688, 689. 

® Barnes «. Vincent, 6 Moo. P. C. R. 201. See Ward v. Waid, 11 
Beav. 377. ® Carter v. James, 13 M. & W. 137. 

^ R e. Duchess of Kingston, 20 How.' St. Tr. 644 ; 2^mith’s Lead. Cas. 
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this rule it matters not whether the judgment impugned has been 
pronounced by an^ inferior tribunal, or by tlie highest court of 
judicature in the realm, but in all cases alike it is competent for 
every court, whether superior or inferior, to treat as a nullity any 
judgment which can be clearly shown to have been obtained by 
manifest fraud.’ Fabula, non judicium, hoc est; in scena, non in 
foro, res agitur.® AVhetlier an innocent party would be allowed to 
prove in one court that a judgment against him in another court 
was obtained by fraud, is a question not equally clear, as it would 
be in his power to apply directly to the Court which pronounced 
the judgment to vacate itbut, however this point may be ulti¬ 
mately determined, thus much is evident, that a guilty party 
would not be permitted to defeat a judgment, by showing that, 
in obtaining it, he had practised an imposition on the Court; for 
it would bo an outrage to justice and common sense, if a person 
could thus avoid the consequences of his own fraudulent conduct.’ 

§ 1523. Again, every species of judgment will be rendered 
inadmissible in evidence, bj' sliowing that the Court from which it 
emanated had no jurisdiction!' For instance, if, before the 11th 
of January, 1858,® an executor or administrator had sued on a 

431, 432 ; Brownsword v. Edwards, 2 Ves. Son. 241}, per Lord Hardwicke; 
Philipson v. Earl of Egremont, 6 Q. B. GU5, per Lord Denman ; Moddow- 
croft V. Huquenin, 4 Moore, P. C. B. 38G ; Peny v. Moddoweroft, 10 Beav. 
122; Harrison v, Corp. of Southampton, 4 Do Gex, M. & Gord. 137^ 

' Shedden v. Patrick, 1 Macq. Sc. Gas. H. of L. 635. 

® Per Wodderburn, S. G., inK v. Duchess of Kingston, 20 How. St. Tr. 
479 ; cited by Lord Cranworth in Shedden r. P.atrick, 1 Macq. Sc. Gas. H. 
of L. G08. 

3 Prudham v. Phillips, 2 Ambl. 763 ; 20 How. St. Tr. 479, 480, note, 
S. C. ; B. V. Duchess of Kingston, 20 How. St. Tr. 644 ; Shedden r. 
Patrick, 1 Macq. Sc. Gas. H. of L. 636. See Ex parte White v. Tommey, 
4 H. of L. Gas. 313. 

■* Prudham v. Phillips, 2 Ambl. 763 ; 20 How. St. Tr. 479, 480, note, 
S. G. See Doe v. Bobei-ts, 2 B. «fe A. 367 ; Bessey v. Windham, 6 Q. B. 166. 

^ B. V. Bishop of Ghester, 1 W. Bl. 26, per Lee, 0. J., as to sentences of 
visitors j B. v. Washbrook, 4 B. «fc G. 732, as to awards by public commis¬ 
sioners ; Mann v. Owen, 9 B. <fc G. 696, as to sentences of Gourts-Martial. 
See also Briscoe v. Stephens, 2 Bing. 213 ; 9 Moore, 413, S. C. ; and 
Archbishop of Dublin «. Lord Trimleston, 12 Ir. Eq. B. 261, 267, 268. 

• When the Probate Acts of 1867, for England and' Ireland, came into 
operation. 
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probate or letters of administration granted by a diocesan, the 
defendant might have defeated his title, by pleading and proving 
that the testator, or intestate, had bona uotabilia in other dioceses 
within the same province; because, under the old law, the metro¬ 
politan, and not the diocesan, would, in such a case, have had 
jurisdiction to grant probate or administration.* This law is here 
referred to for the purpose of pointing out that it no longer 
exists, the Probate Acts of 1857 for England and Ireland having 
respectively enacted,® that all grants of probates and adminis¬ 
trations made before the lltli of January, 1858, which may be 
void or voidable by reason only that the Courts from which they 
were obtained had not jurisdiction to make them, shall be as 
valid as if they had been made by Courts ha^ing jurisdiction. 
Again, a probate or letters of admmistration may still be 
defeated by proving that the supposed testator or intestate is 
alive ; for, in this event, the Court of Probate can have no juris¬ 
diction, nor its sentence any effect.’ So, if a prisoner were tried 
before the Quarter Sessions, on a day to which the Court had not 
been duly adjourned,“ or for an offence which the justices are by 
statute restrained from trying,* his acquittal or conviction would 

* Marriot v. Marriot, 1 Stra. 671 ; Stokes v. Bate, SB. C. 491 ; 3 D, 
& R. 247, S. C. ; B. N. P. 247. See also Hiithwaite v. Phaire, 1 M. «fe 
Gr. 169 ; Whyte v. Rose, 3 Q. B. 493 ; Easton v. Carter, 5 Ex. R. 8. 

- 20 21 Viet., c. 77, § 86 ; 20 & 21 Viet., c. 79, § 91, Ir. 

“ Allen i). Dundos, 3 T. R. 129, 130, per Ashhurst and Buller, Js. 

* R. V. Bowman, 6 C. <fe P. 337. 

® Those crimes are treason, murder, capital felony, or any felony, which, 
when committed by a person not previously convicted of felony, is i)\iuishablc 
by penal servitude for life ; or any of the following offences :— 

1. Misprision of treason ;, 

2. Offences against the Queen’s title, prerogative, person, or government, 

or against either House of Parliament ; 

3. Offences subject to the penalties of priemunire ; 

4. Blasphemy, and offences against religion ; 

5. Administering or taking unlawful oaths ; 

6. Perjury and subornation of perjury ; 

7. Making, or suborning any other person to make, a false’oath, afSrma- 

tion, or declaration, pnnishablo as perjury or as a misdemeanor ; 

8. Forgery ; 

9. Unlawfully and maliciously setting fire to crops of corn, grain, or pulse, 

or to any part of a wood, coppice, or plantation of trees, or to any 

heath, gorso, furze, or fern ; 
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be no bar to a future indictment for the same offence, because 
the former proceedings, being coram non judice, would be a mere 
nullity. 

§ 1524. Questions of jurisdiction most frequently arise witli 
regard to summary convictions by magistrates, orders of justices, 
inquisitions found by sheriff’s juries, and other judicial pro¬ 
ceedings of inferior tribunals; and here,—although, as already 
explained,* an adjudication of this kind cannot be impeached by 
disproving the facts stated in it, not excepting those which arc 
necessary to give jurisdiction,—^yet still, the parties against whom 
it is offered in evidence may establish its invalidity, cither by 
proving any extrinsic facts, which show that the person or Court 
pronouncing it had no authority to enter into the inquiry* or by 
pointing out the circumstance, that the adjudication itself does 
not disclose facts sufficient to give jurisdiction.’ Thus, if justices 

10. Bigamy; and oilcnces against tlie laws relating to maniage ; 

11. Abduction of women and girls ; 

12. Endeavouring to conceal the birth of a child ; 

13. Offences against any provision of the laws relating to bankrupts and 

insolvents; 

14. Composing, printing, or publishing, blasphemous, seditious, or defama* 

tory libels ; 

16. Bribery ; 

16. Unlawful combinations and conspiracies, or combinations to commit 

any offence, which such justices or recorder respectively have or has 
jurisdiction to try when committed by one i)erKon ; 

17. Stealing, or fraudulently taking, or injuring, or destroying, records or 

documents belonging to any court of law or equity, or relating to any 
proceeding therein ; 

18. Stealing, or fraudulently destroying or concealing, wills or testamentary 

papers, or any document or written instnimont being, or containing 
evidence of, the title to any real estate, or interest in lands, tene¬ 
ments or hereditaments. 

19. Any misdemeanor against the Fraudulent Trustee Act of 1867. See 

5 <!k 6 Viet., c. 38 ; 5 & 0 Viet., c. 43 ; 20 & 21 Viet., c. 3 ; and 
20 & 21 Viet., c. 64, § 16. ' Ante, §§ 1482—1486. 

* R. u. Bolton, 1 Q. B. 66 ; R. v. Somersetshire Js., 6 B. & 0. 816 ; 
cited by Patteson, J., in In re Clarke, 2 Q. B. 634, 636. 

® In re Clarke, 2 Q. B. 634, per Patteson, J.; ante, § 126. See Ayrton 
«. Abbott, 14 Q. B. 1; Branwoll v. Penuock, 7 B. & C. 636: Bailey’s case 
and Collier’s case, 3 E. & B. 607 ; R. v. St. George, Bloomsbury, 4 E. dl; B, 
520; Staverton v, Ashburton, id. 626. 
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have acted in a matter not regularly before them, as if they 
should have proceeded to remove a pauper without any complaint 
being made by the parish officers, tliis may .be shown by evidence, 
and will be fatal to their order.* So, where a justice had con¬ 
victed a baker by four separate convictions of selling bread upon 
the same Sunday, and an action of trespass was brought against 
him, the Court held that he could not rely upon the convictions 
as a defence, since he had exceeded his authority in imposing 
more than one penalty for the same day, and, therefore, three of 
the convictions were of necessity void.* The rule which renders 
it necessary that the order, on its face, should contain a statement 
of all facts which are requisite to show jurisdiction, is not con¬ 
fined to orders of justices ; but whenever a special statutory 
power is exercised, whether the order be made by a magistrate or 
by the Lord Chancellor, the facts which gave the authority must 
be stated.* 

§ 1525. It may be here convenient to furnish a few instances 
in which the judicial proceedings of inferior tribunals have been 
quashed or otherwise treated as nullities, on the ground that 
they did not set forth sufficient facts to show jurisdiction. In 
R. V, Hulcott,^ an order of justices discharging a servant from 
her service was held bad, because it did not state that she was a 
servant in husbandry; this being a fact upon which their juris¬ 
diction depended, and which it was their duty to ascertain. In 
Kite & Lane’s case,* a conviction was quashed on an objection 
that it did not show that the justices were of that district, to 
the justices of which alone the Act gave jurisdiction. So, where 
the jurisdiction of the magistrates to take the examination of a 
soldier depended, under the Mutiny Act, upon the fact of his 
being quartered at Southampton; the circumstance tliat this fact, 
which tlie magistrates were bound to have ascertained, was 

' B. V. BuckiaghamaliJre Js., 3 Q. B. 807, per Lord Denman, explaining 
Br. V. Bolton, 1 Q. B. 66 ; Welch v. Nash, 8 East, 394. 

® Oripps V, Durden, 2 Cowp. 640 ; recognised by Dallas, 0. J., in Brit¬ 
tain V. Kinnaird, 1 B. B. 430. 

3 Christie v. Unwin, 11 A. & E. 373, 378, 379, per Lord Denman, and 
Coleridge, J. M T. K 583. * 1 B. & C. 101. 
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neither stated in the examination, nor proved aliunde, rendered 
the examination inadmissible in evidence.* In Day v. King,* the 
facts that tlie applicant was a member of a friendl/ society, that 
he was entitled to the money, and that the party against whom 
the application was made was an officer of the society, were held 
to be not only necessary to give the justices jurisdiction, but to 
form part of what they had to decide; and as these facts were not 
mentioned in the order, it was deemed deficient. So, inquisitions 
have on several occasions been quashed, where it was the duty of 
the sheriff, or the trustees, before whom they were to bo taken, 
to give certain preliminary notices to the parties interested, and 
such notices did not appear on the face of the proceedings to 
have been given.® 

§ 1526. It will be observed, that, in all the eases just cited, 
the facts, averments of which were omitted on the face of the 
proceedings, were preliminary matters cognizable by the authority 
whence the proceedings emanated; and had not this been the 
case, it would seem that no objection on the ground of their 
omission could have prevailed. At least, this doctrine has been 
sanctioned, if not established, by Lord Chancellor Cottenham, 
Avho, in Taylor v. Clemson," intimated a tolerably clear opinion, 
that it could not be necessary in any case that the proceedings of 
inferior tribunals should contain averments of any facts, into 
which those tribuns^ls had no authority to inquire, and of which, 
therefore, they .could have no judicial knowledge.® 

§ 1527. The case of Taylor v. Clemson® is further important, 
as distinctly deciding, that no judicial proceeding of an inferior 
tribunal shall be deemed defective, for not stating facts that are 

' R. V. All Saints, Southampton, 7 B. <fe 0. 786. 

- 5 A. & E. 369. 

® R. V. Liverpool, Mayor of, 4 Burr. 2244 ; R. v. Bagshaw, 7 T. R. 363 ; 
R. V. Norwich Road Trustees, 5 A. & E, 663. See also R. v. Worcester¬ 
shire Js., 3 E. & B. 477. 

' 11 CL <fe Fin. 647—651, questioning a contrary doctrine suggested by 
Lord Mansfield in R. v. Oroke, 1 Cowp. 30, and by Lord Denman in R v. 
South Holland Drainage, 8 A. E. 437. 

* See also Ostler v. Cooke, 13 Q. B. 143. ® 11,0L & Fin. 610. 
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necessarily implied from those which are alleged. In that case 
the circumstances were as follows :—A Railway Act directed that 
if any landof^ner should not agree with the company as to the 
purchase money, or should refuse to accept the sum offered by the 
company, or should, after notice, neglect to treat, or should not 
agree with the company' for the sale of his interest, the company 
might issue a warrant to the sheriff to summon a compensation 
jury. A warrant was issued, purporting to be under the Act, a 
jury was summoned, and an inquisition recorded, which last pur¬ 
ported to be taken “ pursuant to the Act, on the oaths of jurors 
duly impanelled, in pursuance of the warrant to the inquisition 
annexed, who assessed the sum to be paid, Ac.” Neither the 
warrant nor the inquisition stated that the owner had neglected 
to treat, or had had notice served on him, or had not agreed to 
sell; and it was consequently contended that these omissions 
were fatal to the proceedings; but the House of Lords, affirming 
a decision of the Exchequer Chamber,' held that the warrant and 
inquisition stated sufficient facts to show thfi jurisdiction of the 
sheriff and jury; for the impanelling a jury and the assessment 
by them, being facts inconsistent with an agreement between the 
company and the landowner, necessarily implied non-agreement. 

§ 1528.® Again, it is only where the jjoint in issue in the first 
suit, or other legal proceeding, has been actually detetinined, that 
the judgment delivered therein is a bar to any subsequent action. 
Therefore, if the action has been discontinued,® or the plaintiff 
has become nonsuit/ or, perhaps, if a bill has been dismissed 
without hearing evidence, and the decree has not been enrolled,® 
or if for any other cause no judgment of the Court has been pro¬ 
nounced upon the matter in issue, the proceedings are not con¬ 
clusive.® Though the withdrawal of a juror, or the discharge of a 

' 2 Q. B. 978. 

' Or. Ev., §§ 629, 630, in some part. 3 Bl. Com. 296. 

■' 3 Bl. Com? 296, 376, 377 ; R. «. St. Anne, Westminster, 2 Sess. Cas. 
529, per Lord Denman; 9 Q. B. 884, S. 0. ; Greely ». Smith, 1 Woodb. 
lb Min. 181. '* Joly v. Swift, 11 Ir. Eq. B, 410. 

'* Knox «. Waldoborough, 5 Greonl. 185 ; Hull v. Blake, 13 Mass. 166 ; 
Sweigart v. Berk, 8 Serg. «fe R. 306 ; Bridge v. Sumner, 1 Pick. 371. 
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jury, by consent, would seem to constitute no legal defence to a 
second action,' it is so far regarded as putting a final end to the 
litigation, that, if th^ plaintiff were to sue again Tor the same 
cause, the Court, on the application of the defendant, would stay 
the proceedings, and make the plaintiff pay the costs incurred.* 
Further, a judgment is inconclusive if it appears that the decision 
did not turn upon the merits ; as, for instance, if the trial went off 
on a technical defect," or for faults in the declaration or pleadings,' 
or because the action was misconceived,* or because the debt was 
not then due,* or because of a temporal disability of the plaintiff to 
sue," or because the plaintiff had mistaken Iiis character, and had 
sued as executor instead of administrator,* or the lilce. In Godson 
V. Smith,* an action of assumpsit was brought against an adminis* 
tratrix, to which she pleaded in abatement, that the intestate had 
promised jointly with sixteen others. At the trial it appeared 
that the promises were made by the intestate jointly with some 
forty persons, and the defendant having thus failed to establish 
her plea, the plainfiff had a verdict for nominal damages, and 
entered up satisfaction on the judgment. He then sued the 
co-contractors for the same demand, and the Court held that 
the previous judgment was no bar to his recoveiy.^ 

§ 1<539. In some cases ^t may be difficult to determine what 
constitutes a decision upon the merits, and this question has 
frequently been before the Court of Queen’s Bench, in cases where 
appeals against orders of removal have been allowed by the 
Sessions.'® Thus much, however, is clear with respect to this 


' Sanderson v. Nestor, Ry. & M. 402; Everett v. Youells, 3 B. & Ad. 349. 

* Gibbs ». Ralph, 14 M. & W. 804. 

^ Lepping v. Kedgowin, 1 Mod. 207 ; Lane v. Harrison, C Mimf. 573 ; 
M'Douald V. Rainor, 8 Johns. 442. 

* Hitchin o. Campbell, 2 W. Bl. 831, per De Groy, C. J. ® Id. 

" New Eng. Bank v. Lewis, 8 Pick. 113. 

* Dixon V. Sinclear, 4 Verm. 354. 

* Hitchin v. Campboll, 2 W. Bl. 831, per De Groy, C. J. ; Robinson’s 

case, 6 Rep. 33. “ 2 Moore, 167. 

See R. «. Lancashire, 3 Q. B. 367 ; R. v. Evenwood Barony, id. 370 ; 
R. V. Charlbury, id. 378 ; R. v. Kingsclere, id. 388 ; R. v. Peirenzabuloe, 
id. 400 ; Ex parte Pontefract, id. 391 ; Ex parte Ackworth, id. 397 ; R. 



CHAP. IV.] JUDGMENT DEFEATED BY PROOF OF REVERSAL. 1377 

particular class of cases, that if the order has been quashed for 
informalitity,* or because the pauper was not chargeable*® or 
removeable *%t the time when it was made, the dlowance of the 
appeal will not preclude the respondent parish from obtaining a 
second order of removal; and if it does not appear on the face of 
the former proceedings, that the order of justices was quashed 
“ not on the merits,” parol evidence will be admissible to explain 
the particular ground upon which it was quashed; * although, in 
the absence of such evidence, the Court will presume, that the 
order of Sessions for quashing it was an adjudication upon the 
settlement.® If the Sessions, in quashing an order of removal, 
make an entry that it is quashed “ not on the merits,” this will 
conclusively prevent the order of Sessions from operating as an 
estoppel between the parishes; and, consequently, on the hearing 
of an appeal against a subsequent order respecting the same 
settlement, the appellants will not be allowed to show that the 
former order was, in fact, quashed on tlie merits.* The mere 
dismissal of an application made to justices out of Sessions is 
seldom, if ever, regarded as a final adjudication, so as to operate 
as a bar to further inquiry.' 

§ 1530. It seems almost needless ‘to observe, that a part}^ 
against whom a judgment is offered jn evidence, may always 
defeat its effect, by showing that it has been reversed.'' This 

V. Clint, 11 A. (b E. 624 ; B. v. St. Mary, Lambeth, 7 Q. B. 687 ; 2 Soss. 
Cas. 36, S, C. ; R. u. Ellol, 7 Q. B. 593 ; 2 Sesa. Cas. 39, S. C. 

' R. V. Penge, Nolan’s Rep. 176 ; R. v. Cottingham, 2 A. «fe E. 260 ; R. 
V. Groat Bolton, 7 Q. B. 387. 

" Osgathorpe v. Diseworth, 2 Stra. 1256; Burr. Seas. Caa. 261, S. C.; 
R. f. Wheelock, 5 B. & C. 611. 

® R. V. Wick St. Lawrence, 5 B. «fc Ad. 626. 

^ B. w. Wheelock, 6 B. 4r C. 611 ; R. v. Wick St. Lawrence, 6 B. & Ad! 
626 ; R. V. Widocombe in the Moor, 2 Seas. Caa. 639 ; 9 Q. B. 894, S. C. ; 
R. V. Leeds, 9 Q. B. 910; R. v. Maccleafield, 13 Q. B. 881. 

® R. V. Wick St. Lawrence, 6 B. «fc*Ad. 636, per Parke, J. ; R. v. 
Yeoveley, 8 A. E. 806, 818, per Lord Denman. 

® R. i’. St. Anne, Westminster, 2 Sesa. Cas. 626 ; 9 Q. B. 878, S. C. 

^ K V. Machon, 14 Q. B. 74. See post, § 1564. 

® 2 Smith’s Lead. Cas. 438 ; Hynde’s case, 4 Rep. 7l b, cited in Doe v. 
Wright, 10 A. & E. 776 ; Nowlan v. Gibson, 12 Ir. Law R. 6 ; R. v. 
Drury, 3 C. & Kir. 193 ; Wood v. Jackson, 8 Wend. 9. 

4 T 
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rule applies to all courts alike, and therefore the title of an 
executor or administrator may be successfully disputed by proof 
that the probate or letters have been revoked.' S* if a prisoner 
has been found guilty upon an indictment, which, on a case 
reserved for the judges, has been pronounced bad in law, he may 
again be put upon his trial for the same offence, because he has 
never yet been in real jeopardy.* It is not equally obvious, 
though the law on the subject is now settled, that the pendency of 
proceedings in error or an appeal will not prevent the judgment 
from operating as a bar.* It follows a fortiori from this rule, that 
no objection can be taken to the binding effect of a judgment as 
evidence, on the ground that the declaration is so defective, that 
it would have been adjudged bad on demurrer.^ 

§ 1531. In some few cases the effect of a judgment will mate¬ 
rially vary, according as it has been pronounced in favour of the 
one or the other party. Thus, while an order of Sessions con¬ 
firming an order of removal is conclusive against all the world, 
that the pauper, at the date of the first order, was settled in the 
parish to which he was sent, an order of Sessions quasliing an 
order of removal is conclusive between the contending parties 
alone, and that too, only asr to the point which it decides, namely, 
that, at the time when the order of removal was made, the appel¬ 
lant parish was not bound to receive the pauper.* Again, if the 
inhabitants of a parish be indicted for the non-repair of a road, 
and be convicted, this will furnish conclusive evidence of their 
liability to do the repairs, in the event of a subsequent indict¬ 
ment being brought against them; but an acquittal on such an 
indictment wiU not establish the non-liabUity of the defendants, 
because it might have proceeded on the ground that the road 
was not out of repair, and thus, the question of liability 
might not have been decided." Whether an acquittal on an infor- 

' B. N. P. 247. • 

* B. V. Header, 4 C. ik P. 245 ; cited in B. v. Bowman, 6 C. & P. 342. 

’ Doe V. Wright, 10 A. & E. 763, 783 ; 1 P. & D. 673, S. C. 

" Hughes V. Blake, 1 Mason, 616, 619, per Story, J. 

* E. ». Wick St. Lawrence, 6 B. «fc Ad. 633, per Lord Denman ; 636, per 
Parke, J. ; Heston u. St. Bride, 22 L. J., M. 0., 66 ; 1K &B. 683, S. C. 

‘ R. V. St. Pancras, 1 Pea. R. 220, 221; R. «. Haughton, 1 R ^ B. 601, 
614; R. e. Nether Hallam, 6 Cox, 0. 0. 436. 
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raation in rem in the Exchequer will be conclusive proof of the 
illegality of tl^ seizure as against strangers, in the same way as 
a judgment onjondemnation is conclusive ill favour of its legality, 
may admit of some doubt. Lord Kenyon on one occasion seems 
to have considered that it was conclusive,* but the point has never 
been expressly determined; and as an acquittal does not, like a 
conviction, ascertain any precise fact, but may be occasioned by the 
laches of the prosecutor, it certainly seems reasonable to contend 
that strangers should not be conclusively bound thereby.® 

§ 1533. In Day v. Spread,* an action was brought in Ireland 
for necessaries supplied to the defendant’s wife, while living 
separate from her husband. In support of the plaintiff’s 
claim witnesses were called to prove that the separation was 
justifiable on the wife’s part, as it was owing to the cruel and 
violent treatment of her husband. In order to rebut this case, 
and also to prove that the wife had been guilty of adultery, the 
defendant tendered in evidence a sentence of the Ecclesiastical 
Court, dismissing a suit instituted by the \yife against her husband 
for a divorce on account of cruelty, in which suit the husband 
had made a counter allegation of adultery. The majority of the 
judges held, that this evidence was admissible, though Mr. 
Justice Perrin, in an able judgment, advanced a contrary 
opinion; but the whole Court considered, that, if received at all’ 
it was entitled to very little weight; whereas, had the Eccle¬ 
siastical Court divorced the parties, its sentence would, doubtless, 
have been conclusive in favour of the plaintiff. 

§ 1533. With regard to foreign, judgments, —which term includes 
judgments, decrees, and other adjudications, whether strictly of 
record or not, emanating from Irish, Scotch, colonial, or foreign 
tribunals,^—their admissibility and effect in English courts will be 

' Cooke ». ShoU, 5 T. R. 250. - B. N. P. 246; 2 Ph. Ev. 38, 39. 

Jebb Bourke, 163. 

* Houlditch V. M. of Donegal, 8 Bligli, N. B>. 337, 338, per Ld. Brougham; 
2 Cl. & Fin. 476, 477, S. C. ; Ferguson v. Mahon, 11 A. «k E. 179 ; 3 P, 
& D. 143, S. 0. ; Harris ®. Saunders, 4 B. & C. 411 ; 6 6. & R. 471, S. 
C., as to Irish judgments ; Cowan v, Braidwood, 1 M. & Gr. 882 ; 2 Scott, 

4 T 2 
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found to depend on rules, which in many respects are similar to 
those that apply to home judgments. For instance, they are 
always admissible, whether for or against strangers or parties, 
in proof of their existence;'—they are divisible into judgments 
in rcm and judgments inter partes, the former being evidence of 
tlie facts adjudicated as against all the world, the latter being 
only admissible for and against parties and privies;®—they furnish 
no evidence whatever of matters collaterally or incidentally noticed 
in them, still less of matters to be inferred by argument from 
them;*—they must, in order to be received, finally determine 
the points in dispute, and be adjudications upon the actual 
merits;^—and they are open to be impeached on ihe ground, 
either of fraud or collusion,’ or of want of jurisdiction, -whether 
over the cause, over tlie subject-matter, or over the parties.® 


§ 1534. The subject of jurisdiction deserves further notice ; and 
here it may first be observed, that the courts of this country will 
so far presume that a foreign tribunal has acted within the limits 
of its authority, and that its proceedings are regular, that, if an 
action be brought upon a foreign judgment, the plaintiff need not 
allege in his declaration, either that the foreign court had juris¬ 
diction over the parties or the cause,' or that the proceedings 
had been properly conducted." It seems, liowever, to be still 
» —‘— - -- - • 

N. R. 138, S. C. ; Russell v. Smyth, 9 M. & W, 810, as to Scotch judg¬ 
ments ; Henderson v. Henderson, 6 Q. B. 288 ; 11 Q. B. 1015, S. C. ; as 
to colonial decrees. ' Tarletonr. Tarleton, 4 M. & Scl. 20 ; ante, § 1480. 

- Ante, § 148G. » Ante, § 1520. » 

* Plummer v. Woodbume, 4 B. & C. 625 ; 7 D. & R. 26, S. 0, ; Smith 
V. Nicolls, 6 Bing. N. C. 222, per Tindal, 0. J. ; Sadler v, Robins, 1 
Ramp. 253 ; Garcias v. Ricardo, 14 Sim. 266 ; Ricardo v. Garcias, 12 Cl. 
& Fin. 368. 

* Price V. Dewhurst, 8 Sim. 302—309, per Shadwell, V. C. ; 4 Myl. «fc 
Cr. 86, per Lord Cottenhara, S. C., on appeal; Don v. Lippmann, 6 Cl. <fc 
Fin. 20, per Lord Brougham ; Magoun v. N. Engh Ins. Co., 1 Story, R. 
157 ; Bradstreet v. Neptune Ins. Co., 3 Sumner, 600. 

® Price V, Dewhurst, 4 Myl. & Cr. 85, per Lord Cottenham; Rose r. 
Himcly, 4 Cranch, 269, 270, per Marshall, C. J. 

^ Robertson v. Struth, 6 Q. B. 941. 

* Cowan V. Braidwood, 1 M. d; Or. 882, 892, 896, per Maule J. ; 2 
Scott, N. R. 138, S. C. 
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necessai’y for a defendant to state these particulars, when he 
pleads such judgment by way of estojipel or of justification.' 
Next, altliough it will scarcely be expected in a work like tlie 
present, that all the cases should be noticed, in which foreign 
judgments have been rejected as having emanated from a court 
having no jurisdiction, it may be useful to refer to a few leading 
decisions on the subject. Thus, sentences of foreign yiize courts 
have repeatedly been held invalid by English judges, as being 
pronounced by a court having no jurisdiction, when it appeared 
that the court had sate in a neutral country under a commission 
from a belligerent power; * and for this purpose a country has 
been considered neutral, where its independence was in form only 
preserved, the belligerent having poured into it such a body of 
troops, as in reality to possess the sovereign authority.® 

§ 1935. Again, it is decided that no foreign court has pow'ei* 
to annul a marrmge solemnised in England between English 
subjects; * at least, if, at the date of the divorce u vinculo, the 
parties were not bonS. fide domiciled in the foreign state.* But 
if parties, domiciled in Scotland, be married in* England, they 
may legally be divorced by a Scotch court, though it be still a 
vexata quaestio, whether such divorce would be recognised as valid 
in England.* Whether the judgment of a foreign country on the 
validity of a marriage, which has been celebrated, either within 
its territories betweeij parties who are not subjects of that country, 

^ Collett V. Lonl Keith, 2 East, 260 ; Gen. Steam Navig. Co. v. Guillou, 
11 M. & W. 877, 894. See Bicardo v. Garcias, 12 Cl. & Fin. 377, 
d78, 381. 

® The Flad Oyen, 8 T. R. 270, u. by Sir William Scott; Havelock v. 
Bockwood, 8 T. B. 276. These cases virtually overrule a doubt thrown 
out by Lord Kenyon in Smith v. Surridge, 4 Esp. 26, 27. 

Donaldson v. Thompson, 1 Camp. 429, per Lord Ellenborough. 

* B. «, Lolley, B. ik B. 237 ; Tovey v. liudsay, 1 Dow, B. 117 ; 
McCarthy v. De Caix, 2 Buss. & Myl. 614 ; 3 Hagg. Ecc. B. 642, n. ; 2 
a & Fin. 568, n., S. C. 

® Conway v. Beazley, 3 Hagg. Ecc. B. 639, 646—647, 663, per Dr. 
L\uhiugton; Dorsey v. Dorsey, 7 Watts, 350, per Gibson, C. J. ; 1 Chnnd. 
Law Bep. 287, 289 ; Story Confl. of Laws, § 230 a. 

® Warrender v. Warrender, 9 Bligh, 89; 2 CL & Fin. 488, 640, 541, 
-568, S. C. See Geils v. Goils, 1 Macq. Sc. Cas. H. of L. 266. 
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or beyond its territories between parties, one or both of whom 
are natives of some other foreign state, would be binding upon 
our courts, is also an, undetermined and difficult question, which 
depends upon principles of international law respecting jurisdic¬ 
tion, that are not yet definitively settled.* On principle, how¬ 
ever, it seems clear, that such a judgment should be cither wholly 
inadmissible, or conclusive, in our courts, according as it should 
appear to have been pronounced by a tribunal not having, or 
having, jurisdiction over the subject-matter. And the same 
doctrine would equally apply to judgments of divorce pro¬ 
nounced by the court of a foreign country, when the marriage 
had not been celebrated, and the parties were not domiciled, in 
that country.* 

§ 1536. With respect to judgments inter partes, a doubt has 
been entertained as to whether a foreign court could exercise any 
jurisdiction over real property situate in another country. It 
clearly cannot do so immediately, because its judgment cannot 
directly bind the land;* and, consequently, where the Court of 
Chancery in Ireland, after verdict upon an issue devisavit vel 
non, had decreed that the instrument set up as a will was not an 
operative devise of certain Irish estates, it was held that this 
decree could not be pleaded in bar to a suit between the same 
parties in the Court of Chancery in England, which had been 
instituted by the devisee for the purpose of, establishing the will, 
so far as it related to some English property.' Still, a foreign 
court may, as it seems, indirectly affect land in this country by 
acting in personam, that is, through the medium of its power over 
the person entitled to the property; and therefore, if an Irish, 
colonial, or other foreign court of equity were, by a valid decree, 
to appoint a receiver in this country, the party, on whose behalf 
the appointment was made, might probably, by filing a bill in 
the English Court of Chancery, get his foreign decree carried 

^ Sinclair v. Sinclair, 1 Ha^. Cons. B. 29^, per Lord Stowell. See 
Connelly v. Connelly, 2 Roberts, Ec. R 201. 

* See Story Coufi. of Laws, § 203, et seq. 

^ Biimbam v. Webster, 1 Woodb. Min. 176. 

* Boyse v. Colclough, 1 Kay & J, 124, per Wood, V, C. 
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into execution. At least the converse of the above rule was, a 
few years back, solemnly decided in the House of Lords.* 

§ 1537. Questions of jurisdiction have also frequently arisen, 
where the party, seeking to avoid the effect of a foreign judg¬ 
ment, has pleaded, with more or less particularity, that he was 
not, at the time of the proceedings against him, either resident 
within the territories of the foreign State, or the subject of such 
state; and hero the rules, as far as they can be collected from 
the cases, appear to be these; first, that the plea must contain 
every allegation which is necessary to render the judgment 
invalid, and must, in short, be good in omnibus;^ and next, that 
among the necessary allegations must be included avennents, 
that the defendant was not a subject ’ of the foreign state, or resi¬ 
dent, or even present, in it, at the time when the proceedings were 
instituted, so that he could not be bound, by reason of allegiance, 
or domicil, or temporary presence, by the decision of its courts; * 
and further, that he was not the owner of real property in such 
state, for otherwise, since his property would be under the pro¬ 
tection of its laws, he might be considered as virtually present, 
though really absent." Moreover, it will generally be advisable, 
if not necessary, to add, that the defendant has had no notice or 
knowledge of the proceedings.* 

§ 1538. Besides the rules already stated,*’ which are common 
to foreign and domestic judgments, others may be cited, .which, if 
not exclusively applicable to foreign adjudications, are at least 


’ Houlditcli V. Donegal, 8 Bligh, K. R. 301, 343—346, per liOrd 
Brougham; 2 Cl. «fc Fin. 470, 479—481 ; Lloyd & G., Rep. temp. Sugden, 
82, S. C. 

^ Cowan V. Braidwood, ! M. & Gr. 882; 2 Scott, N. R 138, S. C. ; 
Becquet v. MacCarthy, 2 B. Ad. 961; explamod in Don v, Lippmann, 6 
Cl. & Fin. 21, per Lord Brougham. 

* Gen. Steam Navig. Co. v. Gudlou, 11 M. & W. 894 ; Cowan v. Braid- 
wood, 1 M. & Gr. 892, 893, per Tindal, C. J. ; Russell v. Smyth, 9 M. & 
W. 810 ; Reynolds «. Fenton, 3 Com. B. 187. 

* Cowan V. Braidwood, 1 M. & Gr. 882; 2 Scott, R. 138, S. C. ; 
Douglas V, Forest, 4 Bmg. 686, 701—703 j 1 M. & P. 663, S. C. 

^ Cowan D. Braidwood, 1 M. <fc Gr. 893. ® Ante, § 1633. 
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far more frequently applied to them than to the decisions of our 
own courts. For instance, if it he apparent upon the face of the 
proceedings, or can be made so by extrinsic proof, that a foreign 
judgment is contrary to the law of nations,' or is repugnant to 
natural justice,* or is founded on a mistaken notion of the English 
law,* or is obviously opposed to the law of the country where it 
was pronounced,^ or is so grossly defective, as to render it doubtful 
what point, if any, was actually determined,* or is manifestly 
erroneous, us professing to be made upon particular grounds, 
which plainly do not warrant the decision," its effect as evidence 
will be wholly neutralised. 

§ 1539. In stating that foreign judgments, when repugnant to 
natural justice, will be disregarded in English courts, vague 
language is undoubtedly used; and it may be thought by some, 
that the frequent allusion to this rule by our judges savours 
slightly of a Chinese contempt for “ outside barbaiians.” Still, 
it canhot be denied that the rule, in some cases, has been pro¬ 
ductive of much good; as for instance, in Price v. Dewhurst,* 
where a judgment pronounced in the Danish island of St. Croix 
was disregarded in our courts, it appearing that one of the 
litigating parties had himself acted as the judge, and had decided 
the question in dispute in his own favour. So, it has several 
times been held, both in England and America, that a defendaiit 

may defeat the effect of a foreign judgment by pleading and 

* 

' Baring v. Clagett, 3 B. <Ss P. 216, per Lord Alvanley ; Wolff v. 
Oxholm, 6 M. & Scl. 02, 

- Ferguson v. Malion, 11 A. & E. 181, per Lord Denman, citing Becquet 
v. MacCarthy, 2 B. & Ad. 951 ; Henderson v. Henderson, 6 Q. B. 298, per 
Lord Denman ; Buchanan v. Bucker, 1 Camp. G3, per Lord Ellenborough ; 
9 East, 192, S. C. ; Cowan v. Braidwood, 1 M. & Gr. 896, per Maule, J,; 
Sims V. Thomas, 3 Ir. Law R 417, per Brady, C. J. 

® NoveUi«. Eossi, 2 B. ifeAd. 767 ; S. C. more full, 9 L. J.,K. B., 307. 

* Sims V. Thomas, 3 Ir. Law B. 415. 

^ Obicini v. Bligh, 8 Bing. 335 ; 1 M. & Scott, 477, S. C. 

* Calvert v. Bovill, 7 T. R 523 ; Pollard v. Bell, 8 T. R 434 ; Beuners 
V. Druce, 26 L. J., Ch., 196, 199, per Bomilly, M, R ; 23 Beav. 145,160, 
164, S. C. 

^ 8 Sim. 279, 306, 306 ; 4 MyL & Cr. 76, 86, S. C. See Grand Junct. 
Can. Co. V. Dimes, 12 Beav. 63 ; 2 Hall T, 92 ; 2 M. & Gord. 286, S. C. 
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proving, that in the court from which it proceeded no suit can be 
instituted without issuing process, and yet that he was never 
arrested, or served with, or had notice or knowledge of, any 
process at the suit of the plaintiff for the cause of action upon 
which the judgment was recovered, and that he had never 
appeared thereto; for the common justice of all nations requires, 
that no condemnation should be pronounced behind'the back 
of a man, who has had no opportunity to appear and defend his 
interest, cither personally, or by his proper representatives.* 

§ 1540. The defendant, however, in framing such a plea, must 
carefully negative every state of facts on which the judgment can be 
supported; and therefore, if he merely deny that he has had notice 
of any •process, and do not allege, that without process the suit in 
the foreign court would be a nullity, his plea will be bad on general 
demurrer; unless, perhaps, in the event pf its containing a distinct 
averment, that the defendant has had no notice or knowledge what¬ 
ever of the sidt.^ Ill Ferguson v. Mahon,-’ the plea, indeed, was held 
good, though it merely denied a notice of process; but that case, 
which was an action on an Irish judgment, can only be sustained, 
if at all,’ on the ground, that an English court will judicially 


* Ferguson v. Mahon, 11 A. & E. 179 ; 3 P. & D. 143, S, C. ; Buchanan 
0 . Rucker, 1 Camp. 63 ; 9 East,.192, S, C. ; Cavan v. Stewart, 1 Stark. R. 
525 ; Houlditch v. Donegal, 8 Bligh, N. R. 338, 339, per Lord Brougham ; 
Valine r. Dumerque, 4 Ex. R. 290 ; Story Conll. of Laws, § 592 ; Sawyer 
«, Maine Fire & Mar. Ins. Co., 12 Mass. 291 ; Bradstroet v. Neptune Ins. 
Co., 3 Sumner, 600 ; Magoun x\ Now Engl. Ins. Co., 1 Story, R 157 ; 
Raugely v. Webster, 11 N. Hamps, R. 299, recognised in Burnham v. 
Webster, 1 Woodb. & Min. 178. In Dr. Bentley’s case, Fost. 202; 
1 Stra. 657 ; Andr. 176; 2 Lord Raym. 1334, S. C., Mr. Justice Foster 
refers to a very old precedent in support of this doctrine. “ I have heard 
it observed by a very learned man,” says he, “ that even God himself did 
not pass sentence upon* Adam, before he was called upon to make his 
defence. ‘ Adam,’ says Gotl, * where ai-t thou ? Hast thou eaten of the 
tree whereof I commanded thee that thou shouldest not eat ?’ And the 
same question was put to Eve also.” The above passage was cited with 
approbation by Maule, J., in Abley v. Dale, 10 Com. B. 71, 72. 

* Reynolds v. Fenton, 3 Com. B. 187 ; Sheohy v. The Professional Life 
Assmrance Co., 13 Com. B. 787. 

=* 11 A. ife E. 179 ; 3 P. »k D. 143, S. C. 

* Sheehy v. The Professional Life Assurance Co., 13 Com.*B. 787. 
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recognise the fact, that an action must be commenced by process 
in Ireland.' Other cases connected with this subject have already 
been referred to, while treating of the want of jurisdiction.* 

§ 1541. The most difficult point connected with foreign judg¬ 
ments is, to determine when they arc conclusive, and when they 
are merely evidence of the facts adjudicated by tliem; 

and here it will be convenient to consider the subject as it 
relates, first, to judgments in rem; next, to judgments inter 
partes, when they are set up by way of defence to a suit in a 
domestic tribunal; and lastly, to such judgments, when they are 
sought to be enforced in our own courts against the original 
defendant, or his estate. 

§ 1542. And first, as to foreitjn judgments in rein. The most 
important of these arc the sentences of condemnation by foreign 
Courts of Admiralty on questions of prize: and here, although 
Lord Thurlow and Lord Ellenborough were wont to say that 
the practice of receiving them at all in evidence rested upon an 
overstrained comity, and was often productive of cruel injustice,® 
it is now too late to dispute the rule, that, provided such sentences 
are not impeachable upon some one of the grounds before stated," 
they will be conclusive against all persons, and in all countries, 
as to the fact upon which the condemnation proceeded, where such 
fact is stated on the face of the sentence, free from ambiguity." 
At the same tiftic it seems equally clear, that the ground of con¬ 
demnation* may still be contested in an English court of law, when 
the language of the sentence, by setting out several reasons for 
the judgment, leaves it uncertain whether the ship was condemned 
upon a ground, which would warrant its condemnation by the 
law of nations, or upon another ground, which amounts only 


' Reynolds v. Fenton, 3 Com. 13. 391, per Maule, J. 

Ante, §§ 1534, 1537. 

® Fisher v. Ogle, 1 Camp, 419, 420 ; Donaldson v. Thompson, id. 432. 

" Ante, §§ 1533, 1634, 1538. 

® Dalgleish it. Hodgson, 7 Bing. 504, per Tindal, C. J. ; Bolton it. Glad¬ 
stone, 6 East, 3 CO, per Lord Ellenborough ; Lothian it. Henderson, 3 B, «b P. 
499, 617, per he Blanc, J. ; Kindersley it. Chase, 2 Park, Ins. 743—762. 
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to a breach of the municipal regulations of the condemning 
country.’ 

f 

§ 1543. Whether a sentence, which, without stating any 
ground of decision, should condemn a vessel as lawful prize, 
would be conclusively presumed to have been pronounced on 
some just ground, is a question of doubt. Lord Mansfield, and 
several other eminent judges of the last century, entertained an 
opinion in favour of its conclusive character; * but this doctrine 
has since been much shaken; and in a case of some importance 
Chief Justice Tindal has not hesitated to declare, that, in order 
to bind strangers, the ground of the decision must appear clearly 
upon the face of the sentence, and that it will not suffice for it to 
be collected by inference only.* Perhaps, the safest rule on the 
subject would amount to no more than this; that if, in an action 
upon a policy of insurance containing a warranty of neutrality, 
the underwriter were to rely upon a general sentence of condem¬ 
nation, the assured might still show, that in fact the judgment 
had proceeded upon some ground other than that of an infraction 
of neutrality; * although in tho absence of such proof, the court 
would certainly feel bound to pronounce, that tlie ship was con¬ 
demned as enemies’ property.* 

§ 1544. Another important class of foreign judgments in rem 
consists of sentences concerning marriage, and sentences of 

* Dalglcish v. Hodgson, 7 Bing. 496, 504 ; 6 M, & P. 407, S. C. ; 
Bernard! v, Motteux, 2 Doug. 576 ; Calvert v. Bovill, 7 T. B. 523 ; Baring 
V. Clagett, 3 B. & P. 215. 

2 Saloucci V. Woodmass, 2 Park Ins. 727, per Lord Mansfield ; recognised 
by Lord Alvanley in Baring v. Clagett, 3 B. & P. 216 ; and by Lawrence, J., 
in Lothian v. Henderson, 3 B. <fc P. 527 ; Pollard «. Bell, 8 T. B. 438, per 
Grose, J. ; 444, per Le Blano, J. 

* Dalgleish v. Hodgson, 7 Bing. 604 ; Fisher ®. Ogle, 1 Camp. 418, per 
Lord EUenborough. 

■' Calvert t>. Bovill, 7 T. B. 627, psr Lawrence, J. 

* For American authorities respecting proceedings in rem in foreign courts 
of Admiralty, see Croudson v. Leonard, 4 Cranch, 434 ; Williams v. Arnuroyd, 
7 Cranch, 423 ; Hudson v. Guestier, 4 Cranch, 293 ; The Mary, 9 Cranch, 
126, 142—146 ; Bradstreet v. Neptune Ins. Co., 3 Sunmer, 600; Grant 
V. M*Lachlin, 4 Johns. 34; Burnham r. Webster, 1 Woodb. ibMiu. 176. 
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divorce,' "J’hese, when pronounced in the country where the 
marriage was solemnised, and the parties are domiciled, will be 
regarded in the courts oP England as conclusive of the facts 
adjudicated, unless they be open to some of the objections before 
stated; * .for otherwise, as Lord Hardwicke once observed, “ the 
rights of mankind would be very precarious.” 

§ 1545. Foreign jurists strongly contend, that a similar doctrine 
should prevail in favour of all judgments in rem; and, conse¬ 
quently, that tlie decree of a foreign court, declaring the sttitus 
of a person, and placing him, as an idiot, or a minor, or a pro¬ 
digal, under gmrdianship, should be deemed of universal autho¬ 
rity and obligation. So it doubtless would be deemed, in regard 
to all acts done within the territories of the sovereign whose 
tribunal pronounced the sentence. But, in this country; as also 
in America, the rights and powers of guardians are considered as 
strictly local; and no guardian is here admitted to have any right 
to receive the profits, or to assume the possession, of the real 
estate of his ward, or to control his person, or to maintain any 
action for his personalty, without Jiaving received a due appoint¬ 
ment from the proper English authority.^ 

§ 1540. The decisions of foreign courts of hanhmptcy and 
insolvency may be placed in the same category with decrees 
appointing guardians; and, therefore, although the discharge of a 
debtor under the bankrupt or insolvent laws of a foreign State 
will so far be recognised in this country, that it will be held of 


’ The whole subject of foreign divorce is ably discussed by Mr. Justice 
Story in his Coufl. of Laws, §§ 200—230 b. 

- Ante, §§ 1533, 1534, 1538. 

’ Roach 13. Garvan, 1 Ves. Sen. 159 ; Ex parte Cottiugton, 2 Swanst. 
326, n. ; S. C., cited in Boucher v. Lawson, Cas. temp. Hardw, 9 ; Sinclair 
V. Sinclair, 1 Hagg. Consis. R. 297. 

* Dawson v. Jay, 2 Sm. k Gif. 199 ; Ex parte Watkins,. 2 Ves. Sen. 
470 a ; Story Confl. of Laws, §§ 499, 604, 504 a, 694 ; Morrell Dickey, 
1 Johns. Ch. R. 163 ; Kraft v. Wickey, 4 Gill k Johns. 332, 340, 341. 
See, however, Scott v. Bentley, 24 L. J., Ch., 244, where Wood, V. C., held, 
that a curator bonis of a lunatic’s estate appointed by a Scotch court might 
sue in England for debts due to the lunatic. 
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binding authority with respect to all contracts made in such state, 
it cannot be here pleaded in bar to any action, which is brought 
on a contract made or to be perfomieA elsewhere.* 

§ 1547. The same rule is also applied to the case of executors 
and administrators; and it is now clearly established that, in 
order to sue or be sued in any court of England, whether of 
law or equity, in respect of the personal rights or property of 
a testator or intestate, the plaintiff,® or defendant,® as the case 
may be, must appear to have obtained a probate, or letters of ad¬ 
ministration, in tlie proper court of this country. A foreign 
probate or letters, granted by the court of the country where the 
property is found, may perhaps be brought under the notice of 
the English Court of Probate, with the view of inducing that 
tribunal to clothe tlie foreign executor or administrator with 
proper English powers; * but until he be so clothed, he cannot 
sue in this country; and when he is so clothed, he may sue 
without showing, in addition to Iiis English title, that any probate 
or letters have been granted to him by the foreign court.* If, 
indeed, an executor or administrator under a valid foreign probate 
or grant, has received a debt due to the deceased in the foreign 
country, and given a release for it, this will be a bar to any 
demand against the debtor on the part of an executor or admi¬ 
nistrator appointed in England; and to this extent, and for this 
purpose, the* English tribunals will recognise and give effect to 
foreign probates and grants.® 

§ 1548. Next, as to ioreign judgments inier partes, when they 

• Towno V. Smith, 1 Woodb. «fe Min. 116, where this question is very 
fully discussed by Woodbury, J. 

' Whyte V. Rose, 3 Q. B. 607, per lludal, 0. J., pronouncing the judg¬ 
ment of the Exchequer Chamber ; Spratt v. Harris, 4 Hjigg. Eccl. R. 405 ; 
Price V. Dewhurst, 4 Myl. tfe Or. 80—82, per Lord Cottonham ; Lasseur «. 
Tyrconnel, 10 Beav. 28. But see M‘Mahon v. Rawlings, 10 Sim. 429. 

® Silver v, Stein, 21 L. J., Ch., 312, per Kindersley, V. 0. 

■* Price ». Dewhurst, 4 MyL «b Or. 84. 

* Whyte V. Rose, 3 Q. B. 493, 607, 608 ; Carter & Croat’s case, Godb. 33. 

® Danyel v. -, Dalison, 76 ; S. C., as Daniel v. Lufeer, 3 Dyer, 306 a, 

pi. 68 ; recognised and explained in Whyto v. Rose, 3 Q. B. 610. 
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are set up by way of defence to an action or suit in a domestic 
court. Such a judgment, when pronounced adversely to the party 
Avho brings the second,actioii, will be conclusively binding upon 
him, provided it be properly pleaded by way of estoppel.’ But 
the plea requires to be carefully drawn; for, although it need not 
set fortli the proceedings and judgment at length,* nor does it 
require, as formerly was the case,* any formal commencement or 
conclusion; ^ yet if it contain no averment that the plaintiff was, 
at tlie commencement of the foreign suit, subject to the jurisdic¬ 
tion of the foreign country, by reason of allegiance, domicil, 
or temporary presence;* or that the foreign court had juris¬ 
diction over the subject-matter of the suit; or that, by tlie 
law of the foreign country, the judgment recovered was an 
absolute bar to a fresh action; ^ or that the matters in issue in 
the foreign court were identical with those sought to be put in 
issue in the present suit;"—in any of these cases, the plea will be 
exposed to the risk of being held bad on demurrer. If, too, the 
defendant, instead of pleading the judgment, contents himself 
with putting it in evidence, it ^ill then, like a domestic judgment 
under similar circumstances, be merely cogent but not conclusive 
evidence in his behalf." 

§ 1549. But now, let it Jje assumed, that the foreign judgment 
was pronounced in favour of the party who brings the second 
suit. Can the defendant avail himself of such judgment as a 
defence, where the plaintiff has declared on the original cause of 
action ? Clearly he cannot, because the nature of the debt or 

' Philips V. Hunter, 2 H. 131. 410, per Eyro, C. J. ; Plummer v. Wood- 
buxne, 4 B. & C. 625 ; 7 D. & R, 25, S. C. ; Ricardo v. Garcias, 12 Cl. & 
Pin. 368. ' Ricardo v. Garcias, 12 Cl. A Pin. 638. 

* Gen. Steam JSTavig. Co. v. Guillou, 11 M. & W. 877, 894. 

15 & 16 Viet, c. 76, § 66, enacts, that “ in a plea or subsequent pleading 
it shall not be necessary to uso any allegation of actionem non, or actionem 
alteriuB non, or to the like effect, or any prayer of judgment, nor a b a h it 
be necessary in any replication or subsequent pleading, to use any allegation 
of precludi non, or to the like effect, or any prayer of judgment.” 

" Gen. Steam Navig. Co. v. Guillou, 11 M. & W. 877, 894. 

® Plummer v. Woodbume, 4 B. & C. 625; 7 D. & R. 26, S. C. 

^ Ricardo v. Garcias, 12 Cl. & Pin. 368. « Ante, §§ 78, 1486. 
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damage sought to be recovered has -not been changed; the plain¬ 
tiff has no higher remedy in consequence of the foreign judgment, 
and he cannot issue immediate execution upon it in this country, 
but can only enforce it by bringing a fresh action on contract.' 
If, indeed, the foreign judgment has not only been recovered*, 
but has had satisfaction entered up, it would then, as it seems, 
be conclusive in favour of the defendant, if pleaded by way of 
estoppel; but this point has never yet been expressly determined. 
It may here be added, that if a man has been tried and acquitted 
in a foreign country by a court having competent jurisdiction, he 
may plead and prove such acquittal in bar of any indictment 
preferred against him in this country for the same offence.* 

* 

§ 1550. When a foreign judgment inter partes is sought to he 
enforced hy an action or suit in a domestic tribunal, it matters not 
whether it has emanated from a court of record, or not of record, 
from a superior or inferior court, from a court of common law, 
and from one exercising equitable jurisdiction; but in all cases 
alike, provided a clear balance has been ascertained, and a 
final * decision on tlie merits has been bona fide pronounced by a 
tribunal of competent authority, the successful pai'ty may maintain 
an action on contract in any of our superior courts of common 
law for the recovery of the amount so decided to be due to 
him.^ Even costs awarded by a decreet of the Court of Session 
in Scotland in a suit for a divorce, have been recovered by an action 
at law brought against the defendant whilo resident in this 
country;* and in conformity with this decision, it seems that 

* Smith V. Nicolla, 6 Bing. N. C. 208, 220, 221 ; 7 Scott, 147, S. 0. ; 
Wilson V. Lady Dunsany, 18 Bea\. 293. 

* R. 1 ?. Roche, 1 Lea. C. 0. 134 ; B. N. P. 245. 

'' If the decree or judgment be not final, the action upon it is not main¬ 
tainable, Patrick v. Shedden, 2 E. & B. 14 ; Paul c. Roy, 21 L. J., Ch., 
361; 16 Beav. 433, S. C. 

* Benderson v. Henderson, 6 Q. B, 288; Sadler c. Robins, 1 Camp. 266, 
266, per Lord Ellenborough ; Henley v. Soper, 8 B. & C, 16 ; 2 M. R. 
163, S. C., as to decrees of colonial courts of equity; Harris v. Saunders, 
4 B. tfe 0. 411; 6 D. & R. 471, S. C., as to a judgment of one of the 
superior cotirts in Ireland ; Arnott o. Rodfem, 3 Bing. 363, as to a judg¬ 
ment of a Court of Admiralty in Scotland. 

Russell Smyth, 9 M. <k W. 810. 
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were litigation to arise in France relating to real property, and 
were costs to be given against a party who should afterwards 
come to this country, an ^action for such costs might here be 
maintained.' The decrees of foreign courts of equity, might, 
indeed, in some instances, not be enforceable in our courts of law, 
because they might involve collateral and provisional matters, to 
which a court of law could give no effect; but even then, the 
English Court of Chancery would entertain a bill founded on such 
a foreign decree, for the purpose of giving effect to it in regard to 
English property.* 

§ 1551. It is admitted on all sides that, in these actions and 
suits, the foreign judgments are iirhmd’ facie evidence in sujiport 
of the plaintifiPs claim, and are to be deemed right until the 
contrary is established.® But the question still remains, are such 
judgments to be deemed conclmive, or can the defendant, by 
going at large into the original merits, dispute the propriety of 
the decisions? The arguments on either side of this vexed 
question are well put by Mr. Smith in his admirable note on the 
Duchess of Kingston’s case. “ Now, upon one side it is said, 
that the tribunals of this country are not hound to enforce the 
judgments of a foreign court; that when they do so, it is dc 
gratia, and from a wish to extend the limits of justice— ampUare 
justitiam. But that it would be to amplify injustice, not justice, 
were they to enforce a sentence which ought never to have been 
pronouncedT, because against the party with whom right was. On 
the other side, it is answered with great force, that invariable 
experience shows, that facts can never be inquired into so Avell as 
on the spot w'here they arose, laws never administered so satis¬ 
factorily as in the tribunals of the country governed by them; 
that if our courts were to allow matters judicially decided upon to 

* Russell V. Smyth, 9 M. & W. 818, per Lord Ahinger. 

* Henderson v. Henderson, 6 Q, B. 297, per Lord Denman ; Houlditch r. 
M. of Donegal, 8 Bligh, N. S. 301 ; 2 Cl. & Fin. 470 ; Lloyd & G., Rep. 
temp. Sngden, 82, S. C. 

“ Sindair v. Fra^r, per Dom. Proc., cited in 20 How. St Tr. 468, 469, 
and in 1 Doug. 4, u. ; recognised in Amott v. Redfem, 3 Bing. 357, and in 
Rpbertson v. Struth, 6 Q. B. 943, 944; Cowan v. Braidwood, 1 M. dr Or. 
892, 895, per Maulc, J. 
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be again opened at any distance of time or place, the consequence 
would be, in ninety-nine cases out of a hundred, that they would 
be deceived by the concoction of testilaony, or by the abstraction 
of it, or by the want of it, and that injustice and mistakes, instead 
of being amended, would be generated.” ‘ 

§ 1552. Mr. Justice Story, too, in his Conflict of Laws, makes 
the following forcible observations in support of the conclusive¬ 
ness of foreign judgments. “It is, indeed,” says he, “very 
difficult to perceive what could be done, if a different doctrine 
were maintainable to the full extent of opening all the evidence 
and merits of the cause anew, on a suit upon the foreign judg¬ 
ment. Some of the witnesses may be since dead; some of the 
vouchers may be lost or destroyed. The merits of the case, as 
fonnerly before the Court upon the whole evidence, may have 
been decidedly in favour of the judgment; upon a partial posses¬ 
sion of the original evidence, they may now appear otherwise. 
Suppose a case purely sounding in damages, such as an action for 
an assault, for slander, for conversion of property, for a malicious 
prosecution, or for a criminal conversation; is the defendant to be 
at liberty to re-try the whole merits, and to make out, if he can, a 
new case upon new evidence ? Or is the Court to review the 
former decision, like a court of appeal, upon the old evidence ? 
In a case of covenant or of debt, or of a breach of contract, are all 
the circumstances to be re-examined anew ? If they are, by what 
laws and rules of evidence and principles of justice is the’validity 
of the original judgment to be tried ? Is the Court to open the 
judgment, and to proceed ex eequo et bono ? Or is it to administer 
strict law, and stand to the doctrines of the local administratidn 
of justice ? Is it to act upon the rules of evidence acknowledged 
in its own jurisprudence, or upon those of the foreign jurispru¬ 
dence ? These and many more questions might be put to show 
the intrinsic difficulties of the subject. Indeed, the rule, that the 
judgment is to be primft facie evidence for the plaintiff, would 
be a mere delusion, if the defendant might still question it by 
opening all or any of the original merits on his side; for, under 


2 Smith’s Lead. Cas. 449, 450. 
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such circumstances, it would be equivalent to granting a new trial. 
It is easy to understand, that the defendant may be at liberty to 
impeach the original justice of the judgment, by showing that the 
Court had no jurisdiction; or that he never had any notice of the 
suit; or that it was procured by fraud; or that upon its face it is 
founded in mistake; or that it is irregular, and bad by the local 
law Fori rei judicatee. To such an extent the doctrine is intelli¬ 
gible and practicable. Beyond this, the right to impugn the 
judgment is in legal effect the right to re-try the merits of the 
original cause at large, and to put the defendant upon proving 
those merits.”' 

§ 1553. In accordance with these views, it has several times 
been held by the Court of Queen’s Bench, tliat no inquiry can be 
instituted into the merits of the original action, or the propriety 
of the decision; sind that the defendant is not at liberty to raise 
any objection, wliich would have constituted a defence in tlie 
foreign court, and which, consequently, should there have been 
pleaded and finally disposed of.* The same doctrine, too, has 
been advanced with more or less confidence, by Lord Nottingham,’ 
Lord Kenyon,’ Lord Ellenborough,’ Sir L. ShadweU,® Lord Wens- 
leydale,* and the Court of Exchequer in Ireland.* On the other 
hand. Lord Hardwicke,® Lord Mansfield,'® Chief Baron Eyre," 
Mr. Justice Buller,'® Mr. Justice Bayley,'* and especially Lord 
Brougham,” havG strenuously contended that foreign judgments, 

* Story Confl. of Laws, § 607. See also Bk. of Australasia v. Nias, 16 

Q. B. 736—737, per Lord Campbell. 

-'Henderson v. Henderson, 6 Q. B, 288, 298, 299 ; Ferguson «. Mahon, 
11 A, <Ss K 179, 183 ; 3 P. & D. 143, S. C. ; Bk. of Australasia v. Nias, 
16 Q. B. 717. 

^ Gold V. Canham, cited in note to Kennedy v. Cassillis, 2 Swanst. 325. 

* Galbraith v. Neville, 1 Doug. 6, n. 

® Tarletonv. Tarleton, 4 M. & Sel. 22. ® Martin®. Nicolls, 3Sim. 468. 

^ Citing Martin e. Nicolls, in Becquet v. MacCarthy, 2 B. & Ad. 964. 

* Sims V, Thomas, 3 Ir. Law R. 416. 

* Isquierdo v. Forbes, cited by Lord Mansfield, in 1 Doug. 6. 

'• Walker v. Witter, 1 Doug. 1. " Philips v. Hunter, 2 H. Bl. 410. 

Galbraith v. Neville, 1 Doug. 6, n. ; Messin v. Lord Masaareene, 4 T. 

R. 493. '* Tarleton v. Tarleton, 4 M. & Sel. 23. 

” Houlditch V. M. of Donegal, 8 Bligh, N. S. 301^ 337—342 ; 2 01. & 
Fin. 470, 477—479, S. 0.; Don v. lippmann, 6 Cl. & Fin. 1, 20—22. 
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when actions are brought upon them, are merely primS. facie 
evidence on behalf of the plaintiff; and this rule also prevails in 
America, though the extent to which it*should be carried is 
certainly not yet definitively settled in that country.* On the 
whole it seems,—if an opinion may be expressed on a subject 
respecting which so much doubt prevails,—that the arguments, 
if not the authorities, in support of the conclusiveness of foreign 
judgments, preponderate over those in favour of a contrary 
doctrine. 

§ 1651. But, however this precise point may be ultimately 
determined, it appears to be acknowledged law both in England 
and America,* that, when a foreign judgment, instead of being 
itself the consideration of the promise declared on, merely comes 
incidentally or collaterally in question, it cannot be disputed. 
Thus, in Tarleton v. Tarleton,* the plaintiff and defendant had 
been partners, and the latter, on the dissolution of the partner¬ 
ship, had covenanted to indemnify the former against the debts 
of the late firm. In an action on that covenant, the plaintiff, in 
order to prove the damnification, put in a judgment recovered 
in a foreign court by a creditor of the firm against himself and 
lire defendant, in consequence of which his property had been 
seized; and the Court held, that the defendant was not at liberty 
to show that the proceedings were erroneous. 

§ 1555. Another rule connected with this subject has already 
been referred to as equally clear,^ and that is, that a foreign 
judgment does not occasion a merger of the original cause of 
action; and, therefore, when it becomes necessary to enforce the 
plaintff’s demand in this country, he may either resort to such 
original cause, or bring an action on contract upon tlie judgment.* 

* Stoiy Coufl. of Laws, § 608, and cases there cited; Burnham v, 
Webster, 1 Woodb. Min. 172. 

' See cases cited in Cowen’s notes to 1 Fh. Ev. 363, Am. Ed. 

* 4 M. Sel. 20; recognised by Lord Brougham in Houlditch v. 
Donegal, 8 Bligh, N. S. 341 ; 2 Cl. & Fin. 478, S. C, 

* Ante, § 1649. 

* Hall V. Odber, 11 East, 118, 126, 127, per Bayley, J. ; Smith «. 
Nicolls, 6 Bing. N. 0. 221, 222, per Tindal, C. J. ; Bk. of Australasia v. 

4 u 2 
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In the event of his adopting the former of these courses, it seems 
that the defendant may stUl, notwithstanding the production of 
the judgment, disputa tlie^plaintiff’s demand; for, it may well 
be contended, that, by this mode of declaring, the plaintiff has 
himself courted a reinvestigation of the merits.' 

§ 1556. Having now stated the general rules which govern 
the admissibility and effect of domestic and foreign judgments, it 
remains to point out one or two statutes, by which the receipt in 
evidence of the adjudications and proceedings of particular tri¬ 
bunals is regulated. And first, as to the adjudications and other 
proceedings in Courts of Bankruptcy. It has been shown that 
these may be proved either by producing the originals duly sealed, 
or by office and sealed copies;* but the question still remains, 
what is their effect when proved ? and here it must be borne in 
mind, that an adjudication of bankruptcy, unlike a judgment in 
rem,* is no evidence of the facts on which it is founded; and there¬ 
fore, the assignees, notwithstanding such adjudication, would, in 
any action or suit brought by or against themselves, be forced to 
prove at common law the trading, the petitioning creditor's debt, 
and the act of bankruptcy, since the adjudication of bankruptcy 
and their consequent appointment as assignees, would be merely 
evidence to complete their title, when these preliminary matters 
had first been established. The inconvenience, however, of 
requiring this proof to be reiterated on every fresh action or suit, 
has been' found so great, that the Legislature has interposed, and 
has very sensibly enacted, first, that in all cases as against the 
bankrupt, and in all sections and suits brought by the assignees 
for any debt or demand for which the bankrupt might have sus¬ 
tained an action or suit, had he not been adjudged bankrupt,— 
the Gazette containing the advertisement of the adjudication 
shall, unless the bankrupt has within a certain prescribed period 
taken steps to annul such adjudication, be conclusive evidence of 
the fact of bankruptcy, and of the date of the filing of the 


Harding, 19, L. J., C. P., 345 ; 9 Com. B. 661, S. C. ; Kelsall v. Marshall, 
26 L, J., C. P., 19 ; 1 Com. B., N. S., 241, S. C. 

' See 2 Smith’s Lead. Cas. 448. * Ante, § 1392. 

• Ante, § 1486. 
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petition.' Notwithstanding the very general language employed 
in the above enactment, doubts mav be entertained whether it 
would be held applicable to a case where a, bankrupt was indicted 
for an oifence against the Bankruptcy Law;* but be this as it 
may, thus much is cleai*, that, in such a case, proof of the adjudi¬ 
cation alone would not suffice to establish the ingredients of the 
bankruptcy, and tliat a certified copy of the petition of adjudica¬ 
tion, though admissible in evidence under § 839 of the statute, 
would furnish no proof of the date on which the petition 
was filed.* 

§ 1550 a. Secondly, the Bankruptcy Law Consolidation Act 
enacts, that,—except in the cases mentioned in the last section,— 
no proof of the petitioning creditor’s debt, the trading, or the act 
of bankruptcy, shall be required in any action by or against the 
assignees, or against any person acting under tlie warrant of the 
Court, unless a written notice of an intention to dispute any or all 
of such matters has been given to the assignees or other person; 
and then, in order to check the service of these notices, the Court 
is empowered to allow the assignees or other person costs in the 
event of the facts disputed being proved.* 

' 12 & 13 Yict., c. lOG, § 233, cited ante, p. 1330, n. 7. See also as 
to the Irish law, 20 <h 21 Yict., c. 60, § 358. 

* R. «. Lands, 25 L. J., M. C., 14; 1 Pear, & Dear. C. C. 667, S. C. 

=• Id. 

* 12 & 13 Yict., c. 106, § 234, enacts, that “ in any action, other than 
an action brought by the assignees for any debt or demand for which the 
bankrupt might have sustained an action bad he not been adjudged bank- 
rupt, and whether at the suit of or ag.ainst the assignees, or against any 
person acting under the warrant of the Court for anything done under such 
warrant, no proof sliall be required at the trial, of the petitioning creditor’s 
debt, or of the trading or. act of bankruptcy respectively, unless the other 
party in such action shall, if defendant, at or before pleading, and if 
plaintiff, before issue joined, give notice in writing to such assignees or 
other person, that he intends to dispute some and which of such matters; 
and in case such notice shall have been given, if such assignees, or other 
person, shall prove the matter so disputed, or the other party admit the same, 
the judge before whom the cause shall be tried may, if he think fit, grant a 
certificate of such proof or admission ; and such assigneesj or other x>erBon, 
shall be entitled to the costs occasioned by such notice, and such costs shall, 
if such assignees, or other person, shall obtain a verdict, be added to the 
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§ 1557. The notice, under the Act, which does not require per¬ 
sonal service, but may be served upon tlie attorney* of the 
assignees, or even uppn their clerk at their counting-house,* or 
the like, must be given at common law on or before pleading,* if 
the assignees be plaintiffs, or before issue joined* if they be 
defendants; and in equity, within ten days after the cause is at 
issue,* in all cases. With respect to the form of the notice, it 
must be specific; and therefore, if it simply states an intention to 
dispute “the bankruptcy,” it will not suffice;* and if, to dispute 
“ the act of bankruptcy,” it will admit the trading and the peti¬ 
tioning creditor’s debt.^ Where the assignees are plaintiffs at 
common law, they cannot be put to the proof of the preliminary 
matters, either by the mere service of a notice without a jdea 

costs, and, if the other party shall obtain a verdict, shall bo deducted from 
the costs, which such other party would otherwise be entitled to receive from 
such assignees or other person.” 

§ 236 enacts, that “ in all suits in equity, other than a suit brought by 
the assignees for any debt or demand for which the bankmpt might have 
sustained a suit in equity had ho not been adjudged bankrupt, and whether 
at the suit of or against the assignees, no proof shall bo required at the 
hearing, of the petitioning creditor’s debt, or of the trading or act of bank¬ 
ruptcy respectively, as against any of the parties in such suit, except such 
parties as shall, within ten days after rejoinder,* give notice in wilting to 
the assignees of their intention to dispute some and which of such matters ; 
and where such notice shall have been given, if the assignees shall prove 
the matter so disputed, the costs occasioned by such notice, shall, if the 
Court see fit, be paid by the parties so giving such notice'as aforesaid, and 
the service'of such notice may be proved by affidavit upon the hearing of 
the cause.” The Irish Bankrupt and Insolvent Act, 1867, 20 & 21 Viet., 
c. 60, contains in §§ 359 & 360, somewhat similar provisions. 

' Howard v. Ramsbottom, 3 Taunt. 626. 

* 'Widger v. Browning, 2 C. & P. 623, per Abbott, C. J.; M. & M. 27, S. 0. 

® Poole V. Bell, 1 Stark. R. 328 ; Lawrence v. Crowder, 2 C. & P. 229. 

* Richmond v. Heapy, 4 Camp. 207, per Lord Ellenborough. 

® The statute says “ after rejoinder,” see § 236 of the Act, as cited supra; 
but as rejoinders were abolished by the 93rd Order of 1846, that term was 
evidently used by mistake, and the meaning of the enactment is as stated in 
the text. Pennell v. Hume, 26 L. J., Ch,, 32, per Kindersley, V.-C. 

* Triraley v. Unwin, 6 B. d; C. 637 ; 9 D. & R. 648, S. C. 

' Porter v. Walker, 1 M. & Or. 686 ; 1 Scott, N, R. 668, S. C. ; 
Hemamann v. Barber, 14 Com. B. 683. 


* Sic. See note 6, supra, ■ 
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denying their title, or by such plea without a notice; but there 
must be both plea and notice.* Neither will an answer in equity, 
disputing the legality of the bankruptcy,^be regarded as tanta* 
mount to the statutory notice.* The rule requiring notice extends, 
with the single exception stated in the last section, to all actions 
alike, whether in assumpsit, debt, case, trover,’ trespass,'• or even 
ejectment;* and this, too, whether or not it appears on the face 
of the record that the assignees are suing or being sued as such, 
provided it be clear that tlie opposite party must have known that 
the bankruptcy would in point of fact be relied upon.* It also 
applies to actions brought by the bankrupt himself against the 
assignees to cases where the servants of the assignees are 
joined with them as defendants;* and to actions brought against 
any person acting under the warrant of the Court, for anything 
done under such warrant. But the rule is inapplicable to a 
feigned issue;** or to a case where the assignees are strangers to 
the record, and their title comes incidentally in question;*® and 
here, therefore, notwithstanding the want of notice, the title of 
the assignees must be strictly proved. 

§ 1558. It has already been shown, tliat the deposition of any 
witness who, under any bankruptcy, or any petitio’!?. for arrange¬ 
ment with creditors, has deposed to the petitioning creditor’s 
debt, the trading, or the act of bankruptcy, wiU, in the event of 
his death, be receivable in evidence of the matters therein con¬ 
tained;“ that the bankrupt and his debtors may be estopped from 

* Moon V. Baphael, 7 C. & P. 115 Scott v. Thomas, 6 C. & P. 611, as 
explained in Buckton v. Frost, 8 A. & E. 845, n. a ; Beg. Plead., H. T., 
16 Viet., r. 6 ; 1 E. & B. Ixxbc. 

^ Pennell v. Hume, 26 L. J., Oh., 30. 

® Butler V. Hobson, 4 Bing. N. C. 290 ; Buckton v. Frost, 8 A. <k E. 
844; 1 P. D. 102, S. C. 

'* Gilman «. Cousins, 2 Stark. B. 182. 

® Doe V. liversedge, 11 M. & W. 617. 

‘ Fawcett V. Fearne, 6 Q. B. 26, n.; Simmondsv. Knight, 3 Camp. 251. 

7 Ex parte Dick, 1 Bose, 4^. 

* Gilman v. Cousins, 2 Stark. B. 182, per Bayley, J. 

® Lott V. Melville, 3 M. & Gr. 40 ; 3 Scott, N. B. 346, S. C. See 
linnit v. Chaffers, 4 Q. B. 762. *" Doe «. liston,* 4 Taunt. 741. 

" Ante, § 461. 
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disputing the bankruptcy, or the date of the fiat, or petition for 
adjudication, if such date be subsequent to the 11th of November, 
1842, by putting in the (i^zette containing the advertisement of 
the bankruptcy, and showing tliat the bankrupt has not disputed 
the fiat or petition within the prescribed period;' and that the 
bankrupt will, in certain cases, be protected by putting in his 
ceHiJicate of conformity^ 

§ 1559. Next, as to the judicial proceedings of tlie Courts for 
the relief of Insolvent Debtoi's. The admissibility and effect of the 
vesting order, and of the appointment of assignees, are mainly 
regulated by § 46 of the Act of 1 & 2 Viet., c. 110, which enacts, 
that a certified copy of these documents shall be sufficient 
evidence of the title of the provisional assignee, and of the other 
assignees respectively.’ Upon this enactment it may be observed, 
first, that it does not preclude the assignee from proving his 
title by putting in the original documents instead of certified 
copies; secondly, that, although the assignee, on accepting the 
appointment, has vested in him all the estate of the insolvent 
from the date of the vesting order, the order for his appoint¬ 
ment, though it recite that date, is no evidence of the time 
from which his title accrues; and, therefore, if it be necessary 
for him to show that he was entitled to the property at 
some time preceding, the date of his appointment, he must 
establish that fact by proving the date of the vesting order; 
but, thirdly, he* may prove that date, not only by means of tlie 
original order or a certified copy of it, but by putting in a certi¬ 
fied copy of the adjudication of the discharge of the insolvent, 
which states the date of the vesting order, and is admissible 
evidence of such date, the statement being an essential part of 
the adjudication.* The removal of assignees may be proved by a 
certified copy of the order for that purpose.’ In short, all the 
proceedings in the Insolvent Debtors’ Court may be proved, as 
before stated, by certified copies, which will be admitted in all 
courts as sufficient evidence of the same respectively.’ If an 

‘ Ante, § 1477. ® Ante, § 1394. » See ante, § 1396. 

’ Yorke v. Brown, 10 M. & W. 78. 

» 1 & 2 Viet, c. 110, § 66. * Id., § 106, cited ante, § 1396. 
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action be brought against an insolvent debtor upon any new 
contract or security for the payment of any debt, with respect to 
which he has become entitled to tl^ benefit of the Act, he may 
plead his discharge generally, and defeat his adversary by putting 
in a certified copy of tlie adjudication, of the schedule of debts 
sworn to by him, and of his petition.' This last document should 
be put in to avoid disputes, though, perhaps, it is not strictly 
necessary.* It may here be added, that the usual copy of the 
causes of an insolvent's detention, filed with the petition, and 
bearing the seal of the Court, is not evidence of the fact alleged 
in it, that the insolvent was in actual custody at the time of his 
petition, because such document is not a proceeding of the Court 
within the meaning of § 105 of the Act.* 

§ 1560. Passing now to other judicial documents, little need 
be said respecting their admissibility and effect. It has akeady 
been stated, that answers in Chancery, and signed pleadings in 
the Scotch courts, are receivable against the party by whom 
they were sworn, as cogent admissions of the allegations which 
they contain;* but ilemnrrers and pleas in equity are not so 
receivable, since thep are merely hypothetical statements, which, 
assuming the facts to be as alleged, deny that Uie defendant is 
bound to answer." With respect to biUs in Chancery, it is now 
finally determined, that whetlier they be bills for relief or for 
discovery, they are alike inadmissible, excepting to prove their 
own existence, or the institution of a suit, or that certain facts 
were in issue between the parties: their exclusion for other 
purposes resting upon the ground that they contain nothing 
more than mere suggestions of counsel, made for the purpose of 
obtaining an answer upon oath." It seems to follow by a 
parity of reasoning, that pleadings at common law are also 
inadmissible as evidence of the truth of the facts stated 

' 1 & 2 Viet., c. 110, § 91. Seo Held v. Oroft, 6 Bing. H. 0. 68. 

^ See ante, § 1410. Seo also Hounsfield v. Drury, 11 A & E. 98. 

» Hills V. Mitson, 8 Ex. B. 751. 

" Ante, § 667. * Ante, § 769. 

* Boileau v. Butlin, 2 Ex. B. 665 ; Doe v. Syboum, 7 T. R 3, per Lord 
Kenyon; Taylor v. Cole, id. n.; ante, § 786. 
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therein;' unless, indeed, they be such pleadings as under 
the Common Law Procediyre Act, 1853, require to be verified 
by afiidavit.® {j 

§ 1561.“ Depositions, though informally taken, are receivable, 
like any other admissions, against the deponent whenever he is a 
party;" or they may be used to contradict and impeach him, when 
he is afterwards examined as a witness.* But before they will be 
available as secondary evidence, and as a substitute for viva voce 
testimony, they must be proved to have been regularly taken, 
under legal proceedings duly pending, or on some other occasion 
sanctioned by law;* and, unless the case be provided for by statute, 
or by a rule of court, it must further appear, that the witness him¬ 
self cannot be personally produced.' In some cases the depositions 
of deceased witnesses will be admissible even against strangers : 
as, for instance, if they relate to a custom, prescription, or pedi¬ 
gree, where reputation would be evidence; for, as the unsworn 
declarations of persons deceased would be here received, their 
declarations on oath are, d fortiori, admissible. 

§ 1662. With respect to rules, orders, matters, and decisions, 
made or done in pursuance of the Interpleader Acts, these, except 
only the affidavits that are filed, may, with the declaration in the 
cause, if any, be entered of record, with a note in the margin 
expressing the true date of such entry; and they Avill then be 
admissible in evidence; and the rules and orders so entered will 
have the effect of judgments, except only as to becoming charges 
on real property.* 

§ 1663. When an application has been refused at chambers, its 
effect as a bar to any fresh summons will vary according to cir¬ 
cumstances. If the words, “ no order ” be indorsed upon the 

* Boileau v. Rutlin, 2 Ex. R 680, 681, per Parke, B. 

= See 15 & 16 Viet., c. 76, §§ 80, 81. 

» Gr. Ev., §§ 662, 655, in part. " Ante, § 657. 

* Ante, §§ 1282, 1301, ot seq. ".-Ante, § 484, ot seq. 

^ Ante, § 440, ot seq. 

* 1 & 2 Will. 4, c. 68, § 7 ; 9 & 10 Viet., c. 64, j 7, Ir. 
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summons, the judge will, in general, be held to have pronounced 
no decision upon the merits, and the^ party, who has failed, will 
consequently be allowed to make a second application; but if tlie 
indorsement be “application dismissed," this will be regarded 
as a judgment, which the applicant must move the Court to 
rescind.* 

§ 1504. A refusal by justices in petty sessions to make an order 
for maintenance of a bastard,, cannot be given in evidence as a 
bar to a second application on the part of the mother, though the 
original summons has been heard on the merits; but the justices 
at the second hearing may take into consideration the fact of the 
former dismissal, as a material element in guiding their judgment.* 
Again, if an order in bastardy be drawn up in such a form as to 
be void in law, it cannot be a bar to a second summons in the 
same matter between the same parties, even though it has never 
been formally set aside on appeal.' 

§ 1565. The admissibility and effect of awards need not be 
discussed at any length. The decision of an arbitrator, who has 
been duly appointed, is as conclusive as the judgment of a com¬ 
petent tribunal upon the subject-matter referred to him;* and 
whether he be a professional or non-professional man,* the Court 
will not interfere with his award on the ground of any alleged error 
either in law or in fact,® provided, first, that he has not exceeded, 
or fallen short of, the authority conferred upon him,* next, that the 
award is final,® and certain,® and, lastly, that it does not prescribe 
what is either illegal,'® or impossible. But an award, unlike a ver- 

’ R. V. Machen, 14 Q. B. 78, per Erie, J. 

‘ Id. 74 ; 7 & 8 Viet., c. 101, § 2; 8 & 9 Viet., c. 10. 

® R. ». Briaby, 1 Don. 416. * Doe v. Rosser, 3 East, 16. 

® Fuller V. Fenwiek, 3 Com. B. 706, 711, per Wilde, C. J. ; In ro 
Brown ds the Croydon Can. Co. 9 A. & E. 626, per Lord Denman. 

® Toby V. Lovibond, 5 Com. B. 784, per Wilde, C. J. ; Barrett v. Wilson, 
1 C. M. & R. 686 ; Johnson v. Durant, 2 B. & Ad. 926 ; Phillips v. 
Evans, 12 M. «fe W. 309. 

In re Stroud, 8 Com. B. 618, per Maule, J. 

“ Bhear v. Harradine, 7 Ex. R. 269. ® Williams v. W^n, 9 Ex. R. 90. 

Eastern Union Rail. Co. v. Eastern Count. Rail. Co., 2 E. & B. 640, 
per Lord Campbell j Alder v. Savill, 6 Caunt. 464. 
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diet or judgment, cannot be received as evidence in the nature 
of reputation.' It may ^so be noted, as the point has been 
tliought worthy of argument, that on award is not evidence of an 
account stated between the parties to the submission;" unless, 
perhaps, in the single event of there being no regular agreement 
to refer, and, consequently, no award capable of being enforced in 
law. In such a case, as the arbitrator is not a judge, he might 
possibly be deemed the agent of the parties for the purpose of 
settling their accounts." 

§ ld65A. The Act passed in 1857 for the establishment of the 
New Court of Probate,* has extensively altered the law with 
respect to the admissibility and effect of probates, and of letters 
of administration with wills annexed. Formerly these documents 
were uniformly rejected, whether tendered as primary or as 
secondary evidence of the contents of a will, on the trial of any 
cause relating to real estate." The ecclesiastical tribunals by 
which they were granted had no control over devises of real 
property; and so absurdly jealous were the temporal courts of 
spiritual interference, tliat even when a will of lands was irre¬ 
trievably lost, nothing would induce them to look at the probate," 
though had the inquiry related to personalty, such a document 
would have furnished conclusive evidence," and though they readily 
received the testimony of a witness who undertook to state the 
contents of thqwill, having heard it once .read before the testator’s 
family on. the day of his funeral.* This startling anomaly, after 
causing infinite injustice for a long series of years, has at length 
to a great extent been remedied. The New Act* first provides 
by § Gl,*" that where a wiU affecting real estate is proved in solemn 

* Evans v. Bees, 10 A. 4; E. 161 ; 2 P. D. 627, S. C. ; R. v. Cottou, 
3 Camp. 444 ; Wenmaai v. Mackenzie, 5 E. & B. 447 ; ante, § 561. 

‘ Bates V. Townley, 2 Ex. B. 152. 

* Keen v. Batshore, 1 Esp. 194, per Eyre, C. J. ; commented on in 
Bates V. Townley, 2 Ex. R 162. 

* 20 & 21 Vici, c. 77 ; and 20 & 21 Viet., c. 79, Ir. 

* Doe V, Calvert, 2 Camp. 389, per Lord Ellenborough. * Id. 

^ Allen V. Dundas, 3 T. B. 125. 

* 2 Camp. 390, n., citing Anon, case, coram Wood, B. 

® 20 & 21 Viet., c. 77. 

See corresponding enactment in tie Irish Act, 2b 4 e 21 Viet, c. 79, § 65. 
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form, or is otherwise the subject of a contentious proceeding 
in the Court of Probate, the heir, devisees, and other persons 
interested in the real estate shall, aS( a general rule, be cited to 
see proceedings, or to become parties.' § 62 * then enacts, that, 
“Where probate of such will is granted after such proof in 
solemn form, or where the validity of the will is otherwise declared 
by the decree or order in such contentious cause or matter as 
aforesaid, the probate, decree, or order respectively shall enure 
for the benefit of all persons interested in tlie real estate affected 
by such will, and the probate copy of such will, or the letters of 
administration with such will annexed, "or a copy thereof re¬ 
spectively, stamped with the seal of Her Majesty’s Court of 
Probate, shall in all courts, and in all suits and proceedings 
affecting real estate, of whatever tenure, (save proceedings by 
way of appeal under this Act, or for the revocation of such probate 
or administration,) be received as conchmve evidence of the vaU’ 
dity and contents of stick wiUy in like manner as a probate is 
received in evidence in matters relating to the personal estate; 
and where probate is refused or revoked, on the ground of the 
invalidity of the will, or the invalidity of the wiU is otherwise 
declared by decree or order under this Act, such decree or order 
shall enure for the benefit of the heir-at-law or other persons 
against whose interest in real estate such will might operate, and 
such will shall not be received in evidence in any suit or pro¬ 
ceeding in relation to real estate, save in any proceeding by way 
of appeal from such decrees or orders.” § 63® empowers the 
Court of Probate, at its discretion, to proceed in any case without 
citing the heir or other persons interested in real estate; but it 
provides that the probate, decree, or order of tlie court, shall not 
affect any such person, “ unless he has been cited or made party 
to the proceedings, or derives title under or through a person so 
cited or made party.” 

' See Reg. 34 of Rules for Ct. of Prob. in contentious business, and 
Form, No. 4. 

* See corresponding enactment in the Irish Act, 20 <b 21 Viet., c. 
79, § 66. 

=» See also 20 k 21 Viet., c. 79, § 67, Ir. 
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§ 1565 B. Next comes a very important clause, for § 64 ' enacts, 
that “ in any action at law <or suit in equity, where, according to 
the existing law, it would foe necessary to produce and prove an 
original will in order to establish a devise or other testamentary 
disposition of or atfecting real estate, it shall be lawful for the 
party intending to establish in proof such devise or other testa¬ 
mentary disposition to give to the opposite party, ten days at least 
before the trial or other proceeding in which the said proof shall 
be intended to be adduced, notice that he intends at the said trial 
or other proceeding to give in evidence as proof of tlie devise or 
other tistamentaiy disposition the probate of the said will or the 
letters of administration with the will annexed^ or a copy thereof 
stamped with any seal of the Court of Probate; and in every such 
case such probate or letters of administration, or copy thereof 
respectively, stamped as aforesaid, shall be sufficient evidence of 
such will and of its validity and contents, notwithstanding the 
same may not have been proved in solemn form, or have been 
otherwise declared valid in a contentious cause or matter, as 
herein provided, unless tlie party receiving such notice shall, 
within four days after such receipt, give notice that he disputes 
the validity of such devise or other testamentary disposition.” 
§ 65 * enacts, that “ in every case in which, in any such action or 
suit, the original will shall be produced and proved, it shall be 
lawful for the Court oT judge before whom such evidence shall be 
given to direcUby which of the parties the costs thereof shall be 
paid.” 

§ 1566. The Act of 14 & 15 Viet., c. 105, contains the following 
remarkable clause respecting the admissibility and effect of orders 
made by the Poor Law Board on questions touching the settle¬ 
ment, removal, and chargeability of paupers. § 12 enacts, that 
“ the guardians of any two unions or parishes, or the guardians 

' See also 20 & 21 Viet., c. 79, § 68, Ir. There the intervals allowed 
for giving notice are respectively seven days, and three days, instead of ten 
days and four days, as in the English Act. See further, 14 15 Viet., 

c. 57, § 108, Ir., as to a somewhat similar practice in the Civil Bill Courts, 
excepting that no notice is required to be given ; and Jackson v. Jackson, 
Ir. Cir. R. 409. = See also 20 & 21 Viet., c. 79, § 69, Ir. 
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of a union and the guardians of a parish, or the guardians of a 
unton or parish and the overseers of ^ny parish, or the overseers 
of any two parishes, between whom lany ^question affecting the 
settlement, removal, or chargeability of any poor person sliall 
arise, may, if they think fit so to do, by agreement in writing, 
executed in respect of any guardians by sealing with their common 
seal, and in respect of overseers by the signatures of a majority 
of them, submit such question to the Poor Law Board for their 
decision; and the said board may, if they see fit, entertain such 
question, and by an order under their seal determine the same ; 
and every such order shall bo in all courts, and for all purposes, 
final and conclusive, between the parties submitting such question, 
as to the question therein detennined.” 

§ 1567. Under the Stamp Acts, the Commissioners of Inland 
llevenue arc intrusted with important powers for resolving doubts 
respecting the amount of stamp duty payable on particular instru¬ 
ments. On payment to them of a fee of 10s., they are required, 
at the instance of any person interested, and subject to appeal 
to the Court of Exchequer, to decide whether any document 
submitted to them be chargeable with stamp duty or not, and 
if it be chargeable, they must fix the amount. They must then 
impress upon the document a particular stamp, denoting either 
that no duty is chargeable, or that the proper duty has been paid; 
and in either event, the document so stamped “ shall be receivable 
in evidence in all courts of law and equity, notwithstanding any 
objection made to the same” as being either chargeable with 
stamp duty, or insufficiently stamped.* Although the adjudication 
of the commissioners under tliese provisions operates as a judg¬ 
ment in rem, and is conclusive on strangers as well as on parties, 
it must be pronounced before objection has been taken to the 
reception of the document in evidence; and consequently, where 
a bond had been rejected at the trial as insufficiently stamped, 
the Court held that the objection was not removed, though the 
commissioners afterwards, but before the question was argued in 
Banc, had affixed upon the document a denoting stamp.* 

* 13 & 14 Viet., c. 97, § 14 ; 16 & 17 Viet., c. 69, § 13. 

* Prudential Mutual Assur. Assoc, v. Curzon, 8 Ex. B. 97. 
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§ 1668. It is not easy to lay down any precise rule as to how far 
judicial documents will be ^vidence of the facts recited in them. 
Thus, although it has beei^ held, that a judge’s order referring a 
cause may be proved by the rule, making it a rule of court, in 
which it is recited and incorporated;' yet a written and attested 
agreement of reference cannot be proved by the j)roduction of the 
rule of court.’^ The difference between these cases seems to be, 
that the judge’s order is in itself a judicial act, the form, but not 
the character, of which is altered by its being made a rule of 
court, whereas a submission by written agreement is a mere 
contra(^; and, as the making it a rule of court is only an ex parte 
proceeding, it would be unjust, if the rule, thus obtained by one 
party behind the back of the other, were to be regarded as any 
evidence of the facts introduced into it.* Under the Trustee Act, 
1850, all orders which are made by the Lord Chancellor in Lunacy, 
or by the Court of Chancery, for the purpose of conveying or 
assigning lands, or of releasing or disposing of contingent rights, 
and which are founded on allegations respecting the incapacity, 
absence, survivorship, death, or intestacy of any trustee or mort¬ 
gagee, are rendered conclusive evidence of th6 matters contained 
in such allegations, ‘*in any court of law or equity upon any 
question as to the legal validity ” of any such order.^ 

§ 1569. It seems that the existence of a warrant of attorney 
cannot be provpd, so as to render its production unnecessary, by 
putting iq, a rule of court setting it aside.* But, on the other 
hand, the production of a writ of supersedeas has on more than, 
one occasion been deemed sufficient evidence both of the issuing 
of the fiat against a bankrupt, and of the fact of such fiat having 
been superseded.® It has recently, too, been held, that a warrant 
of commitment, in like manner with a conviction,' is evidence to 
a certain extent of the facts which it recites ;* and tlierefore, in an 

^ Still V. Halford, 4 Camp. 17, per Lord Ellenboroagh; recognised iu 
Bomey v. Head, 7 Q. B. 82.. ® Bemey v. Bead, 7 Q. B. 79. 

“ Id. 82, 83, per Lord Denman. ‘‘ 13 14 Viet., c. 60, § 44. 

" Compton e. Chandless, 4 Esp. 18, powLord Kenyon. See also Yorke 
t». Brown, 10 M. & W. 78. 

® Gervis v. Grand Western Canal Co., 6 M. & Sel. 76 ; Wright v. Colls, 
8 Com. B. 160. ^ Ante, § 1482, et seq. 
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action against a justice fo# false imprisonment, if the warrant put 
in By the plaintiff recites the information on oath on which it 
purports to have been founded, such recital will relieve the defend¬ 
ant from the necessity of formally proving the information.' 

§ 1570. The effect of a writ of fieri facias as evidence varies 
according to circumstances. If an execution debtor bring an 
action against the sheriff for seizing his goods, tlie defendant may 
justify his conduct by producing'the writ without any copy of the 
judgment; but if the action be brought by a stranger, both the 
writ and the judgment must be proved.* The reason fdS this 
distinction seems • to be, that, in the former case, the plaintiff, 
having been a party to the original action, must be aware of the 
existence of the judgment, and might have moved to set it aside, 
if it be open to objection.* The rule being once established, it 
applies as well to a case where the vendee of the sheriff is a party, 
as where it is the sheriff himself, and where he is plaintiff as 
well as where he is defendant.* Perhaps, however, the rule does 
not apply, where the purchaser from the sheriff is the execution 
creditor.* 

§ 1571. The general admissibility of inquisitions rests upon the 
ground, that they contain the result of inquiries made under com¬ 
petent authority, concerning matters in which the public are* 
concerned.* As such, they are receivable even against strangers, 
though, as before observed, they are far from being coiiclusive 
evidence.' These documents, since the abolition of writs of right, 
and the passing of the modem statutes of limitation, have become 
of much less importance than they formerly were, as sources of 
evidence. They are still, however, occasionally of value, espe¬ 
cially in matters of pedigree,* in questions respecting the right of 

> Haylock v. Sparke, 22 L. J., M. 0., 67 ; 1 E. & B. 471, S. C. This 
case seems to ovemile Stephens v. CSark, 2 M. & Bob. 435, per Cresswell, J. 
See ante, § 668. 

* Doe V. Murless, 6 M. <b Sel. I 4 *, per Bayley, J. * Id. 

* Id. ; ante, § 669. * Doe v. Smith, 2 Stark. B.. 199. 

* 2 Ph. Ev. 96. 

^ Ante, § 1487. * See De Boos Peerage, 2 Coop. C. P. B. 645. 
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clmrcli patronage, or the existence or amount of a modus, and in 
peerage claims. 

f r 

§ 1673. Among the most important of them may be mentioned 
DoTnesday-book,^ a work of which every one has heard, though 
few persons are aware of its contents. Thisdbook, which is the 
most ancient inquisition extant, was compiled a few years after 
the Conquest by commissioners, styled the Justiciaries of the 
King, upon the oaths of the sheriffs, the lords of the manors, 
the presbyters of every church, the reves of every hundred, and 
the bftiffs and six villans of every village. It contains a general 
survey of all the counties in England, except the four northern, 
and specifies the name and local position of each place; its pos¬ 
sessor in the time of King Edward the Confessor; its possessor 
at the time of the survey; how many hides in the manor; how 
many carrucates in demesne; how many homagers, cotarii, servi, 
freemen, and tenants in socage;—what quantity of wood, meadow, 
and pasture; what mills and fish-ponds; what the gross value in 
King Edward’s time, and at the time of the survey; and how 
much each freeman or sockman had at these respective periods.* 
If we are to believe Ingulphus, the learned Abbot of Croydon, 
the commissioners were not always remarkable for a strict 
impartiality;* but be this as it may, Domesday-book is not often 
'available as practical evidence, owing to the frequent changes of 
name, which the hundreds and other places described in it have 
undergone since the eleventh century;' though it is only just to 
our antiquaries to state, that this defect has, to a certain extent, 
been remedied by their learned labours. 


* Now deposited in theBecord Office. See ante,^§ 1338. As to the mode 
of proving entries contained in it, see ante, § 1377. 

® Those who wish for further information on fins subject are referred to 
Sir H. Ellis’s Introd. to Domesday, in two vols. ; Ingulphus, ed. Gale, pp. 
79, 80; Brady, History of Eng. 206—208; Miss Strickland’s Lives of 
Queen’s of Eng., voL L, pp. 91—93. 

* Ingulphus, ed. Gale, p. 79. His words are, Isti penes nostrum 
monasterium benevoli et amantes, non ad venm pretiitm nec ad venm 
spaUum monasterium librabant, miserioorditer prsecaventes in futurum Begiis 
exactionibus, et aliis oneribus, piissima nobis benevolentia providentea.” 

' Sir H. Ellis’s Introd. voL 1, p. 34. 
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§ 1573. The Visitation Books deposited at the Heralds’ Col¬ 
lege,—which contain the pedigrees and coats of arms of the nobi¬ 
lity and principal gentry in England, land .which were compiled 
during the 16th and 17th centuries by heralds, acting under 
commissions from the Crown,*—have on many occasions been 
admitted in evidence as official records to establish ojr defeat 
pedigrees and peerage claims;* but in some cases, the House of 
Lords has first required the production of the commission under 
which the visitation was made.* It appears that copies of these 
visitations have been uniformly rejected;* though it is difficult to 
see on what ground, if the originals can be regarded as public 
official documents.’ 

§ 1574. The Down Survey, which was made during the reign of 
Charles II., is rendered conclusive by statute* as to the boundaries 
of what are called “ the old and new interests,” that is, of the 
lands apportioned between the aboriginal inhabitants of Ireland 
and the English and Scotch settlers; and it is also admissible in 
evidence as a public document on all questions between any 
persons respecting the matters stated in it.' The Books of Dis¬ 
tributions, however, which are only abstracts of this famous survey 
cannot be received.* Again, the Ordnance Survey in Ireland, 
though notoriously drawn up with great care and accuracy, is not 
regarded by the courts of law as a public document, and it is' 
consequently inadmissible.* StUl, it deserves notice, that surveys 

> Hubb. Ev. of Sue. 641, 642. 

* Matthews v. Port, Comb. 63 ; Pitton v. Walter, 1 Stra. 162 ; Leigh 
Peer., 1829, part 2, 138 ; De Lisle Peer., Min. Ev., p. 12 ; Tracy Peer., 
Min. Ev. 18.' 

* Hubb. Ev. 646, ot seq., and cases there cited. 

* Matthews v. Port, Comb. 63 ; Earl of Thauet v. Forster, T. Jones, 224 ; 
Hubb. Ev. 648. 

** See ante, §§ 1436, 1437. As to the admissibility of other books kept 
at the Hemlds’ College, see Hubb. Ev. 638—666. 

' 14 (k 16 Car. 2, c. 2, Ir. ; 17 <k 18 Car. 2, c. 2, § 6, Ir. 

^ Archbp. of Dublin v. Lord Trimleston, 12 Ir. Eq. R. 261. 

” Id. See also id. as to when decrees of the Court of Claims are 
admissible. 

* Swift V. Tiernan, 11 Ir. Eq. R. 602, per Brady, Ch. 


4x2 
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and maps, though they cannot be treated as public documents, 
will occasionally be received in evidence as admissions of persons 
in privity with those against whom they are tendered.' 

§ 1575. Old ecclesiastical terriers, which are returns of the 
temporal possessions of the church in every parish, made from 
time to time by virtue of the 87th canon, and deposited in the 
bishop’s registry, or the registry of the archdeacon of the diocese, 
or occasionally, in the chest of the parish church, are receivable 
in evidence, when proved to have come from the proper reposi¬ 
tory.*® Their admissibility appears to rest, partly upon the official 
character of the statements they contain, but principally upon 
the ground that they are admissions by persons, who stood in 
privity with the litigants.* Kcturnfi made by the incumbents of 
livings in answer to queries sent to them by the bishop of the 
diocese, for the information of the Governors of Queen Anne’s 
Bounty, will also be admissible in evidence, on the same principle 
as inquisitions, where the question relates to the rights of the 
Church.* 

§ 1576. Copies of Court Kolls, and especially presentments of 
manor courts, are, as already pointed out,’ admissible in evidence, 
to prove either the customs or bounds of a manor, or any other 
matters of public and general interest connected with a manor, 
which are ca{>able of being proved by evidence of reputation. 
Moreov^, copies of court rolls, purporting to be surrenders of 
property by a person proved to be then in possession, and admit¬ 
tances accordingly, will, in an action by the surrenderee wherein 
his ownership is disputed, be good evidence of the existence of 
the manor, and of such property being within it.* As between 
surrenderor and surrenderee, a presentment of an admittance 

^ Earl V. Ijewia, 1 Esp. 1; Pollard v. Scott, Pea. B. 19 ; Wakeman v. 
West, 7 0. & P. 479 j Doe v. Lakin, id. 481. 

’’ 1 St. Ev. 238, 239 ; B. N. P. 248. The repository need not be the 
mott proper place of depomt. See ante, §§ 694, et seq., and Croughton v. 
Blake, 12 M. k W. 208. » 2 Ph. Ev. 120. 

* Carr e. Mostyn, 6 Ex. R 69. ® Ante, §§ 647, 648, 668. 

* Standen v. Ohrismas, 10 Q. B. 136. 
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upon a surrender out of court is primary evidence of the sur¬ 
renderee’s title, without producing the,original surrender.' 

§ 1577.* The principles on which official registers are entitled to 
credit have already been explained ;* and it is here only necessary 
to add, that they are admissible as competent evidence of<the 
facts they contain, provided such facts be required by law to be 
recorded in them for the public benefit, and be necessarily within 
the knowledge of the registering officer. Thus, a marriage 
register is evidence, not only of the fact of the marriage, but of 
the time of its celebration; for both these facts must havp been 
known to the clergyman making the entry, and it was his duty to 
state them correctly in the register.^ So, a register of baptism 
is evidence of that fact, and of its date; but it furnishes no proof 
of the age of the party, further than that he was bom at such 
date, even though it state the day of his birth.’ Neither taken 
per sc, is it any evidence of tlie place where the child was bom, 
although, if other circumstances be proved, as that the child at 
the time of baptism was very young, or had since been removed 
to the parish where the register was kept, or relieved by such 
parish while living beyond its limits, it may then, in connexion 
with these facts, aiford presumptive evidence of the place of 
birth.’ It seems, too, that, if the register contains a statement 
that the child was illegitimate, it may be read as some proof of 
that fact, being regarded as evidence of the reputation in the 
parish.' Begisters of births and deaths, under the Begistration 
Act,* are evidence, not only of the births and deaths to which they 

^ Doe V. Olley, 12 A. 4s E. 481. See also Doe v. Hall, 16 East, 208 ; 
Doe V. Mee, 4 B. & Ad. 617 ; B. r. Thutscross, 1 A. & K 126. 

® Ghr. Ev., § 493, in some part. ® Ante, § 1429. 

* Doe V. Barnes, 1 M. Rob. 386, 389, per Lord Denman; 6 <b 7 Will. 
4, c. 86, § 38, cited ante, p. 1283, u. 3 ; R. v. Hawes, 1 Den. C. C. 270. 

‘ R. V. Clapham, 4 C. & P. 29, per Lord Tenterden ; Burghart o. Anger- 
stein, 6 C. & P. 690, 696, per Alderson, B. ; Wihen v. Law, 3 Stark. R. 
63, per Bayley, J. 

" R V. North Petherton, 5 B. & C. 608, 510; R v. Lnbbenham, 6 B. 
& Ad. 968; R V. St. Katharine, id. 970, n. 

^ Oope V. Cope, 1 M. & Rob. 271, 276, per Alderson, J. 

" 6 k 7 Will 4, c. 86 , § 38, cited ante, p. 1283, n. 3. 
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relate, but of the place where these events occurred, whenever 
by the direction of the Registrar-General that fact has been 
added to the entry.' ^ Agtpn, the daily' books of a public prison 
are good evidence to prove the time of a prisoner’s commitment 
or discharge,* but not the cause of his commitment.’ So, the 
logbook of a convoy-man-of-war, transferred from the Admi¬ 
ralty to the Record Office,* is evidence to prove the time of 
sailing, and the general motions, of the fleet.* So, the books of 
the Sick and Hurt Office, and the muster-books of the Navy 
Office, which are now under the custody of the Master of the 
Rolls,* are admissible to prove the death of a sailor, and the time 
when it occurred;’ and the latter books may also be read to 
show what ship the sailor belonged to, and the amount of wages 
due to him.* In all these and similar cases, the register does 
not prove the Identity of the parties there named with the parties 
in question; but that fact must be established by other proof, 
though slight evidence will in most cases be sufficient.* 

§ 1578. Land-tax assessments are, it seems, admissible to 
prove the assessment of the taxes upon the individuals and for 
the property therein mentioned; -and, perhaps, they may be taken 
in connexion with other facts, as some evidence of occupation or 


* 7 Will. 4, & 1 Viet., c. 22, § 8, enacts, that “it shall be lawful for 

the BegistraT-GIneral, if ho shall think fit, to direct that the place of birth 
or death of any person, whose birth or death shall bo registered under the 
said Act for registering births, deaths, and marriages, shall be added to the 
entry, in such manner as the Registrar-General shall direct; and such addi¬ 
tion, when so made, di'all be taken to all intents to be part of the entry in 
the register.” * B. v. Aickles, 1 Lea. C. C. 191. 

’ Salte V. Thomas, 3 B. & F. 188. * See ante, § 1338. 

* ITIsraeli v. Jowett, 1 Esp. 427 ; Watson v. King, 4 Camp. 275. 

* See ante, § 1338. 

^ Wallace v. Cook, 6 Esp. 117; R. v. Rhodes, 1 Lea, C. C. 24; Barber 
». Holmes, 3 Esp. 190. See Heathcote’s Divorce, 1 Macq. Sc. Cas., H. of 
L. 277, where a log book being produced to prove that an officer of the 
ship was at a certain placo on a given time, the House of Lords required 
further evidence of that fact. 

* R. V. Fitzgerald, 1 Lea. 0. 0. 20 ; R. v. Rhodes, id. 24. 

® Birt V. Barlow, 1 Doug. 170 ; Bain v. Mason, I 0. & P. 202, 203, n. ; 
Barber ». Holmes, 3 Esp. 190; Wedgwood’s case,. 8 GreenL 76. 
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seisin.' So, the poor-law valuations in Ireland have been received 
on one or two occasions as some evidence of the value of the lands 
comprised in them.* So, the rate-books of an Irish poor-law union 
are prima facie, but not conclusive, evidence of the liability of a 
person rated therein as immediate lessor.* Again, the bank-books 
are admissible, and indeed the best evidence, to prove the transfer 
of stock.^ So, the poll-books at a parliamentary ® or municipal ® 
election, are evidence of the votes given; but the custody of the 
latter must be strictly traced, so as to identify them as original 
papers.^ An entry in a vestry-book, stating the election of a 
treasurer of the parish at a vestry duly held in pursuance of 
notice, is evidence of ^e election, and of its regularity.* So, in 
an action for disturbing the plaintiff in the enjoyment of a pew, 
claimed in right of his messuage, an old entry in the vestry-book, 
signed by the churchwardens, stating that the pew had been 
repaired by a former owner of the messuage, under whom the 
plaintiff claimed, in consideration of his using it, was held to 
be admissible evidence in support of the plaintiff's right, as 
having been made by the chui'chwardens within the scope of 
their official authority.* But old entries in a vestry-book, made 
by a churchwarden apparently »ot in the discharge of any public 
duty, and by which he has not charged himself, have been 
rejected.'* 

§ 1679. With respect to many official registers, the Legislature 
has interposed, and expressly made them evidence. For. instance, 
every register of a British ship, and every examined or certified 


* Doe V. Seaton, 2 A. & E. 170, 178 ; Doe v. Arkwright, id. 182, n. ; 
6 C. (k P. 67B, and 1 N. & M. 731, S. 0. ; Doe v. Cartwright, Ry. & M. 
62 ; 1 C. «k P. 218, S. C. ; RonkendorfiF v. Taylor, 4 Peters, 349, 360. 

* Swift V. M‘Tieman, 11 Ir. Eq. R. 602, per Brady, Ch. ; Welland v. 
Lord Middleton, id. 603, per Sugdeu, Ch. 

3 Castlebar Guardians v. Earl of Lucan, 13 Ir. Law B. 44. 

■* Breton v. Cope, Pea. R. 30; Marsh v. Colnett, 2 Esp. 666. 

® Mead v. Robinson, Willos, 422 ; 6 & 7 Viet., c. 18, §§ 94—96 ; 13 «k 
14 Viet., 0 . 69, §§ 99—102, Ir. ® R. v. Ledgard, 8 A. E. 635. 
Md. ; 6 «k 6 Will. 4, c. 76, §§ 32, 36. 

* R. V, Mg rtin , 2 Camp. 100 j Hartley v. Cook, 6 C. & P. 441. 

* Price V. littlewood, 3 Camp. 288, per Lord Ellenl^rough. 

Cook V. fianks, 2 C. & P. 478. 
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copy of such register, is, by virtue of § 107 of the Merchant 
Shipping Act of 1854, receivable in evidence as primfi. facie proof 
of all matters contained or recited therein.* So all entries made in 

C 

any official log-book, as directed by the same Act, are receivable 
in evidence “ in any proceeding in any court of justice, subject to 
all just exceptions.” * The registers, too, of shareholders, which 
are kept in pursuance of the Joint Stock Companies’ Act, 1856, 
are made evidence of any matters by that Act directed or autho¬ 
rised to be inserted therein; ^ that is, they are evidence, among 
other particulars, of the names, addresses, and occupations of the 
shareholders,—of the shares held by each shareholder, distin¬ 
guishing each share by its number,—of the date at which the 
name of any shareholder was entered in the register,—and of the 
date at which any person ceased to be a shareholder in respect of 
any share.* Again, it was long considered that the copy of a 
stage-coach licence, kept at the licensing office, was no evidence 
that the persons named therein were the owners of the coach; * 
but it is now enacted, that a certified copy of the filed copy of 
any such licence shall be received against every person appearing 
by such copy to be named in such licence, as evidence of the 
same having been duly granted, %ad of its contents, and of every 
indorsement thereon;* and among the particulars which must 
be specified in each licence, are the names and residences of all 
the proprietors.* So; the registers of licences granted in respect 
of the metropplitan public carriages, would seem, by statute, to 
be sufficient proof of all things therein contained.* So the 
registers of copyright are made “ primfi facie proof of the pro¬ 
prietorship or assignment of copyright or licence as therein 
expressed,” and, ** in the case of dramatic or musical pieces, are 
primfi facie proof of the right of representation or performance.” * 

M7 & 18 Viet., a 104, § 107, and 18 & 19 Viet., e. 91, § 16, both cited 
ante, p. 1287, n. 3. See Myers v. Willis, 17 Com. B. 77, and 18 Com. B. 
886, S. 0. ® § 286. » 19 A 20 Viet., a 47, § 26. * § 16. 

* Strother v. Willan, 4 Camp. 24, per Gibbs, 0. J. 

* 6 & 6 Viet, c. 79, § 10, cited ante, p. 1296, n. 1. 

* 2 <Jr 3 WiU. 4, c. 120, § 11. 

” 6 & 7 Vici, c. 86, § 16, cited ante, p. 1296, n. 8. See also 16 d; 17 
Viet, c. 112, § 12, It. 

* 6 & 6 Viet, c. 46, § 11, cited ante, p. 1220^ n. 4 ; and 7 & 8 Viet, 

c. 12, § 8. • 
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§ 1580. It has been shown that certified copies of the decla¬ 
rations of proprietorship of newspapers filed at the Office of Inland 
Bevenue are, in all proceedings, civil and criminal, touching any 
newspaper, or any matter contained therein, conclusive evidence of 
the truth of the statements set forth in the declarations, as against 
every person who has signed them.‘ Whether an action against 
the proprietors of a newspaper for the value of articles written by 
a contributor, is a proceeding touching a newspaper within the 
meaning of this provision, may. admit of much doubt; but even if 
it be, the plaintiif cannot succeed, on merely producing a copy of 
the declarations signed by the defendants, if it appear that, in 
I)oint of fact, the plaintiff’s contract for the supply of the articles 
was exclusively made with a third party, being the real proprietor, 
upon his sole responsibility, and that consequently no credit was 
actually given to the defendants.* So, certified copies of the 
memorials filed at the office of Inland Bevenue by banking 
copartnerships, are receivable in evidence, “as proof of the 
appointment and authority of the public officers named in such 
account or return, and also of the fact, that all persons named 
• therein as members of such corporation or copartnership, were 
members thereof at the date cf such account or return.” * If 
these memorials have not been filed within the time limited by 
the Act, they cannot be received in evidence; * and when they 
are admissible, they by no means preclude parties from having 
recourse to other proof of the facts contained in them.* 

• 

§ 1581. The admissibility of the hooks of corporations depends, 
at common law, on the nature of the acts recorded. If these ore 
obviously of a public character, and the entries have been made 
by the proper officer, they will be received in evidence either for 
or against the corporation;* but if they relate to the private 

^ Ante, p. 1289, n. 5. See Watts v. Lyons, 6 M. Gr. 1047. 

* Holoroft V. Hoggins, 2 Com. B. 488. 

* 7 Geo. 4, c. 46, §§ 4, 6 ; ante, p. J.289. 

* Prescott V. Buffery, 1 Com. B, 41. 

“ Edwards v. Buchanan, 3 B. Ad. 788 ; R. v. Carter, 1 Den. C. 0. 65. 

* R. ». Mothersell, 1 Str. 93 j Thetford’s case, 12 Vin. Abr. 90, pL 16 j 
2 Camp. 101, n. 
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transactions of the corporate body, they will be inadmissible, 
except, perhaps, in action^ between their own members.’ At 
common law, these books, whatever be the nature of the entries, 
can seldom be adduced by the corporation, in support of its own 
claims against a stranger;’ but by the statute law such books are 
not unfrequently rendered admissible. Thus, the books con¬ 
taining minutes of the resolutions and proceedings of the general 
meetings of joint stock and banking’ companies, and purporting 
to be signed by the presiding chairman, arc primd facie evidence, 
not only of the facts therein entered, but of the meetings having 
been duly convened." So, the registers of shareholders in com¬ 
panies subject to the provisions of the Companies Clauses Con¬ 
solidation Act, furnish prima facie evidence of the defendant being 
a shareholder, and of the number and amount of his shares, 
in all actions for calls brought by the company.' Parliament 
having, in the above instances, disregarded the common-law rule, 
which prohibits a man from producing his own books as evidence 
for himself, the courts will take care, before they permit a com¬ 
pany to avail itself of such an exceptional privilege, that the pro¬ 
visions of the statute conferring the privilege have been strictly# 
complied with.* Besides these examples, a great variety of semi- 

‘ Marriage v. Lawrence, 3 B. & A. 144 ; Gibbon’s case, 17 How. St. 
Tr. 810. 

® London v. Lynn, 1 H. Bl. 214, n. s ; Corp. of Waterford v. Price, 9 
Ir. Law R.^310; Com. v. Woolper, 3 Sei^. & R. 29 ; Highland Tump. Co. 

V. McKean, 10 Johns. 164. 

* See 20 <b 21 Viet,, c. 49, § 2. 

" 19 & 20 Viet., c. 47, § 40, cited ante, § 1434, See also § 81 of the 
same Act, which enacts, that on any application for the winding'Up of a 
company, “all books, accounts, and documents of the company, and of the 
liquidators [appointed under the Act], shall, as between the contributories of 
the company, be prim4 facie evidence of the truth of all matters therein 
contained, and purporting to be therein recorded.” 

* 8 9 Viet., c. 16, § 28. See Waterford Rail. Co. v. Wolsely, 1 Ir. 

LawR, N. S., 444. 

* Bain v. Whitehaven Fumoss Junct. Rail. Co., 3 H. of Lords Cas. 
22, per Lord Brougham ; BirkenKoad, Lancashire 6b Cheshire Junct. Rail. 
Co. V. Brownrigg, 4 Ex. R. 426 ; London & North-Western Rail Co. v. 
McMichael, 5 Ex. R. 865 ; West Cornwall Rail Co. v. Mowatt, 16 Q. B. 
521. See Inglis v. Gr. North Rail. Co., 1 Macq. Sc. Cas. H. of L. 112, 
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public books and documents might be mentioned, the admissibility 
and effect of which depend upon special legislative enactment; 
but as the most important of these have already been incidentally 
noticed while discussing the mode of proving public documents, it 
is not deemed expedient again to advert to them. 

§ 1582. A rule of law of some practical value has of late years 
been established respecting the mode of signing hooks, which 
contain entries of the proceedings of commissioners, directors of 
companies, public trustees, and the like, at their general meetings. 
By a great variety of statutes, such books are rendered admis¬ 
sible as evidence of the proceedings entered in them; but it not 
unfrequently happens that the Act contains a clause directing the 
chairman to subscribe his name to the minutes at each meeting. 
Notwithstanding ■ this clause, the Courts have held, that the fact 
of the signature being attached at the meeting, is not a condition 
precedent to the admissibility of the entry, provided it has been 
signed at some future time by the person who actually presided 
as chairman.* Considering the loose manner in which the direc- 
> tions contained in local and personal Acts are usually followed, 
this ruling has at least the advantage of being highly convenient. 

§ 1583. While treating of the mode of proving certificates, 
reference has been made to a considerable number of those docu¬ 
ments, which are rendered by statute admissible evidence of the 
particular facts certified therein.* To these no further allusion is 
necessary; but with respect to one or two, which have not yet 
been mentioned, it may be desirable to say a few words. And, 
first, the Court of Queen’s Bench has decided,—Mr. Justice Erie, 

117, 118 ; Waterford, Wexford, Wicklow, & Dublin Rail. Co. v. Pidcock, 
8 Ex. R. 279. 

* Southampton Dock Co. «. Richards, 1 M. & Gr. 448 ; Miles v. Bough, 
3 Q. B. 846; 3 G. «fc D. 119, S. C. ; in re Jennings, 1 Ir. Eq. R., N. S., 
23G. See Inglis v, Gr. North. Rail. Co., 1 Macq. Sc. Cas. H. of L. 112, in 
which it was hold, that, where a meeting of a Scotch Railway Company’s 
Finance Committee was adjourned, it was sufficient tha{ the minutes of the 
adjourned meeting were signed, though § 101 of 8 «k 9 Viet., c. 17, requires 
that “ erery entry shall be signed by the chairman of such meeting.” 

3 Ante, § 1441, et seq. 
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however, dissenting from the judgment,—that where an amend¬ 
ment of the rules of a Frienelly Society had received the barrister’s 
certificate under the repealed stat. 4 &, 5 Will. 4, c. 40, § 4, such 
certificate was conclmive of the validity of the amendment from 
the day it bore date, at least so far as the members of tlie society 
were concerned.' On the other hand, the same court has held 
that the certificate of the barrister under the Act of 6 & 7 Viet., 
c. 36, which exempts Scientific and Literary Societies from rates, 
does not furnish conclusive proof, that the society named in the 
certificate is entitled to the benefit of that Act."* 

• 

§ 1584.® It may be further observed, that, at common law, a 
certificate of a mere matter of fact, not coupled with any matter 
of law, cannot in general be received as evidence, even though 
given by a person in an official situation.* If the person was 
bound to record tlie fact, then the proper evidence is a copy of 
the record duly authenticated. But as to matters which he was 
not bound to record, his certificate, being extra-judicial, is 
merely the unsworn statement of a private person, and will 
therefore be rejected.’ So, where an officer’s certificate is made • 
evidence by statute of certain facts, he cannot extend its effect 
to other facts, by stating tliose also in the certificate; but such 
parts of the certificate will be suppressed.® Even the certificate 
of the Sovereign, under the sign-manual, cannot be received.^ 

§ 15854 Books and chronicles of public history may be here 
mentioned, as partaking in some degree of the nature of public 


' Dewhurst v. Clarkson, 3 E. ds B. 194. This is now the law by statute ; 
see 18 & 19 Viet., c, 63, § 27. ® K. v. Phillips, 8 Q. B. 746. 

* Gr. Ev., § 498, in part. * Omichund «. Barker, WiUos, R. 649, 660. 

* ^well V. Corp, 1 0. & P. 392; Drake v. Marryat, 1 B. & G. 473; 
Roberts v. Eddington, 4 Esp. 88 ; Waldron v. Coombe, 3 Taxmt. 162 ; 2 
Ph. Ev. 126 ; R. ». Sewell, 8 Q. B. 161 ; Oakes v. HiU, 14 Pick. 442, 
448; Wolfe v. Washburn, 6 Cowen, 261 ; Jackson v. Miller, id. 761; 
U. S. V. Buford, 3 Peters, 12, 29. 

* Johnson v. HcAsker, 1 DalL 406, 407; Governor v. Boll, 3 Murph. 

331; Governor v. Jeffreys, 1 Hawks, 207 ; ^Stewart «. Alison, 6 Serg. & R. 
324, 329. ^ Omichand v. Barker, Willes, R. 660. 

* Gr. Ev., § 497, in part. 
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documents, and as being entitled, on the same principles, to a 
certain degree of credit. Any approved public and general 
history, therefore, is admissible to prove ancient facts of a public 
nature, and the general usages and customs of this or of any 
foreign country.* But in regard to matters not of a public and 
general nature, such as the custom of a particular town, a descent, 
the nature of a particular abbey, the boundaries of a county, and 
the like, they are not admisbible.** A fortiori, peerages, army 
and navy lists, Ip ' lists, clergy lists, court guides, directories, 
university calendars, and other non-official publications of a 
similar nature, cannot be received is evidence, however useful 
they may be to the genealogist, in aiding his researches, and 
directing him to tlie sources from which the information con¬ 
tained in them was derived.* 


* B. N. P. 248, 249 ; case of Warren Hastings, referred to by Lord 
Rllenborough, in Picton’s case, 30 How. St. Tr. 492 ; 2 Pb. Ev. 123 ; Lord 
»b’idgewater’s case, cited Skin. 15; Morris v. Harmer, 7 Peters, 664; Lord 
I^.rounkcr v. Atkyns, Skin. 14 ; St. Catberine’s Hospital case, 1 Vent. 161; 
Neale v. Fry, cited 1 Salk. 281 ; S. C. nom. Neal v. Jay, cited 12 Mod. 86 ; 
S. C. nom. Lady Ivy & Neal’s case, cited Skin. C23. In each of tbe three 
last-named reports, it is distinctly stated that Chronicles were admitted in 
that case to prove on behalf of the plaintiff that King Philip did not assume 
the style of King of Spain before a certain time ; but on turning to Mossam 
V. Ivy, 10 How. St. Tr. 656, which seems to be the same case, no Chronicles 
appear to have been offered in evidence for such a purpose. A history, 
indeed, was tendered by the defendant to prove when Charles the Fifth 
resigned, but this was rejected by Jeffreys, C. J., who, after styling the 
book in his characteristic manner, “ a little lousy history,” asked with 
evident irritability, “ Is a printed history, written by I know not who, an 
evidence in a court of law 1” p. 626. It is impossible to reconcile these 
conflicting reports. See Pea. Ev. 82, 83. 

® Steyner .v. Droitwich, Skin. 623 ; 1 Salk. 281; 12 Mod. 86, S. C, ; 
Piercy’s case, Tho. Jones, 164; Lee Peer., Min. Ev. 166 ; Evans c. 
Getting, 6 C. & P. 686, per Alderson, B. ; 2 Ph. Ev. 123, 124; Hubb. 
Ev. 699—701. 

^ Marchmont Peer., Min. Ev. 62, 77 ; Hubb. Ev. 700—703. 
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CHAPTER V. 

PBIVATE WRITINGS. 

§ 1686.' The only class of written Evidence which remains to 
be considered, is that of private writings. And, in the dis¬ 
cussion of this subject, it is not intended to mention separately 
each description of docunfbnt comprised in this class; but to 
state the principles which govern the inspection^ production, proof, 
admissibility, and effect of them all. And, first, as to the means 
of obtaining before the trial an inspection or copy of such docu¬ 
ments as are in the hands or power of the adverse party. This 
object was formerly attained in some cases without having 
recourse to a court either of law or equity; for, by the old rules 
of pleading, if either party claimed or justified under a deed which 
was mentioned in his pleading, and which ought properly to be 
either in his possession, or luider his control, he was generally 
bound, unless he could allege, and prove, that the instrument 
had been lost or destroyed, or was in the hands of his opponent, 
to make profert of it,^ that is, to profess to bring it into Court; 
and then, the adversary, by craving oyer, or, in other words, by 
demanding to' have the deed read, was entitled to inspect and 
copy it, otL payment of a reasonable charge." 

§ 1587. The rule requiring profert, though conducive in many 
cases to tlie attainment of justice, was certainly open to two grave 
objections. In the first place, as it was confined to instruments 

' Gr. Ev., § 557, in part, as to first six lines. 

* See Steph. PL 482—486 ; Fisher o. Ford, 12 A. & E. 654 ; 4 P. & 
D. 347, S. C. ; Bead v. Brookman, 3 T. R 151 ; Hill v. Marsden, 6 M. & 
W. 720 ; Hutchins v. Scott, 2 M. & W. 816 ; Hendy v. Stephenson, 10 
East, 55 ; Wymarck’s case, 6 Eep. 75 a ; Totty v. Nesbitt, and Matison «. 
Atkinson, cited 3 T. B. 153 ; Carver v. Pinkney, 3 Lev. 82 ; Abp. of Can¬ 
terbury V. Tubb, 3 Bing. N. C. 789 ; Sterne ». Mooney, 12 Ir. Law R. 47 ; 
Longmore v, Rogers, Willes, R 288 ; 1 Wms. SaUnd. R 9 — 9 d. 
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under seal, it had only a partial operation, and it thus stood in 
the way of any philosophical attempt to place all documents 
referred to in the pleadings on the same footing. And next, it 
occasionally caused much unnecessary prolixity, as, after oyer was 
craved, the whole deed, however long and irrelevant it might be, 
was set out verbatim on the record, and became part of the 
pleading of the person who was suing upon it. Yielding to the 
force of these objections, the Common Law Commissioners, in 
their report of 1851, recommended the abolition of the rule,' and 
their recommendation was carried out in the Common Law 
Procedure Act, 1852.* 

§ 1588. Independent of the practice respecting profert and oyer, 
the judges, in the exercise of their equitable jurisdiction, were 
for many years in the habit of compelling, almost as a matter of 
course, the inspection of all documents which were set forth and 
relied upon by either party in liis pleading, and which were of 
such kind as not strictly to require profert.* Thus, if a party 
brought an action upon a bill of exchange, a promissory note, a 
policy of insurance,' a guarantee,® or a written agreement, the 
defendant might, in general, obtain an inspection of the document 
declared upon, by applying to the Court, or, more conveniently, 
to a judge at chambers.® But, in order to ensure success, it was 

' P. 26. 

' § 55 of 15 (b 16 Yict., c. 76, enacts that it shall not be necessary to 
make profert of any dood or other document mentioned or relied on in any 
pleading ; and if profert shall be made, it shah not entitle the opposite 
party to crave oyer or to set out upon oyer such deed or other document.” 
§ 56 enacts, that ** a party pleading in answer to any pleading in which any 
document is.mentioncd or referred to, shall be at liberty to set out the whole 
or such part thereof as may be material, and the matter so set out shall be 
deemed and taken to be part of tho pleading in which it is set out.” 
Similar provisions are contained in § 63 of the Irish Act, 16 & 17 Yict., 
c. 113. * Steph. PL, 486, 487. ' 

* In actions on policies of insurance, the judges appear on one or two 
occasions to have made general orders that the assured should produce, upon 
affidavit, to tho underwriters, (dl the papers in his possession relative to the 
cause ; see Goldsmidt v. Marryat, 1 Camp. 562 ; Clifford v. Taylor, 1 Taunt. 
167 : aed qu. ® Bluck v, Gompertz, 2 L. M. & P. 697; 7 iSl R. 67, S. C, 

* Woolmer v. Devereux, 2 M. 4; Gr. 768 ; Blogg t>. Kent, 6 Bing. 614; 
Thomas v. Dunn, 6 M. 4; Gr. 274. 
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« * ^ 

advisable to support the application by the affidavit of the party, 

stating the special circums^-ances which rendered the inspection 
necessary; as, for inst^ce, that the party had no recollection of 
ever having executed such an instrument, or that he had reason to 
believe that it had been altered since it was signed, or the like.* 
However, as this was a matter entirely for the discretion of thfe 
judge, an order to inspect might, and by some judges would, be 
granted in simple cases, without any such affidavit.* Still, if it 
appeared that the object of the defendant in seeking an inspection 
was vexatious, as if it were suggested that he wished to plead in 
abatement the non-joinder of other parties to the instrument, the 
Court would not entertain the application.* Neither would they 
interfere, so as to enable the defendant to fish out a defence, 
although they would grant an inspection for the purpose of 
assisting him in pleading a particular plea.* 

§ 1589. In some cases it might happen that a plaintiff was 
desirous of bringing an action upon an instrument which was in 
the hands of his opponent; and then, if the plaintiff had exe¬ 
cuted, or was otherwise interested in, the instrument, and could 
not safely declare without inspecting it,* the Court, or rather the 
judge,—for these applications were generally made at chambers,* 

—would regard the holder in the light of a trustee, and would 

* 

compel him to produce the document, so as to enable the 
plaintiff to read it, or to take a copy of it,' or to get it duly 
stamped.* ^ Nbr was this all; for although the instrument were 


* Woolmer v. Devereux, 2,M. & Gr. 769, per Tindal, C. J. 

* Id-, 2 M. Gr. 768 ; 9 Dowl, 672, S. 0., nom. Woolner v. Devereux. 

’ Beal V. Bird, 2 D. dc B. 419. 

* Birmingham, Bristol and Thames J. Rail. Go. v. White, 1 Q. B. 286— 
288. This, and the case cited in the preceding note, seem to overrule a 
dictum of Gibbs, J., in King v. King, 4 Taunt. 667. 

* Rowe V. Howden, 4 Bing. 639, n,, per Park, J. ; Mayor of Arundel v. 
Holmes, 8 DowL 119, per Coleridge, J. 

® Reid e. Coleman, 2 Cr. & Mee. 466. 

Blakey v. Porter, 1 Taunt. 386 ; King v. King, 4 Taunt. 666 ; Morrow 
e. Saunders, 1 B. d; B. 318 ; 3 Moore, 671 ; S. C. ; Mayor of Arundel v. 
Holmes, 8 Do#l. 118 ; Davenoge v. Bouverie, 8 Bing. 1. 

® Bateman v. Phillips, 4 Taunt. 157 ; Reid v. Coleman, 2 Cr. ik Mee. 466; 
Bousfield V. Godfrey, 5 Bing. 418. 
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not'the direct foundation of the action or defence, but were 
rae^ely matter of evidence to be' used at the trial; still, if after 
having-b.een executed by the two litjgating parties, or by per¬ 
sons in privity with them, without a counterpart, it had been 
lodged in the hands of the one party for the use of both, the 
Court on motion, or a judge at chambers on summons, would 
generally, compel its production, on the ground that the holder 
must, in such case, be deemed a mere trustee for the opposite 
party.' 

§ 1590. So, if the party seeking to inspect the instrument had 
executed it, though the holder had not ;* or if the applicant, with¬ 
out having actually signed the deed, were legally interested in 
it, the Court would usually compel the inspection prayed; * but 
they would never interfere to enforce the production of a docu¬ 
ment, to which the applicant was neither party nor privy, and in 
which he had no legal interest.^ The question which was uni¬ 
formly asked by the judges in cases of this nature, was, whether 
or not the deed or other instrument had been deposited in the 
hands of the holder as a trustee for the applicant only, or at least 
for the applicant jointly with himself; and unless this question 
were answered in the affirmative, the application could not be 
entertained.'' Neither would a court of law, unless directed by 
statute,* ever compel the production of a private document, 
excepting at the instance of a party to a civil suit actually 

^ 2 Fh. Ev. 186 ; Bateman v. Phillips, 4 Taimt. 167 ; Gigner v. Bayly, 

5 Moore, 71; Chamook v. Lumley, 6 Scott, 438 ; Beid v. Coleman, 2 Cr. 

6 M. 466 ; Steadman v, Arden, 4 DowL & L. 16 ; 16 M. ik lY. 687, S. C. 

® Morrow v. Saunders, 1 B. & B. 318 ; 3 Moore, 671, S. C. 

^ Bateman v. Phillips, 4 Taunt. 167 ; Browning v. Aylwin, 7 B. & C. 
204; Doe d. Child v. Ib>e, 1 E. <k B. 279. 

* Smith V. Winter, 3 M. & W. 309 ; Cocks v. Nash, 9 Bing. 723 ; Iaw- 
renoe «. Hooker, 6 Bing. 6 ; Bundle v. Beaumont, 4 Bing. 637 ; Bowe v. 
Howden, id. 638, n.; Batcliffe v. Bleasby, 3 Bing. 148 ; Taylor v. Osborne, 
cited 4 Taunt. 169 ; OoodUff v. Fuller, 14 M. dl; W. 4 ; Pickering v. 
Noyes, 1 B. & C. 262 ; Powell v. Bradbury, 4 Com. B. 641 ; Pritchett v. 
Smart, 7 Com. B. 626 ; 6 DowL A L. 702, S. C. 

* Pickering v. Noyes, IB. & C. 262; Blogg v. Kent, 6 Bing, ois, per 

Tindal, C. J. • 

* Post, § 1612. 
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pending, and for the purpose of assisting such party in the 
inquiry involved therein.' ‘‘ 

' (■ 

§ 1691. In several cases a rule to inspect has been granted, 
though the party opposing the motion was not himself possessed 
of the document, where it appeared that he had some legitimate 
control over it;* as where it was lodged with his agent,® or his 
attorney,^ or even with the attorney of a company of which he 
was a director,* or the like. The Court would seldom, if ever, 
interfere to compel a mere stranger to the suit to produce a 
document in his custody, in order that one of the parties might 
inspect it;* but where a demise had been executed by the lessor 
and lessee, and the latter had assigned it by way of mortgage, the 
Court, in an action of ejectment brought by the lessor for a 
forfeiture, made a rule absolute, which called upon the mortgagee 
to show cause why he should not allow the lessor to inspect and 
take a copy of the lease.^ 

§ 1593. In all cases where a party sought to inspect an instru¬ 
ment held by his opponent in which he had an interest, it was 
advisable, if not necessary, for him to state in his affidavit that he 
was not himself possessed of any copy, and that no counterpart 
Was ever executed;* for it has been held, that if a party were to 
lose his counterpart of a deed, he would not be entitled to call 


' 2 Ph. Ev. 199, 200 ; Ex parte Partridge, 1 Har. & W. *360. 

® See post, § 1607. “ Gigner v. Bayly, 6 Moore, 71. 

* Morrow v. Saunders, 3 Moore, 071. 

* Steadman v. Arden, 4 Dowl. & L. 16 ; 16 M. «kW. 687, S. 0. ; Ley®. 
Barlow, 1 Ex. B. 800. See Shaw v. Hohnos, 3 Com. B. 962. 

® Cocks ®. Nash, 9 Bing. 723. In Parkhurst v. Gosden, 2 Com. B. 894, 
the Court refused to compel the judge of the Sheriff’s Court in Loudon to 
furnish the defendant with a copy of the notes taken by him on a former 
trial between the same parties, though the defendant moved upon an affidavit 
that the notes were necessary for his defence, in order to enable him to 
cross-examine the plaintiff’s witnesses. 

^ Doe d. Morris ®. Roe, 1 M. «k W. 207. 

* Morrow v. Saunders, 1 B. B. 318 ; Griffin v. Smithe, 8 Dowl. 490 ; 
Lord Portmore v. Goring, 4 Bing. 162 ; 12 Moore, 363, S. C. ; Bludc v. 
Gompertz, 7 Ex. R. 67 ; 2 L. M. & P. 697, S. C. ; Doe v. Langford, 21 
L. J., Q. B., 217. 
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upon his adversary to produce the other copy* for his mere 
inspection; though, perhaps, in sucli a case, the Court would 
compel the production of the other copy at the OflSce of Inland 
Eevenue for the purpose of being stamped.* 

§ 1598. It seems at one time to have been considered that, as 
no man is compellable to furnish evidence which may render him 
liable to a criminal prosecution, the Court would not order the 
inspection of documents on a suggestion of forgery:^ but that 
doctrine was afterwards rejected; and it became the constant 
practice for judges at chambers to make such orders, when the 
applicant had reason to believe that the instrument on which his 
opponent relied had been forged.^ The judges, however, would 
noj in this, or, indeed, in any case, compel the party to whom the 
writing belonged to deposit it with tlie master of the Court, or 
with any other person; but allowing the owner to keep possession 
of the document, they would merely order him to permit his 
adversary and tlie witnesses to inspect it in his hands, or in the 
hands of his attorney.* • 

§ 1694. Such appear to be the principal rules, so far as they 
can be gathered from a multitude of not very consistent decisions, 
by which, prior to the 1st of November, 1851,® the judges at 
common law were guided in granting or refusing applications for 
the inspection of documents’. Lord Mansfield, indeed, in the last 
century, was anxious to place this equitable and useful jurisdiction 
of the common-law judges upon a broader basis, and repeatedly 
held that, in order to avoid the expense and delay of a bill in 


’ Street v. Brovm, 6 Taunt. 302; Woodcock v. Worthington, 2 You. 
& J. 4. 

* Neale «. Smnd, 1 DowL 314; 2 Or. & J. 278, S. C. ; Travis v. 
Collins, 2 Or. & J. 626 ; 2 Tyr. 726, S. 0. 

® Chetwind e. Mamell, IB. & P. 271, per Gibbs, C, J.; Hildyard v. 
Smith, 1 Bing. 461; 8 Moore, 686, S, 0. 

*- Thomas o. Duim, 6 M. Gr. 274; Woolmer v. Devereux, 2 M. &Gr. 769 ; 
3 Scott, N. R, 224 ; 9 Bowl. 673, S. C. ; Richey v. Ellis, 1 Ale. & Nap. til. 

* Thomas ». Dunn, 6 M. Gr. 274; Rogers v. Turner, 21 L. J., Ex., 
9, per Alderson, B. 

* When the Act of 14 & 15 Yiet., e. 99, came into operation. 

4 T 2 
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Chancery, the courts of common law should compel inspection in 
all cases, where a discovery might be obtained by application to 
a court of equity.* ■ Bufv as this enlightened doctrine did not 
meet with the sanction and approval of succeeding judges, it 
became necessary for the Legislature to interfere, and a clause 
was embodied in Lord Brougham’s Evidence Act of 1851,* 
which supplied a satisfactory remedy for the principal evil 
complained of. 

§ 1595. The enactment is in these words;—“ Whenever any 
action or other legal proceeding shall henceforth be pending in 
any of the Superior Courts of common law at Westminster or 
Dublin, or the Court of Common Pleas for the County Palatine of 
Lancaster, or the Court of Pleas for the county of Durham, such 
Court and each of the judges thereof may respectively, on 
application made for sueh purpose by either of the litigants, 
compel the opposite party to allow the party making the appli¬ 
cation to inspect all documents in the custody or under the 
control of such opposite party, relating to such action or other 
legal proceeding, and, if necessary, to take examined copies of the 
same, or to procure the same to be duly stamped, in aU cases in 
which, previous to the passing of this Act, a discovery might have 
been obtained by filing* a bill, or by any other proceeding, in a 
court of equity, ^t the instance of tlie party so making application 
as aforesaid to the said Court or judge.” * 

§ 1596. By the above clause it was not intended to confer upon 
courts of common law a power of discovery as extensive as that 
possessed by courts of equity. The ends which are sought to be 
attained by a bill of discovery, so far as relates to documents, are 
twofold ; the first object being to discover the existence and 
description of writings supposed to be in the possession of the 
defendant; the second, to acquire a knowledge of Hkeix contents* 
To this latter object alone the clause in question applies.* The 

^ Barry v. Alexander, 4 Doug. 15. 

*^4 & 15 Viet., c. 99. ’ Id., § 6. 

* Pollock on Inspection of Documents, 9. 10. 

' Id.; Hunt v. Hewitt, 7 Six. B>. 23G ; Galsworthy v, Norman, 21 L, J., 
Q. B., 70 j Kayner «. Allhusen, 2 L. M. &P. 696; 21L. J., Q. B., 68, S. 0. 
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power was thus restricted by design. Lord Brougham, it is true, 
in common with those who acted with him, never doubted for an 
instant, that the courts of common law^ ought to be intrusted with 
full equitable powers of enforcing discovery, whether of documents 
under the control, or of facts within the knowledge, of either party 
to an action ; but it was deemed inexpedient to press these views 
on the House of Lords in the session of 1851. The main object 
of Lord Brougham’s bill of that year was to render parties to the 
record admissible witnesses; and, as Lord Truro, the Chancellor, 
vigorously opposed this innovation, it was considered not impro¬ 
bable that the plan would be defeated, if he were enabled to 
suggest the prudence of being satisfied in the first instance with 
trying the less dangerous experiment of granting powers of 
discovery to courts of law. As a matter of policy, therefore, no 
attempt was then made to confer on the courts of common law 
complete equitable powers of compelling discovery; but the clause 
waq so expressed, as to give to the judges the mere power of 
ordinary inspection under certain limitations, when the applicant 
could state circumstances sufficient to raise a fair inference that 
the documents required to be produced were in the hands of his 
opponent.’ It was felt that this alteration in the law was of 
itself a great improvement; and tlie advocates of legal reform 
were well assured that it would inevitably lead to still more 
extensive changes.* 

§ 1597. Nor was their confidence misplaced; for, in 1864, the 
Legislature,—acting on the suggestion of the Common Law Com¬ 
missioners,* ** that, each party to a suit at common law shall 
have a right to compel the other to discover and set forth what 
documents relating to the cause are in his possession or power,”— 
passed an enactment, to carry these views into effect. The section 
in question is the dOth of the Act of 17 & 18 Viet., c. 125,^ which 

* Doe V. Langford, 21L. J., Q. B., 217 j Hunt v. Hewitt, 7 Ex. B>. 243. 

’ This explanation has been given, because the Common Law Commis¬ 
sioners, in their second Beport, have erroneously attributed the defect in the 
clause to an oversight, p. 36. * Second Bep. p. 3&. 

* For a corresponding clause relative to Ireland,'see 19 & 20 Yict., 

«. 102 , § 55 . 
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enacts, that, “ Upon the application of either party to any cause 
or other civil proceeding in any of the superior courts, upon an 
affidavit by such party of his belief that any document, to the 
production of which he is entitled for the purpose of discovery or 
otherwise, is in the possession or power of the opposite party, it 
shall be lawful for the Court or judge to order that the party 
against whom such application is made, or if such party is a body 
corporate that some officer to be named of such body corporate, 
shall answer on affidavit, stating what documents he or they has 
or have in his or their possession or power relating to the matters 
in dispute, or what he knows as to the custody they or any of 
them are in, and whether he or they objects or object (and if so, 
on what grounds,) to the production of such as are in his or their 
possession or power; and upon such affidavit being made, the 
Court or judge may make such further order thereon as shall 
be just.” 

§ 1598. This clause, read in connexion with § 6 of Lord 
Brougham’s Act, would seem to have conferred on the common 
law courts all requisite powers for enforcing both the discovery 
and the inspection of documents. The mode of proceeding under 
both or either of the enactments is not yet definitively settled, 
but thus much may perhaps be safely predicated, that, to justify 
the application, 1st, an action or other “ civil proceeding,”— 
which last term will include a mandamus to enforce a civil right, 
when the return to the writ is traversed,'—must be actually 
pending, though it is unnecessary that issue should be joined;* 
3nd, the documents required to be produced must relate to the 
matters in dispute; 3rd, the case must be one in which the 
applicant would be entitled in equity to a discovery and inspec¬ 
tion,* and, 4th, the affidavit in support of the motion must be 
made by the applicant himself.* It seems almost needless to add 
that the Court will refuse to make any order, if it appears that 

' R. V. Ambergate, &c. Rail. Co., 17 Q. B, 967. 

* Forshaw v. Lewis, 10 Ex. R, 712. See Rogers v. Turner, 21 L. J., 
Ex., 8. 

* See Huut v. Hewitt, 7 Ex. B, 242 ; Gomm v. Parratt, 26 L. J., C. 

P., 279. « Herschfeld ». Clarke, 11 Ex. B. 712. 
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the real object of the applicant is not to get evidence available in 
the pending action, but to procure information which may be of 
use in ulterior proceedings against other parties.* If the applica- 
tion is likely to be resisted, the affidavit in support of it must 
state, 1st, the pendency of the suit; 2nd, its nature, so that the 
Court or judge may perceive what matters are really in dispute; 
3rd, as it seems, the belief of the deponent that he has just 
ground to maintain or defend the suit; 4th, his belief that the 
documents in question are in the possession or power of his 
opponent; * and, 5th, the reason of the application, and the 
existence, nature, identification, and admissibility,’ of the docu¬ 
ments, in order that it may be seen that the object in view is to 
enable the applicant to support his own case, and not to find a 
flaw in the case of his opponent, and also that his opponent may 
be able with precision to admit or deny the possession of the 
documents.^ To this affidavit the opponent may answer by 
swearing either that he has no such documents within his posses* 
sion or power, or that they relate exclusively to his own case, or 
that he is for any sufficient reason privileged from producing 
them; or he may submit to show parts, covering the remainder, 
on affidavit that the part concealed does not in any way relate to 
the applicant’s case. ’ 

§ 1599. Bearing in mind these general observations, it may be 
well to illustrate them by referring briefly ito the principal decisions 
which have been pronounced under Lord Brougham’s Inspection 
Clause. At first, attempts were made to obtain orders for inspec* 
tion on extremely vague and unsatisfactory affidavits. In one 
case the applicant merely swore that he was advised that certain 
document's in the possession of his adversary might be necessary 
as evidence on his behalf, and he neither stated that he believed 
such advice to be well founded, nor did he point out in what way 
the documents could advance his case. The rule was of course 

> Temperloy v. WiUett, 26 L. J., Q. B., 269 ; 6 E. & B. 380, S. C. 

^ See Bray v. Finch, 1 H. & E*. 468. 

^ Thompson v. Bobson, 2 H. d; li. 412. 

* Hunt V. Hevdtt, 7 Ex. R. 243, 244. 

® Id. See Forshaw v, Lewis, 10 Ex. R. 712. 
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refused.' Another application shared the same fate, the affidavit 
failing to disclose how the inspection of the documents could aid 
in establishing the ca 3 e of the deponent.’' In most of the cases 
however, the main question has been, whether the applicant would 
have been entitled to relief in a Court of Equity. This subject 
will be presently discussed; ’ but here it will suffice to observe 
that whatever is in the nature of a fishing application will be 
strenuously resisted. If therefore the applicant is merely seeking 
inspection for the purpose of discovering either what the adver¬ 
sary’s case is, or in what manner it is intended to be sup¬ 
ported, or how a flaw can be detected in it, he will inevitably 
fail.- 


§ 1600. Still it is not necessary that the inspection should be 
demanded exclusively with the view of establishing the original 
case of the applicant; but the Court will entertain the motion, if 
the object be to obtain material evidence to answer the opponent’s 
case. Where, therefore, to an action of detinue for a deed the 
defendant had pleaded a general lien for work done by him as 
attorney for plaintiff, the plaintiff, on an affidavit stating that he 
had never retained the defendant, and that the bill of costs was 
due not from himself, but from a third party whom he named, 
was permitted to inspect such entries in the attorney’s books as 
related to the costs in question.’' So, where in an action by an 
architect to recover his commission for superintending the erection 
of certain buildings for defendant, the affidavit, in support of an 
application to inspect the plaintiff’s day-book or journal, alleged 
that the work was never done; and that, if done, the charge was 
excessive; the Court held that the defendant was entitled to an 

* Pepper r. Chambers, 7 R 226. 

^ Sneider v. Mangiuo, 7 Ex. R 229. 

* Post, § 1603, et seq. 

* Scott V. Walker, 2 E. & B. 660, per lord Campbell; Sneider v. Man- 
gino, 7 Ex. R 229 ; Hunt v. Hewitt, id. 244 ; Wright v, Morrey, 11 Ex. 
R 209. 

^ Scott V. Walker, 2 E. B. 665. See also Bayner e. AUhusen, 2 L. 
M. is P. 696, per Erie, J. ; and Galsworthy v. Norman, 21 L, J., Q B., 
70, per id. 
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inspection, to see if there were any entries relating to the work, 
and what price was therein charged.**- 

« 

§ 1601. In the case of Doe v. 'Langford * the facts were 
these:—The defendant, being a freeholder of certain premises, 
was also assignee of a lease of other adjoining premises, the 
reversion of which was in the lessor of the plaintiff. A dis¬ 
pute arose respecting the boundary of the two properties, and 
ejectment was brought, at the expiration of the lease, to recover 
a plot of land which the lessor of the plaintiff alleged was 
parcel of the leasehold, but which the defendant claimed as 
his freehold. The lessor of the plaintiff thereupon applied to 
the Court for leave to inspect the lease, as he had no coun¬ 
terpart of it, the assignment of the lease, and the conveyance 
of the freehold; but Mr. Justice Erie, while he granted so much 
of the application as related to the lease and assignment, refused 
to make any order with respect to the conveyance, as that deed 
could not in any way prove the title of the applicant to the land 
which he sought to recover. In the case of Hill v. Philp,* a 
question arose as to whether certain documents were privileged 
from inspection. There an action was brought against the keeper 
of a lunatic asylum for improper treatment of a lunatic, and the 
plaintiff sought to inspect the books kept by the defendant as 
required by the Act of 8 9 Viet., c. 100,—the defendant’s 

licence,—the order and medical certificates under which the 
plaintiff was confined,—and all letters written either by the plain¬ 
tiff’s wife, or by the commissioners of lunacy, to the defendant' 
relating to the plaintiff. The application was resisted on the 
fourfold ground, 1, that it was contrary to public policy to allow 
the inspection; 2, that the documents were strictly confidential; 
3, that, if produced, they might subject the defendant to an 
indictment, and self-crimination could not be enforced; and, 4, 
that it did not appear in what way they could be material in 
support of the plaintiff’s case. The Court very properly over¬ 
ruled all these objections, and ordered the inspection as prayed. 


* Hunt V. Hewitt, 7 Ex. B. 236. See Riccard v. luclosure Cominis. 4 £. & 
B. 329. ® 1 Bail Ct. Cas. 37, per Erie, J. ; 21L.* J., Q. B., 217, S. 0. 

» 7 Ex. R. 232. 
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§ 1603. As no provision is made in either statute respecting 
the place in which documents are to be inspected, the applicant, 
if he wishes any place to be specially appointed, must have it 
named in the rule or order.' The costs of the inspection must 
be paid by the party seeking it; but the costs of the application 
will in general be regarded as costs in the cause." 

§ 1603. Such being the principal cases which have been decided 
by the courts of common law with respect to the discovery and 
inspection of documents, it remains to be seen under what 
circumstances a Court of Equity will enforce the production of 
papers. And here it may be generally observed, that, while 
courts of equity recognise no distinction between public and 
private documents, or between deeds and other less formal 
writings,* they will compel discovery in aid of civil rights only: 
and therefore, unless tlie defendant waives the objection to their 
authority, they will never enforce an inspection of documents to 
aid either the prosecution of, or the defence to, an indictment or 
information." Neither will a court of equity interfere, any more 
than a court of law, where the discovery sought would subject the 
defendant to any criminal proceeding, penalty, or forfeiture,' or 
would violate the rules which relate to professional privilege.* 
Subject to these exceptions, any party to an action at law, 
whether he be plaintiff or defendant,' is entitled in equity to 
exact from his opporffent a discovery of the evidences, and there¬ 
fore to inspect dnd take copies of the writings, which relate either 
to his case alone,* or to his case as well as to that of his oppo¬ 
nent.® He is also entitled to a discovery of everything which 


^ Bogers «. Tumor, 21 L. J., Ex., 8. 

= HiU V. Philp, 7 Ex. R. 232. * Wigram on Disc. § 400. 

" Lord Montague v. Dudman, 2 Ves. Sen. 397, per Lord Hardwicko ; 
Glyn V. Houston, 1 Keen, 329 ; Macaulay v. Shackell, 1 Bligh, N. S. 126, 
et seq., per Lord Eldon; Wigram on Disc., § 10 ; ante, § 1361, 

‘ Ante, §§ 1308—1312, 1318 ; Wigram on Disc., §§ 127—147, 442. 

* Ante, § 832, et seq. Wigram on Disc., §§ 136—138, 442. 

^ Wigram on Disc., § 87. * Wigram on Disc., §§ 23, 26, 284. 

* Smith V. Duke of Beaufort, 1 Hare, 620 ; 1 Phill. 220, S. C. ; Burrell 
«. Nicholson, 1 Myl. & K. 680 ; Earp v. Lloyd, 3 Kay & J. 649 ; Bolton 
V. Corp. of LiTcrpool, 1 Myl. and K. 88 ; Att.-Gon. v. Lambo, 3 Y. & Coll., 
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may enable him to defeat the case or title which he expects his 
opponent will set up;' and he has a further right to know what 
that case or title is; * but stUl he has no right whatever to a 
discovery of the evidences, or to an* inspection of the writings, 
which either relate exclusively to his adversary’s case,’ or are not 
material to the issues about to be tried at law." 

§ 1604. The mode of obtaining the inspection required when a 
bill of discovery is filed, is .well explained by Vice-Chancellor 
Wigrara.* “ The plaintiff alleges in his bill (in effect), that the 
defendant has in his possession or power, deeds, papers, and 
writings relating to the matters mentioned in the bill; and that, 
by the contents of such deeds, papers, and writings, if the same 
were produced, the truth of the plaintiff’s case would appear. 
The defendant is then required by the bill to admit or deny the 
truth of these allegations; if he admits having possession or 
power over any such deeds, documents, or writings, he is required 
by the bill, and is prima facie bound, to describe them, either in 
the body of his answer, or in the schedule to it. The plaintiff 
then moves the Coui’t that tlie defendant may be ordered to 
produce and leave in the ” Record and Writ Office ® “ the deeds, 
papers, and writings so described, with liberty for the plaintiff to 
inspect them and take copies thereof.” Though this mode of 
proceeding has of late years been substituted for the more 
cumbrous course of requiring the defendant to set out the 
contents of the documents in his answer, the orders for produc¬ 
tion still rest upon the principle that the documents are part of • 


Ex. R., 162; Wigram on Disc., §§ 326, 367; Combe v. Corp. of London, 
1 Y. & Coll. C. C. 631; 16 L. J., Ch., 80, S. C.; Att.-Gen. ■». Thompson, 
8 Hare, 106 ; Stainton v. Chadwick, 3 M. & Gord. 676; 13 Beav. 320, 
S. C. See Gomm v. Parrott, 26 L. J., C. P., 279. 

* Att..Gen. v. Corp. of London, 2 Hall & T. 1, 11—18; 2 M. Gord. 

247 ; 12 Beav. 8, S. C. ; Stainton v. Chadwick, 3 M. (k Gord. 675 ; 13 
Beav. 320, S. 0. ® Id. 

“ Bolton V. Corp. of Liverpool, 1 Myl. (k K. 88; 3 Sim. 467, S. C ; 
Smith V. Duke of Beaufort, 1 Hare, 620 ; 1 Phill. 220, 221, S. C. ; Glovor 
D. HaU, 2 Phill. 484. 

* Wigram on Disc., §§ 224—237. 

« Gen. Ord. 67, 16th Oct. 1862. 


Wigram on Disc., § 286. 
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the defendant’s compulsory examination: and consequently, at 
the trial at law, the plaintiff cannot read tlie writings produced 
without putting in the entire answer of the defendant, and thus 
affording him the benefit of any explanation he may have given 
respecting them.* 

§ 1605. As in all cases where a discovery of the contents of 
papers is prayed, the onus is upon the plaintiff to prove his right 
thereto, and the only evidence on which he can rely is the 
defendant’s admission; ^ it follows that, with a single exception 
to be presently mentioned,^ a court of equity will not make an 
order for inspection of documents, unless the plaintiff can show 
from the defendant’s answer,* or from his affidavit in the nature 
of a supplemental answer,* first, that the writings in question are 
in the possession or power of the defendant;' and next, that they 
are relevant to his own case,^ or, in other words, tliat he has an 
interest in their production for the purpose of the trial about to 
take place, either as affording affirmative evidence of some right 
or title belonging to him," or as tending to disprove the title or 
case of his opponent, by showing some specific defect therein.* 

§ 1606. The exception just alluded to is recognised where the 
defendant, admitting the documents to be in his possession, so 


* Smith V. Duke of Beaufort, 1 Haro, 624 ; Browu v. Thornton, 1 MyL 
4; Or. 243 ; Miller v. Gow, 1 You. & ColL C. 0. 66; Wigram on Diflc., § 285. 

® Wigram on Disc., § 293; Storey®. Lord George Lennox, IMyl. & Or. 634. 
*5 1606. * Wigram on Disc., § 294. 

‘"wigram on Disc., § 293. As to these affidavits, see Llewellyn v. 
Badeley, 1 Hare, 62^, and cases there cited ; Morrice v. Swaby, 2 Beav. 
600 ; Gardner v. Dangerfield, 6 Beav. 389. 

' Wigram on Disc., § 294. See Burbidge v. Bobinson, 2 M. & Gord. 
244 ; Beynell v. Sprye, 21 L. J., Ch., 13. 

^ Wigram on Disc., §§ 299—301; Glover v. Hall, 2 Phill. 484 ; Peile 
V. Stoddart, 1 Hall & T. 207. 

“ Wigram on Disc., § 296 ; Wright v. Vernon, 1 Drew. 344; Hambrook 
V. Smith, 17 Sim. 209. 

* Smith V. Duke of Beaufort, 1 Phill. 209 ; 1 Hare, 607, S. C.; Stain- 
ton V. Chadwick, 3 M. 4; Gord. 576; 13 Beav. 320, S. C. ; Glasscott v. 
Copper Miners’ Co., 11 Sim. 306 ; Combe v. Corp. of London, 1 You. & 
Coll. C. C. 631; 16 L. J., Ch., 80, S. C. ; Harris ®. Harris, 4 Hare, 179. 
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incorporates them by general or special reference with his answer, 
as to make them form a substantial 'l)art of it. In this case the 
plaintiff will be entitled to their production, whether they con¬ 
stitute his title or the exclusive title of the defendant; because 
the latter, by thus dealing with the documents, will be held to 
have waived any objection to their production; and this, too, 
although in a subsequent part of his answer he should expressly 
claim the privilege of withholding them, either as forming no part 
of his opponent’s case, or as confidential communications.' The 
same doctrine would apply, if a petitioner were to refer in his 
petition to a document in his possession.^ In short, neither 
party to a suit will be allowed to set out a document in part 
and then refer to it, and afterwards to tell his opponent that he 
shall not see it, because he himself was not bound originally to 
furnish any information respecting it. Either he must abstain 
from referring to any part of it, or he must permit his opponent 
to examine every part. He cannot after a general reference turn 
round, and say, “ I told you something I was not bound to tell 
you; I will now claim my privilege, and tell you no more.”® 

§ 1607. Though all documents will be considered as being in 
the defendant’s power, which he admits to be in the hands of his 
agent, or of any other person under his control* the Court will not 
in general order the production of papers, where it appears by the 
defendant’s answer, that he has a joint possession of them with 
somebody else who is not before the Court,* and who has an 


* Hardman v. Ellames, 2 Myl. & K. 732, 745; MacintoBh v. Great 
Western EaU. Co., 18 L. J., Ch., 169. 

* Peyton u Lambori^ 6 Ir, Eq. R., N. S., 9. 

^ Macintosh v. Great Western Rail. Co., 18 L. J., Ch., 170, per Lord 
Cottenham. See ante, § 1319. 

* Wigram on Disc., § 294; Ex parte Shaw, Jacob, 272 ; Morrice v. 
Swaby, 2 Beav. 600 ; Rodick v. Gandell, 10 Beav. 270 ; Palmer v. Wright, 
id. 234; Monsel v. Lindsay, 13 Ir. Eq. R. 144. Documents pledged by 
the defendant are not under his control, Liddell v. Norton, 1 Kay, app. zL 

* See ante, § 1691. 

s Murray i>. Walter, Cr. ii Ph. 114, 124, 126, per Lord Cottenham; 
Taylor v. Rundell, Cr. ib Ph. Ill, per id. ; Reid v. Langlois, 1 M. & (Jord. 
627, 636—638, per id. ; 2 HaU & T. 69, 69—72, S. C. ; MorreU v. 
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interest in them distinct from his own; ‘ but in these cases, the 
plaintiff must either make all tlie persons interested parties to the 
suit,® or he may comp^il tlie defendant to furnish in his answer a 
full discovery of the contents of these documents; * and should he 
adopt tills latter course, and should the papers he in the custody of 
some one who holds tliem for the defendant and the other persons 
interested, the defendant must still answer the interrogatories 
respecting their contents; for every defendant is bound to inspect, 
and answer as to the contents of, all documents that are in his 
possession or power; and all which he has a ri^ht to inspect, pro¬ 
vided he can enforce that right, are in his ‘power* It may further 
be observed, that no valid objection can be taken to an order for 
the production of memoranda, which are admitted by the de¬ 
fendant to relate to the matters in dispute, and to be in his 
possession, on the ground that they are intermingled with other 
entries in the same book, to a discovery of which the plaintiff is 
not entitled, and which cannot be separated or sealed up.° 

§ 1608. Independent of bills of discovery, courts of equity have, 
since 1853, adopted a summary mode of proceeding for enforcing 
the production of documents. The new practice is regulated by 
§§ 18 and 30 of the Chancery Procedure Amendment Act.® 
§18 enacts, that “ it shall be lawful for the Court, upon the 
application of the plaintiff in any suit in the said court, whether 
commenced by bill or by claim,—and, as to a suit commenced by 
bill, whether *the defendant may or may not have been required to 
answer the bill, or may or may not have been interrogated as to 
the possession of documents,—^to make an order for the production 

Wootten, 13 Boav. 106 ; Lopez «. Deacon, 6 Beav. 264; Penney v, 
Goode, 1 Drew. 474; Wigram on Diec., § 294. 

* Glyn V. Oaulfeild, 3 M. & Gord. 463 ; Pew v. Guj^y, 11 Beav. 467. 

- Lopez V. Deacon, 6 Beav. 268, per Lord Langdale; Wigram on Disc., 
§§ 294, 327. 

“ Lopez ». Deacon, 6 Beav. 268 ; Taylor v. Bundell, 1 PhiU. 222. 

* Taylor v. RundeU, 1 PMll. 226, per Lord Lyndhurst. 

‘ Carew d. White, 6 Beav. 172. Those who wish for more detailed 
information respecting bills of discovery are referred to Vice-Chancellor 
Wigram’s able treatise on that subject, 

® 16 d; 16 Viet., c. 86. 
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by any defendant upon oath, of such of the documents in his 
possession or power relating to matters in question in the suit as 
the Court shall think ht; and the Cour( may deal with such 
documents when produced, in such manner as shall appear just.” ' 
§ 20 enacts, that “ it shall be lawful for the Court, upon the 
application of any defendant in any suit, whether commenced by 
bill or by claim, but as to suits commenced by bill, where the 
defendant is required to answer the plaintiff’s bill, not until after 
he has put in a full and sufficient answer to the bill, unless the 
Court shall make any order to the contrary, to make an order for 
the production by the plaintiff in such suit, on oath, of such of the 
documents in his possession or power relating to the matters in 
question in the suit, as the Court shall think right; and the Court 
may deal with such documents, when produced, in such manner 
as shall appear just.” 

§ 1609. The above statutory provisions make no alteration in 
the ancient rule in equity, which requires that every party, 
whether plaintiff or defendant, who seeks to enforce the pro¬ 
duction of documents, must rest his application on the sworn 
admission of his adversary, that the documents in question are 
either in his custody or under his control.* A plaintiff, therefore, 
cannot obtain an order for production, on his own affidavit that 
the document required is in the defendant’s possession, if the 
defendant does not himself admit, on oath, that such is the case.* 
When the suit is commenced by biU, an order upon the plaintiff 
to produce documents may be made under § 20 of the Act at any 
time after the answer has been put in, and though the period of 
six weeks allowed for excepting to the answer has not expired; 
but if the summons is taken out very soon after the filing of the 
answer, the Court will give time to the plaintiff to ascertain 
whether the answer is sufficient." All applications under the 
Act should be made, in the first instance, to a judge at chambers;’ 

’ See ante, p. 1030, n. 2. 

^ Lamb v. Orton, 22 L. J., Oh,, 713, per Kindersley, Y.-C. 

’ Id. 

" Walker v. Kennedy, 26 L. J., Oh., 397, per Kindersley, V.-C. 

’ Thompson v. Texilon, 9 Hare, app. xlviu. & xlix. 
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and no affidavit is necessary in support of the motion. The 
judges, however, have settled a form of affidavit to be made by the 
opponent.' 

c 

§ 1610. The practice in Ireland with respect to enforcing the 
production and inspection of documents is regulated in part by 
§ 6 of Lord Brougham’s Act of 1851, which has been already 
discussed,* and in part by § 64 of the Act of 16 & 17 Viet., c. 113. 
This section enacts, that “ when any party shall rely on any deed 
or document, or any portion thereof, in his pleading, the said 
deed or document shall be produced upon every trial and argu¬ 
ment in the cause, unless its nonproducUon can be satisfactorily 
excused; and in default thereof, it shall be lawful for the Court 
or judge before whom such trial or argument shall be had, to 
exclude the said party so in default from all benefit or advantage 
of the said deed or document, or to make such order for the 
postponement of the trial or argument, and the payment of the 
costs occasioned by the said postponement, as shall seem to be 
just; and the opposite party shall be at liberty, by notice in 
writing, to demand of the party so relying on the said deed or 
document an inspection or copy, or both an inspection and 
copy of the same, including the names of the witnesses by whom 
it was attested, if wiy, and any indorsement or defeasance 
thereon, and the production of it for the purpose of its being 
stamped, jf necessary, and also the production, inspection, or 
copy of any other deed or instrument whereof inspection could 
be obtained by a bill of discovery; and such copy when fur¬ 
nished, shall be certified to be a correct copy by the attorney 
furnishing the same; and in case such copy shall not be de¬ 
livered, or such inspection or production shall not be granted, 
the party demanding the same shall be at liberty to apply to the 
Court or judge for an order for such copy or inspection or pro¬ 
duction, or copy and inspection and production, as such judge 
shall think fit, but such demand, notice, or order, shall in no case 

' Bochdale Can. Co. v. King, 15 Bear. 11. See M'Intosh v. Great 
West. Bail. Co., 1 Sm. & Gif. 4 ; Wing v. Harvey, 1 Sm. dr Gif., app. z. 

’ Ante, § 1595. 
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operate as a stay of proceedings, except when a special order shall 
be made by a jjidge to that effect.” • 

§ 1610 a. The statutes recently pals^d for amending the laws 
relating to probates, whether in England or in Ireland, respec¬ 
tively contain important provisions for the purpose of enforcing 
the production of testamentary instruments. § >16 of the English 
Act,' and § 31 of the Irish Act,* severally enact, that “the Court of 
Probate may, on motion or petition, or otherwise, in a summary 
way, whether any suit or other proceeding shall or shall not be 
pending in the Court with repect to any probate or administration, 
order any person to produce and bring into the principal or any 
district registry, or otherwise as the Court may direct, any paper 
or writing being or purporting to be testamentary, which may be 
shown to be in the possession or under the control of such 
person; and if it be not shown that any such paper or writing is 
in the possession or under the control of such person, but it shall 
appear that there are reasonable grounds for believing that‘he has 
the knowledge of any such paper or writing, the Court may direct 
such person to attend for the purpose of being examined in open 
Court, or upon interrogatories respecting the same, and such 
person shall be bound to answer such questions or interrogatories, * 
and, if so ordered, to produce and bring in such paper or writing, 
and shall be subject to the lilce process of contempt in case of 
default in not attending or in not answering such questions or 
interrogatories, or not bringing in such paper or writing, as he 
would have been subject to in case he had been a party to a suit 
in the court and had made such default; and the costs of any such 
motion, petition, or other proceeding shall be in the discretion of 
the Court”’ * 

§1611. The County Courts possess, an indireci power of com- 

1 20 & 21 Viet., c. 77. = 20 <fc 21 Vint., c. 79, Ir. 

® Applications under the above enactment ‘4 may be made to the judge, 
on motion or petition, or by summons served on the opposite party in any 
suit, and upon motion and affidavit in cases where no suit is pending.” 
Beg. 31 of Biules for Ct. of Prob. in contentious business, and Forms of 
subpoenas applicable to these cases, which are there given. Nos. 22, 23, 24, 
and 25. 
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peUing any party to an action in those courts to allow any written 
instrument, which is in his. possession, to he inspected by his 
opponent, provided such opponent can show that he has an 
interest in the document. This power is conferred by rule 63 of 
the Practice Begulations, which provides, that “where in any 
action, the pMntiff or defendant is desirous of inspecting any 
written or printed document or instrument, in which he has an 
interesty and to the production of which he is entitled for the 
purposes of the action, and whicl^, shall be in the possession or 
power, or under the control, of the other party, such plaintiff or 
defendant may, five clear days before the day of hearing, give 
notice to the other party by post or otherwise, that he or his 
attorney desires to inspect such document or instrument, de¬ 
scribing the same, at any place to be appointed by the other 
party; and if such other party shall neglect or refuse to appoint 
such place, or to allow such plaintiff or defendant or his attorney 
to inspect such document or instrument within three days after 
receiving such notice, the judge may, in his discretion, on the day 
of hearing, adjourn the cause, and make such order as to costs as 
he shall think fit.” 

* § 1612. In some few cases facility is given for the inspection of 
private documents by the express provisions of statutes. Thus, 
by § 5 of the Act of 53 Geo. 3, c. 141, persons liable to pay 
annuities or rent-charges, certain particulars of which were, prior 
to the lOJtK of August, 1864,* required to be enrolled in Chancery,® 
may obtain a copy of any deed, bond, instrument, or other assur¬ 
ance, whereby the annuity or rent-charge was granted, by giving 
twenty-one days’ notice in writing to the person entitled to such 
annuity, or rent-charge, and by paying a reasonable sum for such 
copy; and the holder of the original instruments is directed to 
allow the person to whom such copies shall be sent, to examine 
them with the originals; and, in the event of the payee of the 
annuity or rent-charge, or the j^lder of the original instruments, 
refusing to comply with tliese jJrovisions, application may be made 
to any judge of the Queen’s Bench or Common Pleas, who will 

* When 17 & 18 Viet., c. 90, which repeals the Acts relating to the 
Enrolment of Annuities, was passed. ’ See ante, § 1027, 1028 a. 
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thereupon make such order as he may think proper. So, under 
§ 9 of the Act of 7 Geo. 2, c. 8, evei^ stockbroker is required to 
keep a book and enter therein all contracts, &c., which he shall 
make from time to time between other parties in buying or selling 
stock, to the intent that such broker shall produce such book, 
“ when thereunto lawfully required.” The meaning of this enact¬ 
ment seems to be, not that the broker is compellable to produce 
liis book to a mere stranger, but that he may be forced to produce 
it to be inspected by his principals. Therefore, where a broker 
brought an action as indorsee of a bill of exchange against the 
acceptor, and the defence was that the bill was accepted for the 
accommodation of the drawer, who had indorsed it to the plaintiff 
in payment of moneys due on time bargains for stock, the Court 
refused to compel the plaintiff to produce his book in order to 
enable the defendant to plead and prove these facts. They held 
that the defendant had no legal interest in the book, and that it 
was contrary to sound principles of justice to oblige a party to 
supply evidence which might criminate himself.' 

§ 1613. With respect to the production of documents at the 
trial little need here be said ; for since parol evidence of the 
contents of writings cannot be given as primary proof, the party 
who relies upon a document must either produce it, or give such 
satisfactory reason for its non-production as will justify him in 
having recourse to secondary evidence.® If, therefore, the paper 
be lost or destroyed, or if its production be physically impossible 
or highly inconvenient, the particular fact relied on must be 
proved;® if it be in the custody of a stranger, he must be served 
with a writ of subpoena duces tecum and if it be in the hands 
or power of the adverse party, the practice in general is to give 
liim or his attorney ,a regular notice to produce it at the trial.® 
Not that, on proof of such notice, the adversary is compellable to 
furnish evidence against himself; but the notice is given, as has 

' Pritchett v. Smart, 7 Com. B. 626; 6 Dowl. <Sr L. 702, S. C. 

‘ Ante, § 398. As to the effect of producing a document to a witness 
under cross-examination, see ante, §§ 1270, 1301, 1307. 

" Ante, §§ 398, 399, 408. 

^ Ante, § 427. ® Ante, § 410, et seq. 

4 s 2 
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been before explained, to lay a foundation for the introduction of 
secondary evidence of the contents of the document, by showing 
that the party has done all in his power to insure the production 
of the original. 

§ 1614.' Where notice has been given to the opponent to 
produce papers in his possession or power, the regular time for 
calling for their production is not until the party who requires 
them has entered upon his case; till which time the other party 
may, in strictness, refuse to produce them, and no cross- 
examination as to their contents is then allowable." Still, it is 
considered rigorous to insist upon this rule, and as a close adhe¬ 
rence to it would be productive of inconvenience, the judges are 
very unwilling to enforce It.* The production of papers upon 
notice does not make them evidence in the cause, unless the 
party calling for them inspects them, so as to become acquainted 
with their contents; in which case he is obliged to use them as 
his evidence,^ at least if they be in any way material to the 
issue.’ The reason for this rule is, that it would give an uncon¬ 
scionable advantage to a party, to enable liim to pry into the 
affairs of his adversary, without at the same time subjecting him 
to the risk of making whatever he inspects evidence for both 
parties. . 

% 

♦ 

§ 1615. If a party, after notice, declines to produce a document, 
when formally called upon to do so, he will not afterwards be 
allowed to change his mind; and, therefore, if he once refuses, 
he cannot, when his opponent has proved a copy, and is about to 
have it read, produce the.original, and object to its admissibility 
without the evidence of an attesting witness.® Neither, after such 

* Gr. Ev., § 663, in part. * Graham v. Dyster, 2 Stark. R. 23. 

® Sideways v. Dyson, 2 Stark. R. 49 ; Calvert v. Flower, 7 C. & P. 386, 
per Lord Denman. 

* Calvert v. Flower, 7 C, P. 386 ; Wharam v. Routledgo, 6 Esp. 236, 
per Lord Elleoborongh. 

‘ Wilson V. Bowie, 1 C. & P. 10, per Park, J, See Sayer v. Kitchen, 1 
Esp. 210. 

* Edmonds v. Challis, 7 Com. B. 413, 439; 6 Dowl. & L. 681, 690 
S. C. ; Jackson v. Allen, 3 Stark. R. 74. 
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refusal, will he be permitted to put the document into the hands 
of his opponent’s witnesses for the jfhrpose of cross-examination,' 
or to produce and prove it as part of his, own case.* The same 
rule prevails where a party determines upon keeping back a 
chattel, when called upon under notice to produce it.® 

§ 1616.* If the instrument, on its production, appears to have 
been altered, it is a general rule that the party offering it in 
evidence m/ast explain this appearance, if he be called upon to do 
so by the issue raised,^ and if the instrument be not admitted hy his 
opponent tinder notice; * because, as every alteration on the face 
of a written instrument renders it suspicious, it is only reasonable 
that the party claiming under it should remove the suspicion.^ 
If the alteration is noted in the attestation clause as having been 
made before the execution of the instrument, it is sufficiently 
accounted for, and the credit of the instrument is restored.® It 
was formerly a presumption of law, that an interlineation, if 
nothing appeared to the contrary, had been made contempo- 

' Doe V. Cockell, G C. <Ss P. 527, 528, per Aldcrson, B. 

® Doe V. Hodgson, 12 A. & E. 135 ; 2 M. «fe Rob. 283, S. 0. 

® Lewis V. Hartley, 7 0. & P. 405, per Lord Abinger. There notice was 
given to produce a dog for tho purpose of identification. 

* Gr. Ev., § 66^# in part. 

® Parry v. Nicholson, 13 M. & W. ■ 779, per Parke, B. ; ante, §§ 264, $ 
269, post, § 1635. 

* Freeman «. Steggal, 14 Q. B. 202 ; ante, § 704. 

^ Henman v. Dickinson, 5 Bing. 183; 2 M. Pay. 289, S. (J. ; Clifford 
V. Parker, 2 M. 4; Gr. 910 ; London & Brighton Railway Co. v. Fairclough, 
id. 706, per Tindal, C. J. ; Earl of Falmouth v. Roberts, 9 M. W. 471. 

With respect to some few instruments the Legislature has expressly 
declared that all alterations made therein shall be void unless they be duly 
attested. Thus, the Merchant Shipping Act of 1864, 17 & 18 Viet., c. 
104, enacts in § 163, that, “Every erasure, interlineation, or alteration in 
any such agreement with seamen as is required by the third part of this 
Act (except additions' so made as hereinbefore directed for shipping substi¬ 
tutes or persons engaged subsequently to the first departure of the uhip) 
shall be wholly inoperative, unless proved to have been made with the con¬ 
sent of all the persons interested in such erasure, interlineation, or alteration, 
by the written attestation (if made in her Majesty’s dominions) of some 
shipping master, justied, officer of customs, or other public functionary, or 
(if made out of her Majesty’s dominions) of a British consular officer, or, 
where there is no such officer, of two respectable British merchants.” 
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raneously with the execution of the instrumentand this pre¬ 
sumption still prevails in the case of a deed, because a deed 
cannot be altered after, its execution without fraud or wrong, and 
fraud or wrong is never assumed without some proof.* Indeed, it 
may be laid down as a general rule, that wherever it is an offence 
to alter a document after it has been completed, the law pre¬ 
sumes, primd facie, that any alteration apparent on it was made 
at such a time and under such circumstances as not to constitute 
an offence.® With respect, however, to a bill of exchange, or a 
promissory note, the law presumes nothing,^ but leaves the jury 
to decide, first, by inspecting the instrument itself, whether any 
alteration has been made; and then, on considering the extrinsic 
evidence offered, at what time, and under what circumstances, 
such alteration, if any, was made.® These last questions cannot 
be solved by the jury on the mere inspection of the writing, for 
juries must decide, not on conjecture, but on proof.® 

§ 1617. The rule of law applicable to this subject is, that any 
material alteration in a written instrument, whether made by a 
party or a stranger, is fatal to its validity, provided it were made 
after its execution, and without the privity of the party to be 
affected by it, and perhaps, also, with this additional proviso, that 
the alteration was made while the instrument was in the possess- 
sion, or at least under the control, of the party seeking to enforce it.* 


* Trowel®. Castle, 1 Keb. 22. As to alterations in wills, see ante, § 134. 

® Doe ®. Catomoro, 16 Q. B. 746 ; Simmonds ®. Budall, 1 Sim. N. S. 
136, per Lord Cranworth.' 

^ B. V. Gk)rdon, 1 Pearce is Dears. 0. C, 686, 591. There an affidavit 
was produced with an interlineation on it. 

® Johnson ®. Duke of Marlborough, 2 Stark. B. 278, per Abbott, J, 

^ Bishop V. Chambre, M. & M. 116; 3 C. & P. 66, S. 0. ; Taylor v. 
Mosely, 6 C. P. 273 ; Cariss ®. Tattersall, 2 M. Gr. 890. All these 
questions are of course determined in the first instant^ by the Court, when 
they are raised upon a preliminary objection to the admissibility of the 
instrument; but they are again open to the jury. Boss v. Gould, 5 
Greenl. 204. 

® Knight V. Clements, 8 A. (k E. 216 ; 3 .N. &Per. 376, S. 0. ; Clifford 
V. Parker, 2 M. <k Gr. 909 ; Byrom ®. Thompson, 11 A. & E. 33. 

» Davidson v. Cooper, 11 M. is W. 778, 799, 8p2 ; 13 M. «k W. 343, 
S. 0. by Ex Ch. See post, §§ 1624--1626. 
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This rule, which was originally propounded with respect to 
deeds,* probably because, in former* days, most written engage¬ 
ments were drawn in that form,® has "^ince been extended to 
negociable securities,® bought and sold notes,® guarantees,® and 
policies of assurance; * and may now be said to apply equally 
to all written instruments, which constitute the evidence of 
contracts.^ 

§ 1618.® The grounds of this doctrine are twofold. The first 
is that of public policy, which dictates that no man should be 
permitted to take the chance of committing a fraud, without 
running any risk of losing by the event in case of detection.® 
The other is, to insure the identity of the instrument, and pre¬ 
vent the substitution of another, without the privity of the party 
concerned.*® Besides these grounds, which are common to all 
altered written instruments, a third reason for the rule, chiefly as 
it applies to bills of exchange and promissory notes, may be found 
in the necessity which obtains for protecting the revenue arising 
from the stamp laws; *' but with respect to these laws, it 
should be observed, that it is immaterial whether the alteration 
were made with or without the consent of the parties to the 
instrument.'* 

§ 1619. In saying that an instrument will be rendered void 
by any material alteration, indefinite language is of necessity 
employed, but a short reference to some of the leading cases on 

* Pigot’s case, 11 Rep. 27. 

® Master d. Miller, 4 T, R. 330, per Lord Kenyon. 

® Id. ; 2 H. Bl. 141, S. C. in error. 

'' PoweU V. Divett, 15 East, 29 ; MoUett v, Wackerbarth, 5 Com. B. 181. 

® Davidson v. Cooper, 11 M. W. 778. 

® Forahaw v. Chabert, 3 B. 4; B. 158 ; 6 Moore, 369, S. C. ; Fairlie v. 
Christie, 7 Taunt. 416 ; 1 Moore, 114 ; Holt, N. P. R 331, S. C. ; Camp¬ 
bell V. Christie, 2 Stark. R 64, per Lord EUenborough. 

^ Davidson v. Cooper, 11 M. «k W. 802. 

® Gr. Ev., § 565, as to first six lines. 

® Master «. Miller, 4 T. R. 329, per Lord Kenyon. 

*® Sanderson v. Symonda, IB. <b B. 430, per Dallas,. C. J, 

'* Mason v. Bradley, 11 M. & W. 694, per Parke, B. ; Davidson v. Cooper, 
id. 787, per id. ** Bowman v. Nichol, 5 T. R. 637. 



1448 


WHAT AMOUNTS TO MATERIAL ALTERATION. 


[part in. 


this subject will serve, in a great measure, to explain what 
constitutes materiality. Thus, any alteration in negociable 
securities, as to the date,* amount, or time of payment;* the 
addition of a ,claim for a' specific rate of interest; * the inser¬ 
tion of words to limit or vary the consideration as originally 
expressed;^ the introduction of a place for payment, though the 
acceptance still remains a general acceptance; * the substitution 
of one place for another;' the converting a joint, into a joint and 
several, responsibility; * the affixing an additional maker’s name 
to a joint and several note after it has issued; * or, it seems, the 
cutting off the signature of one of several co-promisers in a joint 
and several note; —will, at common law, as against any party not 
consenting thereto, invalidate the instrument, even in the hands of 
an innocent holder; and will for the most part prove equally fatal, 
by virtue of the stamp laws, though made’ by consent of all 
parties.*" So, where a sold note was altered, without the knowledge 
of the purchaser, by inserting an additional term into the contract,'* 
—and where an agreement was apparently converted into a deed, 

* Outhwaito v. Luutley, 4 Camp. 179, per Lord Ellouborough ; Walton v. 
Hastings, id. 223 ; 1 Stark. R. 215, S. 0., per id. ; Cardwell v. Martin, 9 
East, 180 ; Master v. Miller, 4 T. R. 320; 2 H. BL 140, S. C. 

® Bowman v. Mchol, 5 T. R. 537; Alderson v. Langdale, 3 B. <b Ad. 660. 

* Warrington v. Early, 2 E. «fe B. 763. 

* KnUl V. Williams, 10 East, 431. 

‘ Macintosh v. Maydon, Ry. & M. 362, per Abbott, C. J. ; Burchfield v. 
Moore, 3 E.* & B. 683 ; Desbrowe v. Wetherby, 1 M. & Rob. 438, per 
Tindal, C. J., S. C. nom. Dcsbrow ». Woatherlcy, 6 C. & P. 768; Taylor 
v. Moseley, 1 M. <fc Rob. 439, n. per Lord Lyndhurst, C. B. ; 6 C. & P. 
273, S. 0. ; Crotty v. Hodges, 4 M. & Gr. 661 ; 6 Scott, N. R. 221, S. C. ; 
Cowie V, Halsall, 4 B. th A. 197 ; 3 Stark. R. 36, S. 0. See 1 & 2 Geo. 4, 
c. 78. 

* Tidmarsh v. Grover, 1 M. SeL 736 ; R. v. Treble, 2 Taunt. 329 ; 
R. & R 164, S. C. 

7 Perring v. Hone, 4 Bing. 28 ; 12 Moore, 136 ; 2 0. & P. 401, S. C. 

* Gardner v. Walsh, 6 E. B. 83 ; overruling Catton v. Simpson, 8 A. 

th E. 136 ; 3 N. & P. 248, S, 0. See Gould v. Coombs, 1 Com. B. 643. 

® Mason v. Bradley, 11 M. & W. 690. See Nicholson v. Revill, 4 A. & 
E. 675 ; 6 N. (k M. 192, S. C. The removing, however, of the seal of one 
of several obh'gors does not, in the case of a several bond, render it void as to 
the others. Collins v. Prosser, 1 B. & C. 682 ; 3 D. & R. 112, S. C. 

*® Chit, on Bills, 181—185 ; 1 Smith’s Lead. Caa. 490. 

*' Powell V. Divott, 16 East, 29 ; Mollett i>. Wackerbarth, 6 Com. B. 181. 
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by affixing seals to the signatures of the parties,*—the respective 
instruments were held to be vitiated; and, in short, any altera¬ 
tion which causes an agreement or other writing to speak a 
language different, in legal effect, froiA what it originally spoke, 
is material. 

f 1630. On the other hand, the insertion of such words as the 
law would supply, or such as are altogether inoperative, or such 
as are necessary to correct an obvious error,* will not constitute a 
material alteration, even though made without consent; neither 
will an instrument be avoided by virtue of the stamp laws, though 
it be altered after execution in a material particular, provided 
the parties agree to make such alteration, in order to correct a 
mistake, and in furtherance of their original intention. Thus, 
where, subsequent to the execution of a policy, the insured 
inserted some words which gave him no power to do any one 
thing which he could not have done under the policy as it 
originally stood, the Court held that the instrument was not 
vacated; ’ and the insertion or alteration of a place for payment 
in a bill of exchange, though made after its acceptance, will not 
invalidate the instrument, at least a^gainst the' acceptor, provided 
the words be added or altered by the acceptor, or with his 
consent.* So, filling in the date of a warrant •f attorney after 
execution, will not avoid the instrument, for the parties must 
clearly have intended tliat tlie date should be inserted.* So, in a 
bond conditioned for the payment of lOOZ., where the word 
* “ hundred ” had been accidentally omitted in the second place in 
which tlie sum was mentioned, its insertion by a stranger was 
held to be immaterial;* and where, in a note intended to be 
negociable, the words “ or order ” had been left out by mistake, 
their insertion by the holder, with the cousent of the maker, was 

‘ Davidson v. Cooper, 11 M. & W. 784; 13 M. & W. 353, S. 0., in 
Ex. Ch. ® See Black v. Gompertz, 7 Ex, E. 862. 

® Sanderson v. Symonds, 1 B. & B. 426 ; 4 Moore, 42, S. 0. ; Clapbam 
«. Cologan, 3 Camp. 382, per Lord Ellonborongh. 

* Walter «. Cubley, 2 Cr. Mee. 161 ; Stevens o. Lloyd, M. & M. 292, 

per Lord Tenterden; Jacob v. Hart, 6 M. SeL 142. . 

* Keane v. Smallbono, 17 Com. B. 179. 

* Waugh V. Bussell, 5 Taunt. 707. 
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held neither to vitiate the instrument nor to render a new stamp 
necessary.' 

§ 1621. It is not, howevfer, on every occasion of a party tender¬ 
ing an instrument in evidence, that he is bound to explain any 
material alteration that appears upon its face; but only on those 
occasions, when he is seeking to enforce it, or claiming an interest 
under it. The extent and meaning of this rule may be well 
illustrated by the following cases. A party became tenant of a 
farm from year to year, and subsequently signed an agreement 
respecting the mode of tillage. His landlord brought an action 
for not cultivating the land according to the terms of the agree¬ 
ment, and the instrument, when produced, contained an erasure 
in the habendum, the term of years being altered from seven to 
fourteen. The Court decided that the landlord was not bound 
to explain this alteration, because the tenant held the farm under 
a parol agreement, which incorporated only so much of the written 
instrument as was applicable to a yearly holding, and consequently 
it was quite immaterial whether seven or fourteen years were 
mentioned in that instrument. The simple contract which the 
parties had entered into was fhat the tenant should farm the land 
according to certain written stipulations. “ The rule of law,” 
said Mr. Baron Parke, “ applies where the obligation is by reason 
of the instrument; here the obligation is by reason of the parol 
contract of the parties, quite independent of the subscription of 
that paper, and arising from the occupation of the land upon all 
the terms of that instrument which are applicable to a tenancy * 
from year to year, as to which an alteration in the term of years 
is wholly immaterial.” * 

§ 1622. So, in the case of Hutchins v. Scott,® which was an 

‘ Byrom v. Thompson, 11 A. A E. 31; Kershaw v. Cox, 3 Esp. 246 ; 
Hamelin v. Bruck, 9 Q. B. 306 ; Jacob v. Hart, 6 M. Sel. 142 ; Brutt 
B. Picard, By. ib M. 37 ; Robinson v. Touray, 1 M. & Sel. 217 ; Farquhar 
V. Southey, M. AM. 14 ; Eagleton v. Gutteiidge, 11 M. & W. 466. For 
American cases connected with this subject, see Hunt v. Adams, 6 Mass. 
619, 622 ; Smith v. Crooker, 6 Mass. 538 ; Hale v. Russ, 1 Greenl. 335 ; 
Knapp V, Maltby, 13 Wend. 687 ; Brown v. Pinkham, 18 Pick. 172. 

* Earl of Falmouth v. Roborts,'9 M. & W. 471. * 2 M. & W. 809. 
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action for an excessive distress, the plaintiff, in order to prove 
the amount of rent really due, put in* the agreement for the lease 
of a house. No. 35, which was in fact the house occupied by him. 
The number originally inserted in tHe instrument was 38, and 
the jury found that this had been altered to 35 after the exe¬ 
cution of the agreement, and without the defendant’s knowledge. 
The Court held that, as the demise was admitted on the record, 
the altered agreement might be given in evidence to show the 
terms of the holding. “I da not think,” said Lord Abinger, 
“ when the case is rightly understood, that the question arises, 
whether an alteration even by the plaintiff ought to avoid the 
agreement. If it does, the only conseqence would be, that it 
would be impossible for him to maintain an action upon it as 
on a demise; but it is quite a different question, whether it can 
be given in evidence. It may he void for the purpose of taking 
an interest under it, hut nevertheless admissible to prove a collateral 
faeV * * * No case has gone the length of saying that, when a 
deed is altered, and thereby vitiated, it ceases to be evidence: 
it may be so with reference to the stamp laws. * * Here, however, 
it is sufficient to decide, that this agreement was evidence to 
prove the terms of the holding; and there was no evidence of 
any other holding than that of the house No. 35.” * 

• 

§ 16S3. So also, a deed is not rendered inadmissible by altera¬ 
tion, if it be “ produced merely as proof of some right or title 
created by, or resulting from, its having been executed; ® as in the 
case of an ejectment to recover lands which have been conveyed 
by lease and release, or now by release only." There, what the 
plaintiff is seeking to enforce is not, in strictness, a right under 
the lease and release, but a right to the possession of the land, 
resulting from the fact of the lease and release having been 
executed. The moment after their execution the deeds become 
valueless, so far as they relate to the passing of the estate, except 
as affording evidence of the fact that they were executed. If the 

‘ Seo also Agricultural Oattle Ins. Co. v. Fitzgerald, 16 Q. B. 432. 

» 2M. &W. 816—Sir. 

^ See Agricultural Cattle Ins. Co. v. Fitzgerald, 16 Q. B. 432. 

“ 4 dr 6 Viet., 0 . 21. 
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effect of the execution of such deeds was to create a title to the 
land in question, that title cannot be affected by the subsequent 
alteration of the deeds. But if the party is not proceeding by 
ejectment to recover the land conveyed, but is suing the grantor 
under his covenants for title, or other covenants contained in the 
release, then the alteration of the deed in any material point after 
its execution, whether made by the party or by a stranger, would 
certainly defeat the right of the party suing to recover.” * In 
like manner, if the estate lies in grant, as a watercourse, and 
cannot exist without deed, it is said that any alteration by tlie 
party claiming the estate will avoid the deed as to him, and that 
therefore the estate itself, as well as all remedy upon the deed, 
will be utterly gone.* 

§ 1624. In the case of Davidson v. Cooper above cited,® the 
old doctrine, that every material alteration of an instrument, even 
hy a stranger, and without the 'privity of either party, avoids that 
instrument, has been recognised and adopted by the Court of 
Exchequer, and has been held to apply in all cases where the 
altered instrument is relied on as the foundation of a right sought 
to be enforced.* The supporters of this doctrine contend that it 
creates no real hardship, since the party whose right of action is 
defeated by thetalteration has his remedy by an action on the 
case against the spoliator; ’ but this argument is entitled to little 
weight, since the spoliator may either be a child, or other irre¬ 
sponsible agent, or be utterly incompetent to pay any damages; 
and if it be further urged, as was done by the judges of the 
Exchequer Chamber in the same case,® that the party who has 

* Davidson v. Cooper, 11 M. <fe W. 800, per Lord Abinger. Soo also 
Dr. Leyfield’s case, 10 Rep. 88 ; Bolton v. Bishop of Carlislo, 2H. Bl. 259; 
Doe V. Hirst, 3 Stark. R. 60. 

* More V. Salter, 3 Bulst. 79, per Coke, C. J.; Roll. R. 188 ; Lewis v. 

Payn, 8 Cowen, 71. ® Ante, § 1617. 

* Davidson v. Cooper, 11 M. <Sj W. 779, 800; Crookewit v. Fletcher, 26 
L. J., Ex., 153. 

* Markham v. Gonaston, Cro. Eliz. 626 ; 11 M. & W. 791. 

‘ “ After much doubt, wo think the judgment (of the Court of Exchequer 
right. The strictness of the rule on this subject, as laid down in Pigot’s 
case, can only bo explained on the principle, that a party, who has the custodij 
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tlie instrument in his possession is bound to take proper care 
of it, this at least assumes that the alteration is made while 
the instrument is in his custody, and consequently cannot support 
the broad proposition stated above. Indeed, it may perhaps be 
still questioned, whether the sound rule of law can be carried 
further than this, that any party, seeking to enforce a right under 
a written instrument, is so far responsible for any material 
alteration apparent on its face, as to be bound to show that it 
was made, either before its execution, or at a time when the 
instrument was not in his possession, or under his control; and 
that unless he can establish one or other of these facts, the 
instrument will be vitiated. 

§ 1625. However, since the case of Davidson v. Cooper,' it 
appears to be clearly established in England, that no party can 
rely on a document which has been altered while in his custody, 
though he be in a position to prove most positively, that the 
alteration was the effect of pure accident or mistake, or was made 
without his privity or consent by some person, over whom he 
could exercise no control. Yet this doctrine surely accords but 
little with common notions of.justice and equity," and is, more¬ 
over, scarcely consistent with several cases, decided in conformity 
with the custom of merchants, in which it has been held, that the 
cancellation by mistake of a cheque or bill does not invalidate 


of an instrument made for his benefit, is bound to preserve it in its original 
state. It is highly important for preserving the purity of legal instruments, 
that this principle should be home in mind, and the rule adhered to. The 
party who may suffer has no right to complain, since there cannot be any 
alteration except through fraud or laches on his part.” Per Lord Denman, 
in pronouncing the judgment of the Ex. Ch., 18 M. & W. 352. 

^ 11 M. & W. 778 ; 13 id. 343, S. 0. 

" It deserves notice that in New York the above doctrine is rejected, the 
law being as follows :—“ The party producing a writing as genuine which has 
been altered, or appears to have been altered, after its execution, in a part 
material to the question in dispute, must account for the appearance or altera¬ 
tion. He may show that tho alteration was made by another without his con- 
currence, or was made with the consent of tho parties affected by it, or 
otherwise properly or innocently made, or that the alteration did not change 
the meaning or language of the instrument. If he do that, he may give 
the writing in evidence, but not otherwise.” Code Civil, § 1794. 
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the instrument.' The doctrine is also opposed to the case of 
Lady Argoll v. Cheney,* where a deed to lead the uses of a 
recovery was held good, though the seals had been torn oif by a 
little boy; and to the ca^e of Henfree v. Bromley,® where an 
award was sustained, though the umpire, after it had been made, 
altered the amount, leaving the original sum awarded still legible. 
It must, however, be conceded, that these last two decisions aVe 
of less authority on this particular point, as they possibly turned 
on the distinction mentioned aboire, between an instrument con¬ 
stituting the foundation of a right, and that which simply furnishes 
evidence of some right, resulting from its execution.'* 

§ 1626. Be this as it may, it certainly deserves notice, that, 
according to a decision in the Irish Court of Exchequer, an in¬ 
strument is not rendered void in Ireland by any alteration in it, 
which an unauthorised stranger may make ; * neither, in America, 
is the doctrine recognised to the extent now established in Eng¬ 
land ; ® but unless some fraudulent intent be brought home to the 
party claiming under the instrument, the unwarranted alteration 
of a writing by a stranger is treated as a merely accidental 
spoliation, which in that country does not vitiate the instrument.*' 
In the case of the United States v. Spalding," Mr. Justice Story 


‘ Raper v. Krkbeck, 16 Eiist, 17 ; Femandey v. Glynn, 1 Camp, 426 ; 
Wilkinson.®. Johnson, 3 B. <!lr'C. 428 ; 5 D. <k B, 403, S. C. ; Novelli v. 
Bossi, 2 B. Ad. 767 ; Warwick v. Bogers, 6 M. Gr. 340. 

* Palm. 402. “ So in any case where the seal is tom off by accident 

after plea pleaded ; (seo 1 Roll. Rep. 40, also cited in Pigot’s case, 11 Rep. 
27, and Michael v. Scockwith, Cro. Eliz. 120, in both which cases the 
Court on this ground held that the mutilated instrument was the deed of 
the party on non est factum), and in these days, I think, even if the seal 
were tom off before the action brought, there would be no difficulty in fram¬ 
ing a declaration, which would obviate every doubt on that point by stating 
the tmth of the case:” per BuUer, J., in Master v. Miller, 4 T. R. 339. 

^ 6 East, ^09. '* See ante, § 1623. 

* Swiney v, Barry, Jones, Ex. R. 109. 

" Gr. Ev. § 666 & n. 1, in part, as to next twelve lines. 

^ Cutts V. U. S., 1 GalL 69 ; U. S. «. Spalding, 2 Mason, 478 ; Rees v. 
Overbaugh, 6 Cowen, 746 ; Lewis v. Payn, 8 Cowen, 71; Jadkson.u. 
Malin, 15 Johns. 297, per Platt, J. ; Nicholls ■». Johnson, 10 Conn. 192 ; 
Marshall v. Gougler, 10 Serg. (k R. 164. " 2 Mason, 482. 
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strongly condemns the English doctrine, as repugnant to common 
sense and justice,—as inflicting on.an innocent party all the 
losses occasioned by mistake, by accident, by the wrongful acts 
of third persons, or by the providence ef Heaven,—and as a rule, 
which ought to have the support of unbroken authority, before a 
court of law should feel bound to surrender its judgment to what 
deserves no better name than a technical quibble. In these 
observations the American judge has been supported by Mr. Baron 
Alderson, who, in Hutchins v. .Scott,' remarked, “It is difiicult 
to understand why an alteration by a stranger should in any case 
avoid the deed—why the tortious act of a third person should 
affect the rights of the two parties to it, unless the alteration goes 
the length of making it doubtful what the deed originally was, or 
what the parties meant.” 

§ 1627.® Doubts have been strongly entertained whether an 
immaterial alteration, though made by the obligee himself, will 
avoid an instrument, provided it be done innocently, and to no 
injurious j^urpose.® But if the alteration he fravduUntly made by 
the party claiming under the instrument, it does not seem import¬ 
ant, whether it be in a material or an immaterial part; for, in 
either case, he has brought himself under the operation of the rule, 
established for the prevention of mal-practices; and having 
fraudulently destroyed the identity of the instrument, he must 
incur the peril of all the consequences.* 

§ 1628. It has been seen that, in order to render the alteration 

* 2 M. <b W. 814. ® Gr. Ev., § 568, almost verbatim. 

" Sanderson v. Symonds, 1 B. B. 426 ; Hatch «. Hatch, 9 Mass. 311, 
per Sewell, J.; Smith v. Dunbar, 8 Pick. 246. In Farquhar v. Southey, 
M. M. 14, the acceptance of a bill was signed Southey Crowder 
the bill was originally addressed to “ Messrs. Southey, Crowder, Co. ; ” 
but the address was altered to correspond with the acceptance. Held, that 
this was an immaterial alteration, and that the acceptors were ^t discharged, 
per Littledale, J. 

* Figot’s case, 11 Eep. 27 ; cited arguendo, in 4 T. B.. 322, and 11 M. 
dc W. 789; Shep. Touch. 68 ; Sanderson v. Symonds, 1 B. & B. 430, per 
Dallas, C. J. If an obligee procure a person, who was not present at the 
execution of the bond, to sign his name as an attesting witness, this is primA 
facie evidence of fraud, and avoids the bond. Adams v. Frye, 3 Mete. 103. 
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fatal, it must be made after the execution or other completion of 
the instrument. These words are, in general, sufficiently explicit; 
but in two classes of cases embarrassing questions respecting 
their interpretation have ‘arisen. The first class comprehends 
policies of assurance, composition deeds, and other settlement deeds, 
in which several parties with independent interests, joining to 
effect some general purpose, execute one common deed at dif¬ 
ferent times. By considering such deeds as instruments of a 
peculiar nature, embracing separate contracts with different 
individuals, the strict rule of law has been, to a certain degree, 
eluded;' and it has been held that any alterations made during 
the progress of such transactions, still leave the deeds valid 
as to the parties previously executing them, provided such 
alterations have not affected the situation in which theso parties 
stood.* 

§ 1629. Negociahle securities constitute the second class, re¬ 
specting which little difficulty arises in regard to the time when 
an alteration will be deemed fatal, if made without* consent; 
because that time is calculated from the date of the making, 
accepting, drawing, or indorsing of tlie instrument by the party 
against whom it is produced; but the question is, at what precise 
period will a bill or note be considered complete, so that any 
subsequent alteration, whether made with or without consent of 
the parties, will invalidate the instrument by reason of the stamp 
laws ? In answer to this question, it may be broadly stated, that 
a negociahle security is complete, as soon as, but not until, it 
becomes an available instrument, or, in other words, when it is 
in the hands of a party who can make a valid claim upon it. 
Thus, on the one hand, an accommodation bill may be altered 
after it has been drawn, accepted, and indorsed, provided it has 
not been passed to a bona fide holder for valueand a bill for value, 

' Davidson v. Cooper, 11 M. & W. 802, per Lord Abingor. See West v. 
Steward, 14 M. & W. 47, cited post, § 1632. 

® Doe V. Bingham, 4 B. «fe A. 676, per Bayley, J., recognised in Hibble- 
wbito V. M'Morine, 6 M. & W. 216. 

® Downes v. Richardson, 6 B. & A. 674 ; 1 D, &R. 332, S. 0.; Tarloton 
V. Shingler, 7 Com. B. 812. See Cardwell v, Martin, 9 East, 190. 
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if unindorsed, is not deemed complete till its acceptance; ‘ nor, 
it seems, even then, unless it be* absolutely returned to the 
payee.* On the other hand, every material alteration, whether 
made before or after acceptance, or with or without consent, will 
invalidate a bill, whether it be drawn for accommodation or for 
value, if it be once issued to a person who, as holder for valuable 
consideration, is entitled to sue any prior party thereon.* 

§ 1630. The principles above stated with respect to negociable 
securities, apply equally to other instruments; and therefore 
where a bond, after execution, but before it had passed to the 
obligee, was altered, by inserting, with the consent of the parties, 
the name of an additional obligor, the Court held that it was not 
vac%ted, and that no new stamp was required.* The same point 
was ruled in Jones v. Jones,* where a marriage settlement had 
been executed by the conveying party, but, before it was executed 
by the other parties, or had passed into the hands of the persons 
who vrereto take under it, a clause was objected to and struck 
out, after which the deed was re-executed. The question in 
those cases is, whether, taking into consideration all the circum¬ 
stances, the matter was or was not in fieri; and that, to use 
Mr. Preston’s language, “ depends on the inquiry, whether the 
intended grantor has given sanction to the instrument so as to 
make it conclusively his deed.” * 

§ 1631. Perhaps it may be stated, as a general rule,* that the 
transaction will be deemed incomplete, and consequently that an 
alteration may be effected, if the deed remain in the grantor's 
possession, or be placed in the hands of a third party as an agent 

‘ Kenncrly v. Naah, 1 Stark. R. 452, per Lord Ellonborough. 

® Sherrington v. Jermyn, 3 0. & P. 374, per Lord Tenterden. 

® Outhwaite v. Luntley, 4 Camp. 179 ; Walton v. I^astings, id. 223 ; 1 
Stark. R. 215, S. C. See further on this subject, Chitty on 186=—189. 

* Matson v. Booth, 6 M. Sel. 223 ; see Zouch v. Cky, 1 Ventr. 185 ; 

2 Keb. 872, 881 ; 2 Lev. 36, S. 0. 

‘ 1 Or. & M. 721; 3 Tyr. 890, S. C. See alsb Spicer v. Burgess, 1 C. 
M. & R. 129; 4 Tyr. 598, S. C. ; Murray «. Earl of Stair, 2 B. <b C. 82 ; 

3 O. (k R 278, S. C.; Johnson v. Baker, 4 B. ik A. 440. 

• 3 Prost. on Abstracts, 64. 
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for him, provided there be nothing to show that it was intended 
to operate immediately, or that it was accepted as an effectual 
deed by the party ii^ whose favour it was made.* So, if the 
instrument be delivered an escrow, which is not to take effect 
as a deed until a certain ‘ event has happened, it may be altered 
with impunity.* If, however, the grantor has once parted with 
all control over the deed, it can no longer be altered, though it 
has not been actually delivered to the grantee.* Thus, where A. 
executed a deed transferring certain railway shares to B., and, 
having received the purchase-money from B.’s brokers, delivered 
to them the instrument, the transaction was held to be perfected 
at common law, though B. had not executed the deed, and 
though the Eailway Act directed that, on every sale of shares, 
the deed should be executed by both parties; and, therefore, the 
name of C. being afterwards substituted for B., and the deed 
re-executed by the seller, the Court held that it could not operate 
as a conveyance to C. without a fresh stamp.^ 

§ 163^. Questions of nicety have sometimes arisen respecting 
the validity of instruments, which have been executed in blank, 
and subsequently filled up; and distinctions have been recog¬ 
nised, first, between deeds and other instruments; and secondly, 
as to deeds, between the insertion of matter essential to their 
operation, and that wliich is not so essential.. Thus, writs and 

* Sco c&es cited, p. 1457, u. 5. 

® Hudson V. Revett, 5 Bing. 269; 2 M. & F. 663, S. C. ; explained by 
Alderaon, B., in West v. Steward, 14M.& W. 49. See also oases cited, 
p. 1476, n. 6. The question wbethor a deed was executed as an escrow,— 
unless the point depends on documentary evidence alone,—is one for the jury, 
who should look to all the facts attending the execution, and who are not now 
bound, as formerly, to find in the negative, if no express words have boon 
used declaratory of such an intention. Bowker v. Burrlekin, It M. «fe W. 
128, 147 ; Furness.®, Meek, 27 L. J., Ex., 34. See also Gudgon v. Besset, 
26 L. J., Q.|^., 36 ; 6 E. (b B. 986, S. 0. ; and ante, §§ 34, 36, and 1038. 

Doe V. Knight, 6 B. <fc C, 671; 8 D. R. 348, S. 0. See Richards 
e. Lewis, 11 Com. B. 1046. 

* The London and Brighton Railway Co. v. Fairclough, 2 M. & Gr. 674, 
705. Perhaps, if the Railway Company, who produce^ and relied upon the 
altered deed, had shown that B.’s name had originally been inserted by 
mistake, no new stamp would have been requisite. See ante, § 1620. 
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subpoenas may, it seems, be sealed in blank, and then filled 
up;' and an acceptance written on a blank piece of stamped 
paper, may be afterwards converted into .a bill of exchange, to 
the extent of such sum as the stamp will cover.* As between 
the drawer and the acceptor, a blank acceptance must, indeed, 
be filled up within a reasonable time;" but this doctrine does 
not apply to a bond fide indorsee for value without notice, 
for the law presumes, with reference to him, that the drawer 
was invested with a generaP- authority from the acceptor to 
fill up the bill at any time.^ Again, it appears that blanks may 
be filled up in a deed after its execution, if the omission did 
not render it a nullity, and the matter inserted carries out the 
original intention of the grantor, or is introduced with his 
consent.* Thus, where a party, being abroad, executed a 
power of attorney, whereby he appointed “— Ree of Ware ” his 
attorney, and Mr. Ree, to whom the power was delivered, 
and who, according to the evidence, was the party intended 
to be authorised by it, inserted his Christian name in the blank 
space, it was held that the instrument was not invalidated, 
though possibly some objection might have been taken with 
respect to the stamp laws.® So, where a debtor had assigned 
his property by deed to trustees for the benefit of his creditors, 
“ whose names and the amount of whose debts were set out in a 
schedule thereunto annexed,” the Court held that the deed was 
valid, though at the time of its execution by the debtor, no 
schedule was annexed, but when the deed was produtfed in -evi¬ 
dence one was appended, containing the signatures erf the creditors, 
some of which had been erased, and others had no sums set 
against them.^ 

* See 6 M. & W. 207, arguendo. 

* Schultz V. Astlcy, 2 Bing. N. C. 562, per Tindal, C. J. ; CoUis v. 

Eraett, 1 H. Bl. 318 ; Russell v. Langstaffe, 2 Doug. 614. See Hatch r. 
Searles, 2 Sm. & Gif. 147. a 

^ Temple v. Pullen, 8 Ex. R. 389. See Riley v. Gerrish, 9 Cush. 104. 

■* Montague v. Perkins, 22 L. J., C. P., 187. See Hatch v. Searles, 2 
Sm. & Gif. 147. 

* Markham v. Gonaston, Cro. El. 626 ; Moor, 647, S. C. ; Zouch v. Clay, 
1 Ventr. 186 ; 2 Kdb. 872, 881 ; 2 Lev. 35, S. C. 

* Eagleton ». Gutteridge, 11 M. «fe W. 466. 

^ West V. Steward, 14 M. & W. 47. 


6a2 
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§ 1633. But if an instrument, at the time of its execution, was, 
by reason of some material deficiency, incapable,of operating 
as a deed, it cannot afterwards become a deed by being completed 
and delivered by a stranger, in the absence of the party who exe¬ 
cuted it, unless such stranger be authorised by instrument under 
seal; for if this were permitted the principle would be violated, 
which requires that an attorney to execute and deliver a deed 
for another, must himself be appointed by deed.* Thus, where 
a proprietor of railway shares eXeeuted a conveyance of three 
shares with the name of the purchaser in blank, it was held that 
nothing passed by this deed, and that an agent appointed by parol 
could not afterwards, in the absence of his principal, introduce 
the name of a vendee; ® and where a deed contained a covenant 
to deliver to the covenantee certain articles “ as per schedule 
annexed,” and the schedule was not annexed at the time of 
execution, the Court decided that its subsequent annexation, 
in the absence of one of the parties, did not give it operation 
as part of the deed, and consequently that the instrument was 
insensible and void.* 

§ 1634. It should be observed that these last two cases turned 
partly on the fact that the deficiency was supplied in the absence 
of the granting and contracting party; and indeed, had not this 
been the case, the decisions, would possibly have been difierent; 
for on the principle adopted in Hudson v. Revett," if a blank in a 
material part of a deed be filled up after execution, and the party 
be present at* the time and ratify the act, this will amount to 
evidence of re-delivery, and the deed will be held valid. In that 
case the defendant executed and delivered a deed conveying his 
property to trustees, for the benefit of his creditors, the particu¬ 
lars of whose demands were stated therein; but a blank was left 

* HibblewMte v, M‘Morine, 6 M. <fe W. 214, 216, per Parke, B. See 
ante, § 907.® 

® Id., p. 200, overruling Texira ■». Evans, cit. 1 Anst. 228. 

* Weeks V. Maillardet, 14 East, 668, noticed by Parke, B., in 6 M. & 
• W, 215; and in West v. Steward, 14 M. & W. 48. See Dyer v. Green, 

1 Ex. R. 71 ; and Daines «. Heath, 3 Com. B. 938. 

* 6 Bing. 269 ; 2 M. «fe P. 663, S. 0. ; explained by Alderson, B., in 
West V. Steward, 14 M, <5r W. 49, 



CHAP. V.] ALTERATION OP INSTRUMENT-FORM OF PLEADING. 1461 


for one of the principal debts, the exact amount of which was 
subsequently ascertained and inserted in the deed, in the 
grantor’s presence, and with his assent, bj the attorney who had 
prepared the deed, and had it in hih possession, he being one 
of the trustees. The defendant having afterwards recognised 
this instrument as valid in various transactions, the Court, 
considering that it was originally executed as an escrow, and 
was not intended to be a perfect deed till all the blanks were 
filled up, held that the act of the grantor, in assenting to the 
filling of the blank, amounted to a re-delivery of the deed thus 
completed.' 

§ 1635. It only remains to be seen how far the form of pleading 
will vary the effect of an altered instrument tendered in evidence, 
in cases where the action is brought upon the instrument, whether 
in its original or its altered form. First, if the action be brought 
on an instrument in its onginal form, and the defendant 
merely plead non est factum, non assumpsit, or, in the case of a 
bill or note, that he did not accei)t, indorse, or make such a security, 
the plaintiff will recover, though ho produce an altered instru¬ 
ment in support of his case, if he can show that the alteration 
was made subsequently to the completion of the writing;* unless 
the alteration be of such a nature as to render a new stamp 


* The same effect was given to clear and unequivocal acts of assent in 
pais by a fome mortgagor, after the death of her husband, as aifiounting to 
a re-dolivery of a deed of mortgage, executed by her while a feme covert. 
Goodright V. Straphan, 1 Cowp. 201, 204 ; Shop. Touch, by Preston, p. 68. 

The general rule,” said Mr. Justice Johnson, in delivering the judgment 
of the Court, in Duncan v. Hodges, 4 M'Cord, 239, “is, that if a blank be 
signed, sealed, and delivered, and afterwards written, it is no deed ; and the 
obvious reason is, th<at os there was. nothing of substance contained in it, 
nothing could pass by it. But the rule was never intended to prescribe 
to the grantor the order of time in which the several parts of a deed should 
bo written. A thing to be granted, a .person to whom, and t^e sealing and 
delivery, are some of those which are necessary, and the whole is consum¬ 
mated by the delivery ; and if the grantor should think proper to reverse 
this order, in the manner of execution, but in the end makes it perfect, 
before the delivery, it is a good deed.” See ante, § 128. 

® Hemming v. Treneiy, 9 A. & E. 926 ; 1 P. & D. 661, S. 0. ; Davidson 
t). Cooper, 11 M. & W. 778 ; Mason v, Bradley, id. 690. 
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necessary, in which case the objection to the admissibility of 
the instrument produced can be taken under ^such pleas.' 
Should the defendant intend to rely on the alteration, as either 
establishing a ne^ contract, if made with his consent, or as 
putting an end to the original agreement, if made without his 
consent, he must plead these facts specially, by way of discharge.* 
Secondly, if the plaintiff declare on an instrument in its altered 
form, and the alteration be material, it seems on principle,— 
though a decision of the Court of .Exchequer tlirows much doubt 
upon the subject,*—that, under the plea of non est factum, non 
assumpsit, non-acceptance, or the like, the defendant will succeed, 
unless the plaintiff can prove that tlie alteration was effected 
previously to the completion of the instrument; for, otherwise 
the defendant only asserts the truth, when he says, “ I did not 
make the promise, or sign the writing, on which you declare.” * 
Lastly, the declaration may be drawn in so general a form, as 
to suit equally the original or the altered instrument. In such 
case, it is highly probable, that the principle established in 
Hemming v. Trenery’ would be held to apply, and that tlie 
defendant would not be allowed to object to the alteration under 
a general plea. 

§ 1636. Nothwithgtanding the rule of law which requires the 
party, tendering in evidence an altered instrument, to explain its 
appearance, it is now decided, at least with respect to letters and 
ancient documents coming from the right custody, that the mere 
fact of their being in a mutilated or imperfect state, will not throw 
upon the party producing them the burthen of proving when, by 
whom, or for what purpose, they were mutilated; but such docu¬ 
ments will be received, though the mutilation be evidently not 

' Calvert v. Baker, 4 M. & W. 417, as explained by Parke, B., in Mason 
V. Bradley, 11 M. <b W. 694, and in Davidson v. Cooper, id. 787. See 
Crotty V. Hodges, 4 M. 6r. 661. 

^ See cases cited, p. 1461, n. 2. As to the form of such plea, see Atkinson 
V. Hawdon, 2 A. dc E. 628; 4 N. & M. 409, S. C. ; Davidson v. Cooper 
11 M. & W. 787. * Parry v. Nicholson, 13 M. & W. 778. 

^ Cock «, Coxwell, 2 C. M. & R. 291 ; 4 Dowl. 187, S. C. ; Weeks v. 
Maillardet, 14 East, 668 ; Fazakerly v. M'Knjght, 26 L. J., Q. B., 30. 
See ante, § 269. • 9 A. & E. 926 ; 1 P. & D. 661, S. 0. 
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accidental, provided that a sufficient portion of the instrument 
remains to explain its general nature and effect, and it can be 
shown that ^ is produced in the same state in which it was 
actually found. The weight due to such *a document may be a 
just matter of comment, and in many cases the juiy would regard 
it as utterly valueless; still no legal objection can be taken to its 
being presented to their notice, such as it is; and the right 
enjoyed by the opponent, of insisting that the whole instrument 
shall be read, is not infringed, by its admission, since that rule 
merely provides that no part of the deed, in the state in which it 
actually is, shall be withheld from the jury without the consent of 
the adverse party.* 

§ 1637. Formerly a rule prevailed, that, if an instrument, on 
being produced, appeared to be signed by subscribing witnesses, 
one of them at least should be called to prove its execution ;* but 
this rule, after having worked gross injustice for a long course of 
years, has at length been abrogated by the Legislature. The 
Common Law Procedure Act of 1854, among other enlightened 
provisions, contains the following clause :—“It shall not be neces¬ 
sary to prove *by tlie attesting witness, any instrument, to the 
validity of which attestation is not requisite; and such instrument 
may be proved by admission or otherwise, as if there had been no 
attesting witness thereto.”* The first question, therefore, to be 
determined, when an attested document is tendered in evidence, 
is whether or not it be of such a nature as to require attestation. 
In a former chapter" many statutes were referred to, which render 
attestation necessary, in order to give validity to particular instru¬ 
ments ; but notwithstanding such reference, it will probably be 
deemed convenient to enumerate, in the present connexion, the 

‘ Lord Trimleatown v. Kemmia, 9 Cl. & Fin. 763, 774, 776 ; Evans v. 
Bees, 10 A. & K 151. 

Doe V. Durnford, 2 M. & Sol. 62 ; Higgs v. Dixon, 2 Stark. E,. 180 ; 
Currie v. Brown, 3 Camp. 283. 

3 17 <fe 18 Viet., c. 126, § 26 ; extended by § 103 to all courts of Civil 
Judicature in England, and by §§ 29 and 98 of 19 <fe 20 Viet,, c. 102. Ir. 
to all Courts of Judicature, as well criminal as all others, in Imland. See 
2nd Rep. of Common Law Commiss., p. 23, where the reasons for this 
change in the law are ably expounded. " Part ii, Ch. xviii. 
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principal documents, which must still he proved by calling one or 
more of the subscribing witnesses. 

§ 1038. This list will be found to contain, first, all instruments 
executed under powers, where the parties creating such* powers 
have thought proper, for better security, to require the execution 
to be attested;' and next, wills;* warrants of attorney, cognovits, 
and satisfaction pieces;* conveyances to charitable uses under the 
Mortmain Act;* bargains and sales enrolled for exchanging 
charity lands ;* leases under “ the leasing powers Act for religious 
worship in Ireland, 1855;”* certificates of searches and memo¬ 
rials and some copies of enrolments granted by the registrar of 
deeds and wills in Yorkshire and Middlesex;' appointments of 
trustees of property conveyed for religious or educational pur¬ 
poses ;* marriage registers; ’ deeds of fathers appointing guardians 
of their children;*® assignments and consents under copyright 
acts;" assignments of bail bonds;'* bills of exchange and pro¬ 
missory notes under 6l. ; '* protests of inland bills of exchange 
by persons not notaries;'* agreements between owners and 
drivers of metropolitan stage carriages; '* admissions of debts 
by traders signed out of the Court of Bankruptcy; '* admissions 
by witnesses in the Court of Bankruptcy that they are indebted 
to the bankrupt on^a balance of accounts;" and schedules and 
balance-sheets filed by prisoners in the Insolvent Debtors 
Court.** 

§ 1639. Besides the documents just specified, all bills of sale of 
British '* ships, together with agreements, alterations of agree¬ 
ments, releases and indentures of apprenticeship, executed in 
conformity with the provisions of the Merchant Shipping Act of 
1854,*® must respectively be attested; but in these particular 
cases, the subscribing witnesses need not be called to prove the 

‘ Seo 2nd Bep. of Common Law Commiss., p. 23. 

’ Ante, §§ 961, 964 » Ante, §§ 1014, 1021. * Ante, § 101.3. 

‘ Id. * 18 & 19 Viet., c. 39, § 10, cited ante, § 1013. 

7 Ante, §§ 1461, 1468. » Ante, § 1013. » Id. 

"> Id. " Id. '* Id. » Id. ** Id. 

» Ante, § 1007. *• Ante, § 1022. Id. » Id. 

*» Ante, § 909. Ante, § 1006. 
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due execution of the instruments; for the statute contains, in 
§ 626, an express enactment, that Any document required by 
this Act to be executed in the presence of, or to be attested by, 
any witness or witnesses, may be praved by the evidence of any 
person who is able to bear witness to the requisite facts, without 
the attesting witness or witnesses, or any of them.” 

§ 1640. Notwithstanding the clear language of the Legislature, 
as cited above in § 1637, that “ it shall not be necessary to prove 
by the attesting witness any instrument,” (fee., a decision has been 
pronounced by Sir Richard Kindersley, which, if reliance can be 
placed on the report in the “Jurist,” goes far towards neutralising 
this most salutary provision. It seems, by the report, that in the 
case of Reay’s estate,* the Vice-Chancellor, after taking time to 
consider, and consulting the other equity judges, has stated their 
unanimous opinion to be, that, in spite of the Act, a deed 
cannot be proved in ex-parte cases, except by the attesting 
witness. Should any serious difficulty occur in obtaining such 
proof, special application may be made to the Court; but in all 
ordinary occasions the evidence of the attesting witness will be 
regarded as necessary. It is to be hoped that this mischievous 
doctrine will not become established law. 

§ 1641. The general rule which requires the production of an 
attesting witness, when the validity of an instrument depends 
upon its formal attestation, is so inexorable, that it applies even 
to a cancelled* or a burnt * deed; as also to one, the execution of 
which is admitted by the party to it and that too, though such 
admission be deliberately made, either in open court,* or in a 

* 1 Jurist, N. S. No. 10, p. 222. 

’ Breton v. Cope, Pea. B. 44. 

’ Gillies V. Smither, 2 Stark. B. 628. 

* Abbot V. Plumbo, 1 Doug. 216, referred to by Lawrence, J., in 7 T. 
R 267, and in 2 East, 187; and confirmed by Lord Ellonborough as an 
inexorable rule, in R v. Horringworth, 4 M. SeL 363. See also, Mounsey 
V. Burnham, 1 Haro, 16. Tho same rule prevails in America. See Pox », 
Beil, 3 Johns. 477 ; Henry v. Bishop, 2 Wend. 676. 

‘ Johnson ®. Mason, 1 Esp. 89, per Lord Kenyon, citing Lord Mansfield 
to the same effect. 



1166 WHEN ATTESTING WITNESS NEED NOT BE CALLED. [PART III. 

subsequent agreement,’ or even in a sworn answer to a bill of 
discovery filed against the party in the cause.” Nay, a party in a 
cause who is called as a witness by his opponent, cannot be 
required, or even permitted, to prove the execution by himself of 
any instrument, to tlie validity of which attestation is requisite, 
so long as the attesting witness is capable of being called.’ So, 
also, the attesting witness must be called, though, subsequently 
to the execution of the deed, he has become blind; * and the 
Court will not dispense with his presence on account of illness, 
however severe.’ If the indisposition of the witness be of long 
standing, the party requiring his evidence should have applied 
for power to examine him on interrogatoriesand if he be taken 
suddenly ill, a motion must be made to postpone the trial.' 

§ 1642. The rule is equally applicable, whatever be the purpose 
for which the instrument is produced;® but, though the witness 
must in the first instance be called, yet, as he is rather the 
witness of the Court than of the party, great latitude will bo 
allowed in the mode of examining him, and, if it be necessary, 
the judge will even permit questions in the nature of a cross- 
examination to be put.® Moreover, the party calling him is not 

* Doe V. Penfold, 8 C. & P. 536, per Pattesou, J. But see Bringloe t». 
Goodson, 6 Bing. N. 6, 740, per Tiudal, C. J., and post, § 1647. 

” Call V. Dunning, 4 East, 63. But see Bowles v. Langworthy, 6 T. R. 
366 ; and 1 Doug. 216, n./. See also post, § 1647. 

* WlTyman v. Garth, 8 Ex. R. 803. Some persons may consider that the 
learned Batons, in this decision, have displayed a .somewhat too stubborn 
resolution stare super antiquas vias, 

■* Cronk V. Frith, 9 C. & P. 197, per Lord Abingor; 2 M. tk Rob. 262, 
S. C., nom. Crank v. Frith ; Rees v. WDliams, 1 De Gex & Sm. 314, 320. 
See contrh. Wood v. Drury, 1 Lord Ray. 734 ; Holt’s R. 734, S. C, ; and 
Pedlcr t>. Paige, 1 M. A: Rob. 268, where Parke, B., reluctantly yielded to 
the authority of Lord Holt. See ante, § 446. 

® Harrison v. Blades, 3 Camp. 467, per Lord Ellenborough ; see contrk, 
Jones V. Brewer, 4 Taunt. 46, where Sir James Mansfield observes, that 
“ perhaps in some instances of sickness,” the handwriting of the attesting 
witness may be proved. See ante, § 445. 

« 1 WilL 4, c. 22, § 4; ante, § 472. " 3 Camp. 467. 

” Manners v. Postan, 4 Esp. 239, where the deed was used in evidence 
collaterally; R. v. Jones, 1 Lea. C. C. 174, whore upon an indictment 
against an apprentice for a fraudulent enlistment the indenture was put in. 

* Bowman®.Bowman,2M.A:Rob. 501,perCresswell,J.,ante,§1262,ad fin. 
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precluded from giving further evidence, in case he denies, or does 
not recollect, having seen the instrument executed.* 

§ 1643.* On this rule, requiring the production of the sub¬ 
scribing witnesses, several classes of exceptions have been 
engrafted. Firsts when the instrument is thirty years old, the 
subscribing witnesses need not be called, as they are presumed 
to be dead.* 

• 

§ 1644. The second exception is, when tlie attesting witness has 
signed the instrument merely in pursuance of a rule of some Court, 
and such Court has subsequently recognised the validity of the 
instrument by acting upon it. Thus, where it was necessary for a 
defendant to prove that he had, as an insolvent, presented a peti¬ 
tion for protection under the stat. 5 & 6 Viet., c. 116, the pro¬ 
duction of the petition and the proceedings in the Court of 
Bankruptcy duly sealed, whereby it appeared that the Court had 
granted an order of protection, was held to be sufficient evidence, 
not indeed of the contents of the petition, but of the fact of its 
having been presented, although an attorney, who had attested 
the petition by order of the Bankruptcy Court, was not called.^ 
The special and very limited nature of this last exception will 
be better understood by referring to the case of Streeter v. 
Bartlett,* where the Court refused to extend its operation. 
There, in order to prove an admission of a debt, the plaintiff 
tendered in evidence the certified copy of a schedule filed by tlie 
defendant in the Insolvent Debtors’ Court, which contained an . 
entry of such acknowledgment; but as this schedule, in accord¬ 
ance with a rule of the Court where it was filed, was attested by 
the defendant’s attorney, who was not called; and as, moreover, 
no proof was given that the Insolvent Debtors’ Court had acted 
upon it, the Judges of the Common Pleas determined that the 
evidence could not be received. 

' Ley V. Ballard, 3 Esp. 173, n. ; Fitzgerald v. Elsoe, 2 Camp. 636; 
Lemon v. Dean, id. 636, n.; Talbot v. Hodsou, 7 Taunt. 251, overruling 
Phipps V. Parker, 1 Camp, 412. 

* Or. Ev., § B70, in part. 

^ Bailey u. BidwoU, 13 M. & W. 73. 


® Ante, § 74. 

* 6 Com. B. 602. 
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§ 1645. A third exception is when the instrument is proved to 
be in the possession of the adverse party, who refuses to produce it 
pursuant to notice. In this ease, the party, who is driven to give 
secondary evidence of its contents, need not call the attesting wit¬ 
ness, though the plea be non est factum, and though the name of the 
witness were mentioned in the notice, and he be actually in court.* 

§ 1646.* A fourth exception is admitted, when the adverse party 
producing a deed pursuant to notice, claims an interest under it 
in the cause. In such case, the party producing the instrument 
is not permitted to call on tlie other for proof of the execution; 
for, by claiming an interest under it, he admits its validity.* 
Still, this exception only applies when the party producing the 
deed claims under it some interest in the subject-matter of the 
cause; * and, therefore, where, in an action brought for commis¬ 
sion due to the plaintiff as agent in procuring for the defendant 
an apprentice, the deed of apprenticeship was produced under 
notice by the defendant, the plaintiff was held bound to call the 
attesting witness.* So, where a defendant, to prove himself a 
partner with the plaintiff, called upon him to produce a contract 
which they, as partners, had made with a builder, for work to 
be done on the plaintiff’s premises; and, on its production, con¬ 
tended that the plaintiff claimed an interest under this instru¬ 
ment, inasmuch as it would enable him, if necessary, to control 
the builder’s proceedings, or to enforce a specific performance 
against hipi. Lord Denman required proof of the execution, and 
the Court confirmed his ruling.® Moreover, to render a document 
admissible without proof as against the party producing it, his 

* Cooke V, Tanswell, 8 Taunt. 450; Poole v. Warren, 8 A. E. 688 ; 
3 N. & P. 693, S. C. See ante, § 1616. 

* Gr. Ev., § 671, in part, as to first five lines. 

* Pearce ». Hooper, 3 Taxmt. 60 ; Reardon i>. Mintor, 5 M. (k Gr. 204 ; 
Carr®. Burdiss, 1 C. M. &R. 784 ; Orr Morico, 3 B. & B. 139 ; 6 Moore, 
347, S. 0.; Bradshaw ®. Bennett, 1 M. & Rob. 143, per Lord Tentorden; 
6 C. «5z P. 48, S. C. ; Doe v. Wainwright, 6 A. E. 620, 628 ; Bell v. 
Chaytor, 1 C. & Kir. 162 ; Doe v. Hemming, 9 D. R. 15, 

* Doe V. Marq. of Cleveland, 9 B. & C. 864, 869 ; Curtis v. M‘SwoeDy, 
Ir. Cir. R. 343. 

’’ Rearden v. Minter, 6 M. & Gr. 204. -See Gordon v. Secretan, 8 
East, 648. ® Collins v. Bayntnn, 1 Q. B,, 117. 
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interest under it must be still subsisting at the time of the trial; ‘ 
and, possibly, this may have been the ground of the decision in 
Collins V. Bayntun,* just cited, as it woul^ seem from the report 
that the builder had executed the wbrk agreed upon before the 
contract was produced by the plaintiff. Where both parties claim 
the same interest under a deed produced on notice, the party 
calling for its production need not prove its executionand the 
fact that the party producing the instrument claims an interest 
under it, will sufficiently appear by a statement to that effect, 
made by his attorney shortly ^before the trial.^ The above 
exception does not extend to a case where a party, claiming an 
interest under a deed, gives it up to the adverse side some 
months,® or perhaps any time,® before the action; because, in 
such case, the party wishing to make it evidence has had the 
instrument in his own custody, and may therefore well be 
prepared to prove its execution. 

§ 1647. Where an instrument requires attestation, the acknow¬ 
ledgment of its validity by a party to it does not, in general, as 
before stated,' waive the necessity of calling the attesting witness. 
Still, a few instances may be cited, in which a solemn admission 
by the adverse party in reference to the cause has been held in 
itself sufficient proof of execution ; and these cases constitute the 
fifth exception to the rule. Thus, where a party agreed to admit 
a warrant of attorney “ so as to enable his opponent to enter up 
judgment thereon,” the Court held that judgment • might be 
entered up without an affidavit of the subscribing witness." So,' 
in an action on covenant, if the defendant pay money into court 
on one of the breaches, this is such an admission of the validity 
of the deed, as to dispense with tlie production of the attesting 
witness though non est factum be pleaded.® In like manner, if a 
party or his attorney, in order to avoid expense, agree to admit 

' FuUer Pattrick, 18 L. J., Q. B., 236. “ 1 Q. B. 117. 

Knigbt V. Martin, 1 Gow 11. 46, per Dallas, C. J. 

« Boe V. Wilkins, 4 A. E. 86; 6 N. & M. 434, S. C. 

* Vacher v. Cocks, 1 B. <fc Ad. 147, 148. 

* Cam;.Burdiss, 1 C.M.tb R. 785,per Parke, B. ^ "Ante, §§ 384,1641. 

** Laing ». Kaine, 2 B. & P. 86, per Lord Eldon and Heath, J., Rooke, 
J., dubitauto. 

' Randall v. Lynch, 2 Camp. 357, per Lord EUcuborongh. 
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the execution of an instrument which he is called upon by notice 
to admit, he cannot afterwailis require that the attesting witness 
should be examined.’ It seems also, from one or two cases, that, 
if a i)arty solemnly recites h deed or will in an instrument under 
his seal, and, moreover, has acquired some benefit on the faith of 
the document recited being valid, he cannot compel his opponent, 
who relies on the recited document, to prove its validity by calling 
the attesting witness.* So, if the effect of a memorandum indorsed 
upon an original agreement be to iacorporate and make the whole 
one new agreement, it will suffice to prove the due execution of 
the memorandum, and the witness who has attested the original 
agreement need not be sworn.* 


§ 1648. A sixth exception prevails, where a document is 
tendered in evidence as against a public officer, who is bound by 
law to have procured its due execution, and who has dealt with 
it as a document duly executed. For instance, where an action 
was brought under the old law * against a shei’iff for taking in¬ 
sufficient sureties on a replevin bond, it was held that the execu¬ 
tion of that instrument need not be proved by calling the attesting 
witness, if the plaintiff could show that the sheriff had assigned 
the bond.* 

§ 1649.® A seventh exception is recognised, where the party, 
from physicah or legal obstacles, is unable to adduce the witness.^ 
Thus, if the witness be proved to be dead;® or to be insane;® 

* Freeman B. Steggal, 14 Q. B. 203, jjer Coleridge, J. See ante, §§ 703,704. 

® Bringloe v. Goodson, 6 Bing. N. C. 738 ; 8 Scott, 71. S. C. ; Nash v. 

Turner, 1 Esp. 217, per Lord Kenyon. See Fiahmongera’ Co. v. Robertson, 
1 Com. B. 67—71, and cases there cited. 

® Fishmongers’ Co. v. Dimsdalo, 6 Com. B. 896; 12 Com. B. 667, S. C. 
in Ex. Ch. 

'• Replevin bonds are now granted by the registrars of County Courts, 
and the jurisdiction of the sheriffs with respect to them has ceased. See 
19 & 20 Viet., c. 108, §§ 63—66. 

* Plumer v. Brisco, 11 Q. B. 46 ; recognising Scott v. Waithman, 3 Stark. 
R. 168. See Barnes v. Lucas, Ry. <fc M. 264. 

® Gr. Ev., § 672, in some jiart. 

^ See ante, §§ 440, 1641. ® Adam v. Kerr, 1 B. & P. 360. 

* Currie v. Child, 3 Camp. 283, per Lord-Ellenborough; Bennett r. 
Taylor, 9 Vcs. 381 ; see also 3 T. R 712, per Bullor J. 
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or to be out of the jurisdiction of the Court; ‘ or if he cannot 
be found after diligent inquiry; * or ‘if he have absented himself 
from the trial by collusion with the opposite party; * it will be 
sufficient, but perhaps not necessar/ in all cases/ to prove his 
handwriting. If the instrument be lost, and the name of the sub¬ 
scribing witness be unknown,’—or if it were executed before the 
33nd of August, 1843,® and the witness, at the time of attestation, 
were infamous,^—the execution must be proved by other evidence. 

• 

§ 1650. It is yet an undecided point whether an eighth exception 
will not be allowed in favour of instruments executed by corpora¬ 
tions, and whether such a document will not be sufficiently proved 
by merely showing that the seal affixed is the seal of the corpo¬ 
ration, without calling the attesting witness.* 

§ 1651. A ninth exception has, in several old cases,® been 
recognised in respect of deeds, the validity of which depends 

* Bames v. Trompowsky, 7 T. li. 2G6 ; even though not proved to be 
domiciled abroad, Prince v. Blackburn, 2 East, 260; notwithstanding the 
power to examine on interrogatories under 1 Will. 4, c, 22, § 4, Glubb v. 
Edwards, 2 M. ife Rob. 300, per Maulo, J. ; though the witness bo in 
Dublin, Doe v. Caperton, 9 0. & P. 116, and Hodnett v. Forman, 1 Stark. 
R. 90. See 26 Geo. 3, c. 67, § 38. If the witness has set out to leave the 
kingdom, but the ship has been beaten back, ho is still considered absent. 
Ward V. Wells, 1 Taxint. 461. See also Emery v. Twombly, 6 Shepl. 66. 

® Cunliffe v. Seftou, 2 East, 183 ; Crosby v. Percy, 1 Taunt. 364 ; Earl 
of Falmouth v. Roberts, 9 M. & W. 469 ; Parker v. Hoskiife, 2 Taunt. 
223 ; Burt v. Walker, 4 B. & A. 697 ; Spooner v. Payne, 4 Com. B. 328. 
See post, § 1653. / 

* Egan V. Larkin, 1 Arm. Mac. & Ogle, 403, per Brady, C. B. ; Lord 
Clanmorris v. Mullen, I Craw. «fc Dix, Abr. Cas. 8 ; Spooner v. Payne, 
4 Com. B. 328. 

■* R. r. St. Giles, 22 L. J., M. C., 64 ; 1 E. & B. 642, S. C. See post, 
§ 1669. ’ Keeling v. Ball, Pea. Add. Cas. 88. 

* When the Act of 6 & 7 Viet., c. 86, was passed. 

^ 1 St. Ev. 376 ; In such cases the attestation is treated as a nullity. 

* Moises V. Thornton, 8 T. R 307, per Lawrence, J.; Doe v. Chambers, 
4 A (fc E. 410 ; 6 N. & M. 639, S. C. 

“ Bro. Abr., Faits enroll, pi. 11, citing P. 7 E. 4, fol. 6, pi. 13, in which 
that point is distinctly laid down. See also Lady Holcroft v. Smith, 
2 Fre#i. 269; 12 Vin. Abr. 43, 121; 6 Co. 54 ; 1 Kob. 117 ; Thurle r. 
Madison, Style, 462 ; Smartlo ». Williams, 3 Lev. 387 ; 1 Salk. 280, S. C. 
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upon the fact of their being enrolled.' No modern case has 
expressly decided this point, and though in practice it is still not 
unusual to admit such deeds on proof of enrolment, the principle 
of thus admitting them, except as against the party on whose 
acknowledgment they have been enrolled, has been questioned by 
Mr. Justice Buller.® It is worthy of remark, that in the case of 
Doe V. Lloyd, which was tried twice, and turned upon the validity 
of a deed enrolled under the Mortmain Act, the execution of the 
indenture was proved on both trials.* 

§ 1652. Where an instrument requiring attestation is sub¬ 
scribed by several witnesses, it is only necessary at law to call 
one of them; * and the same rule prevails in Chancery,* excepting 
in the case of wills, with respect to which it has for many 
years been the invariable practice of courts of equity to require 
that all the witnesses, who are in England, and capable of being 
called, should be examined.* The reasons for this exception 
appear to be, that frauds are frequently practised upon dying 
men, whose hands have survived their heads,—that therefore the 
sanity of the testator is the great fact to which the witnesses 
must speak when they come to prove the attestation,—and that 
the heir-at-law has a right to demand proof of this fact from 
every one of the witnesses whom the statute has placed about 
his ancestor.* Tlrtse will probably be deemed satisfactory 

' iSee aute, § 1022, et acq. See further as to enrolments, ante, §§ 14G1 
—14G8.' 

* B. N. P. 256. “If divers persons seal a deed, and one of them 
acknowledge it, it may be enrolled, and may ever after be given in evidence 
as a deed enrolled ; but it would be of very mischievous consequence to say 
therefore, that a deed, enrolled upon the acknowledgment of a bare trustee, 
might be given in evidence against the real owner of the land without proving 
it executed by him. However, that has been the general opinion, and it 
seems fortified in some degree by 10 Anne, c. 18.” See ante, § 389. 

» 6 Bing. N. C. 742, and 1 M. & Gr. 683. 

* Holdfast V. Dowsing, 2 Str. 1254 ; B. N. P, 264; Hindson v. Kersey, 

4 Bum, Ecc. L., 118, per Lord Camden. ® Gresloy, Ev. 120. 

* M'Gregor v. Topham, 3 H. of L, Cas. 166, per Lord Brougham; 
Bootle V. Blundell, 19 Ves. 494 ; Grayson v. Wilkinson, 2 Ves. 469 ; 
Townsend v. Ives, 1 Wils. 216; Ogle v. Cook, 1 Ves. 177. 

* Per Lord Camden, in Hindson v. Kersey, rep. in 4 Bum, E(i? Law, 
116 119, 120, and cited Gresley, Ev, 123. 
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reasons for the rule; but should the soundness of the reasons 
admit of any doubt, the inflexibility‘of the rule admits of none ; 
and it applies in full force even to issues, which are directed by 
a court of equity to be tried by a jury.' On such occasions, 
it is usual to say that all the subscribing witnesses must be 
called, in order to satisfy the conscience of the Lord Chancellor. 

§ 1653.* The degree of diligence required in seeking for the 
subscribing witnesses is the same as in the search for a lost 
paper,® the principle being, ii# both cases, identical. The inquiry 
must be strict, diligent, and honest, and in all respects satis* 
factory to the Court, under all the circumstances. It should be 
made at the resideT''*e of the witness, if known, and at all other 
places where he may be expected to be fc’uid, as also, in general, 
of his relatives and others, who may be sui>posed capable of 
affording information resp'‘cting him. A reference to one or two 
decisions will serve to illusti’ate this subject. In the case of the 
Earl qf Falmouth v. Boberts,^ the plaintiff relied upon an agree¬ 
ment, to which his steward was the attesting witness: This man, 
having been charged with embezzleniont, had absconded, and 
could not be found, though inquiries were made for him at his 
house, and at the inns which he was in the habit of frequenting. 
The Court held that this was sufficient search to let in evidence 
of his handwriting, although no application was shown to have 
been made to any member of his family. In another case, after 
proof that inquiry had been made at the residences of tl\e parties 
to the instrument respecting the witness, and that no account 
could be obtained as to who he was, or where he lived, secondary 
evidence was admitted, though it was urged, that, in such a case, 
a public advertisement for him should have been* inserted in the 
newspapers.® Again, in Burt v. Walker,* the defendant’s clerk 

‘ Bowman v. Bowman, 2 M. & Ilob. 601. 

" Gr. Ev., § 574, in part as to first nine lines, Ante, § 399, 

9 M. & W. 4G9. ® Cnnlitfe r. Softon, 2 East, 183. 

* 4 B. & A, 697. For other instances, see Wartlell v. Fermor, 2 Camp. 
282 ; Willman v. Worrall, 8 C. 45 P. 380; Wyatt v. Bateman, 7 C. & P. 
686 ; Doe v. Powell, id. 617 ; Kay v. Brookman, 3 0. ds P. 666 ; Morgan 
®. Morgan, 9 Bing. 369; Spooner v. Payne, 4 Com, B. 328 ; Austin o. 
Rumsey, 2 C. & Kir. 736 ; ante, p. 1471, n. 2. 
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was the witness to his bond, and on being subpoenaed for the 
plaintiff, said that he would not attend. He, however, did 
attend, though appareiitly without any view of exhibiting himself 
as a witness; and tlie triai being put off, it was afterwards twice 
postponed on account of his absence, upon affidavits that he could 
not be found. Six weeks after the first postponement the cause 
was tried, when, it appearing that search had been made for the 
witness at the defendant’s house and in the neighbourhood, as 
also at Margate, to which place tl^p defendant stated that he had 
gone, evidence of his handwriting vitis held to be admissible. In 
all cases of this nature, the answers to the inquiries may be given 
in evidence, they being not hearsay, but parts of the res gestse.' 

§ 1654.* If the instrument be necessarily attested hymore than 
one witness, the absence of them all must be duly accounted for, in 
order to let in secondary evidence of the execution but when 
such evidence is rendered admissible, proof of the handwriting of 
any one of the witnesses will, in general,'be deemed sufl^cient, 
provided it be accompanied by some evidence of the identity of 
the party sued, with the person who appears to have executed the 
instrument.^ Proof of the signature of the obligor is an obvious, 
though by no means the only, mode of establishing identity; and 
with the view of ascertaining the nature and amount of evidence, 
which will be deemed sufficient for this purpose, a few cases on 
the subject .of identity will here be noticed. 

§ 1655. In Jones v. Jones,* which was aft action by the indorsee 
against the maker of a note, the attesting witness stated that he 
saw a party called Hugh Jones, who kept the Glasgow Tavern at 
Llangefni, in Anglesea, sign the note; but he added, on cross- 
examination, that he had not seen this person since, and that the 
name was a common one in Anglesea. The Court held that the 


' Ante, § 443. 

* Gr. Ev., §§ 674, 676, in part, as to first seven lines. 

’ Cunliffe v. Sefton, 2 East, 183 ; Wright v. Doe d. Tatham, 1 A. ilk E. 
21, 22 ; Whiteloclce v. Miisgrove, 1 Or. & Mee. 611 ; 3 Tyi*. 641, S. 0. 

* Adam «. Kerr, I B. & P. 360 ; Nelson v. Whittall, 1 B, & A. 19 ; 

Doo V. Paul, 3 C. «te P. 613. , « 9 M. & W. 76, 79. 
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plaintiff must be nonsuited, though the defendant had in one of 
his pleas admitted the making of the*note; and Mr. Baron Parke 
observed, that the defendant’s attorney should have been called, 
to say whether the person who employed him in the case was the 
Hugh Jones who lived at the Glasgow Tavern. The case of 
Greenshields v. Crawford,‘ was a similar action against the 
acceptor of a bill, which was directed to “ Charles Banner 
Crawford, East India House,” and accepted “ C. B. Crawford.” 
A witness proved that this acceptance was the signature of 
Charles Banner Crawford, who was formerly a clerk in the East 
India House, but he did not know whether that Mr. Crawford 
was the defendant. The Court held that this was sufficient 
evidence of identity, at least in the absence of an affidavit to show 
that the defendant was not that person. It will be seen that the 
only sensible distinction between these two cases, which were 
decided by the same court within a few months of each other, 
was, that in the former, tlie name of Hugh Jones was said to be 
commetD, whereas that of Charles Banner Crawford was certainly 
unusual. 

§ 1656. In Simpson v. Dismore,* where an apothecary brought 
his action for medicines and attendance, and in order to prove 
tliat he had been duly admitted to practice, produced a licence 
from the Apothecaries’ Company, which jvas granted to a person 
bearing his name, the Com’t held that no further evidence was 
necessary to show that he was the party named in the •licence. 
In Bussell V. William Gray Smyth,^ where the question was, 
whether the defendant was proved to be the same person as the 
defender in a Scotch suit, the judges decided that there was 
ample evidence of identity, on the ground that the names, pro¬ 
fessions, places of abode, and ages of the parties appeared to be 
the same. So, in Smith v. Henderson,^ which was an action on 
the case for negligence in navigation, it was objected that the 
evidence did not show that the defendant was the pilot in charge 
of the vessel; whereupon the plaintiff’s counsel called out “Mr. 
Henderson,” and a man in court answered “here; I am the 

‘ 9 M. & W. 314. ‘ Id. 47. I<1. 818, 819. « Id. 708. 

5 o 2 
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pilot." A witness then proved that this man, at the time of the 
accident, was acting as pilot. Baron Bolfe, thinking that this 
was not sufficient evidence of identity, directed a nonsuit, but 
the Court above set it aside. Baron Parke, during the argument, 
observed, “ similarity of name and residence, or similarity of name 
and trade, will do and added in the judgment, “ The defendant 
is sued on the face of the declaration as William Henderson, a 
pilot. A man in court answers to the name of Henderson, is a 
pilot, and was proved to be tlie .pilot acting on board the vessel. 
He therefore fulfils the description in the declaration in two 
respects at least, since his name and calling resemble those of 
the alleged defendant.” ‘ 

§ 1657. It may, however, here be observed, that the description 
in the declaration cannot properly be said to prove the identity of 
the defendant. The question is, who was served with the writ, 
and who has pleaded to the action? and it is obvious that no 
description which the plaintiff chooses to introduce into his state¬ 
ment of his own case, can in strictness answer this question, or 
affect the defendant’s interest. This remark is made, because in 
the case above-mentioned of Greenshields v. Crawford, the Court 
appears to have acted upon a similar mistake. The decision in 
Smith V. Henderson was right, not because the defendant was 
described by the plaintiff as a pilot, but because the accident was 
proved to have been caused by a pilot named Henderson, and a 
person answering that name and description was present in court, 
and might therefore be fairly presumed t8 be the same Mr. Hen¬ 
derson who had pleaded to the action. In another case, in which 
a witness, called to prove the defendant’s handwriting, had cor¬ 
responded with a person bearing his name, who dated his letters 
from Plymouth Dock, where the defendant resided, and where it 
appeared that no other person of the same name lived, the evi¬ 
dence of identity was held to be sufficient;* and in Warren v. 
Sir J. C. Anderson, Bart.,* where the only proof of the defendant’s 
signature to a bill was given by a clerk of Messrs. Coutts, who 

‘ 9. M. & W. 801. * llarringtou v. Fry, Ry. <k M. 90, per Best, 0, J. 

» 8 Scott, 384. 



CHAP. V.] EVIDENCE OP IDENTITY OF PARTY SUED. 


1477 


stated that two years before the trial, he saw a person, whom he 
did not know, but who called himseflT Sir J. C. Anderson, Bart., 
sign his name,—that he had since seen che,ques similarly signed 
pass through the banking house, and that he thought the hand¬ 
writing was the same as that on the bijl,—the Court held that 
the evidence, weak as it confessedly was, might be submitted for 
the consideration of the jury. 

§ 1658. It only remains to notice two decisions in the Court of 
Queen’s Bench, which, recognised as they have been by the other 
courts,’ go far towards neutralising an objection, which has too 
often been permitted to shield the unprincipled. The cases 
referred to are Sewell v. Evans, and Roden v. Ryde.” In the first 
of these the defendant’s name was William Leal Evans; in the 
second, Henry Thomas Ryde; and in neither was any evidence 
adduced beyond the similarity of name, identifying the person 
whose signature was proved with the party upon whom process 
had been served. The Court held that no proof was necessary, 
observing, that if the party to be fixed with liability was a marks¬ 
man, as in the case of Whitelocke v. Musgrove,® or if his name 
was proved to be very common in the country, as in the case 
of Jones V, Jones,^ or if a length of time had elapsed.since the 
name was signed, or if, in short, any otlier special facts were 
involved in the case, a stricter proof might be required: but that 
in ordinary cases, where no particular cii’cumstance tended to 
raise a question as to the party being the same, mere identity of 
name was something from which an inference might he drawn* 
Lord Denman, after stating that the onus of proving a negative 
in these cases might be safely thrown upon the defendant, partly 
because the proof was easy, and partly because the supposition 
that a wrong manliad been sued was unreasonable, inasmuch as 
the fraud would occur to few, and the risk of punishment in 

* Hamber «. Roberts, 7 Com. B. 861. 

* 4 Q. B. 626 ; 3 a & D. 604, S. 0. 

M Or. & Mee. 511 ; 3 Tyrwh. 641, S. 0. 

* 9 M. W. 75. Soe also Barker v. Stead, 3 Com. B. 946. 

* See also Murieta v. Wolfhagen, 2 0. 4i Kir. 744, per Alderson, B.; 
and Reynolds v. Staines, id. 745. 
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practising the fraud would be great, emphatically added, “ The 
transactions of the world could not go on if such an objection were 
to prevail. It is unfortunate that the doubt should have been 
raised; and it is best that*' we should sweep it away as soon as we 
can.”' 


§ 1659. It has been held in America, that where the absence of 
the subscribing witnesses has been duly accounted for, the instru¬ 
ment may be read upon proof of *the handwriting of the obligor, 
or party by whom it was executed; but it seems to be still 
undecided in that country, whether such proof will be admissible, 
without first showing an inability to prove the signatures of the 
witnesses.* 

§ 1660.* When writings are produced, and it becomes necessary 
to show by whom they were written or signed, the simplest mode 
of proof is to call the writer himself, or some person who 
actmlly saw the paper or signature written. When such evidence 
cannot be procured, as must often be the case, recourse may be 
had, either to the testimony of witnesses, who are acquainted with 
the handwriting, or to a comparison of the document in dispute 
with any writing proved to the satisfaction of the judge, to be 
genuine.^ These last modes of proof, indeed, may in all cases 
be given in the 6rst instance, since the law recognises no dis¬ 
tinction between them and the ocular proof just mentioned; but 
as they hre obviously of a less satisfactory character than direct 
testimony, any unnecessary reliance on them is calculated to 
raise a suspicion, that the party is actuated by some improper 
motive in withholding evidence of a more conclusive nature. 

§ 1661. The knowledge of a person's handwriting may have been 

* 4 Q. B. 633. 

* Jackson v. Waldron, 11 Wend. 178, 183, 196, 197 ; Valentine v. 
Piper, 22 Pick. 90. See also R. v. St. Giles, 22 L. J., M. C., 54 ; 1 E. 

B. 642, B. C., as to the English law. 

* A portion of the following observations with respect to handwriting has 
‘already, in substance, appealed in the Law Bov. No. IV. pp. 285—304. 

^ See post, § 1667. 
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acquired in both or either of two ways.* The first is from having 
seen him write ; and though the \freight of the evidence, which 
depends upon knowledge so obtained, must of course vary in 
degree according to the number of tilhes that the party has been 
seen to write, the interval that has elapsed since the last time, the 
circumstances, whether of hurry or deliberation, under which he 
wrote, and the opportunities and motives which the witness had 
for observing the handwriting with attention; *—yet the evidence 
will be admissible, though the witness has not seen the party 
write for twenty years,’ or has seen him write but once, and then 
only his surname.^ Indeed, on one occasion, a witness was 
permitted to speak to ihe genuineness of a person’s mark, from 
having frequently seen it affixed by him on other documents.* 
The proof in such cases may be very slight, but the jury will be 
allowed to weigh it. The witness need not state in the first 
instance how he knows the handwriting, since it is the duty of 
the opposite party to explore on cross-examination the sources of 
his knowledge, if he be dissatisfied with the testimony as it stands.* 
Still, the party calling the witness may interrogate him, if he 
think proper, as to the circumstances on which his belief is 
founded; though if it should appear that the belief rests on the 
probabilities of the case, or on the character or conduct of the 
supposed writer, and not on the actual knowledge of the hand¬ 
writing, the testimony will be rejected.' Where a witness, called 

* See 3 Bonth. Jud. Ev. 698, 599. 

® Doe V. Suckermore, 6 A. tk R 730, per Patteson, J. 

® R. V, Home Tooko, 26 How. St. Tr. 71, 72 ; Eagleton v. Kingston, 
8 Vos. 473, 474, per Lord Eldon. 

“* 6 A. ife E, 730, per Patteson, J.; Garrells v. Alexander, 4 Esp. 37, 
per Lord Kenyon; Willman v. Worrall, 8 0. & P. 380 ; Burr v. Harper, 
Holt, N. P. R. 42Q ; Lewis v. Sapio, M. & M. 39. In this last case, Lord 
Tenterden refused to recognise the authority of Powell v. Ford, 2 Stark. 
R. 164, where Lord Ellenborough rejected the testimony of a witness, who 
hod seen the defendant write his surname only once, the acceptance of the 
bill in question having been signed at full length. See also Warren v.' 
Anderson, 8 Scott, 384. 

® George t>. Surrey, M. & M. 616, per Tindal, C. J., after some hesitation. 

• Moody V. Rowell, 17 Pick. 419, overruling Slaymaker v. Wilson, 
1 Pennsylv. R. 210. 

^ R. V. Murphy, 8 C. «fe P. 306, 307, per Coleridge,* J. ; Da Costa v. 
Pym, Pea. add. R. 144, per Lord Kenyon. 
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to establish a forgery, had become acquainted with the signa¬ 
ture of the party, from having seen him sign his name after 
tlie commencement of the suit, for the purpose of showing the 
witness his true manner of writing it, the evidence was held 
inadmissible, Lord Kenyon justly observing, that the party might, 
through design, have written differently from his common mode 
of signature.* 

f 

§ 1603. The second way in whi^.h the knowledge of a person’s 
handwriting may be acquired, is by the witness having seen, in the 
ordinary course of business, documents, which by some evidence, 
direct or circumstantial, are 'proved to have been written by such 
person. Thus, if the witness has received letters, purporting to 
be in the handwriting of the party, and has cither personally 
communicated with him respecting them, or written replies to 
them, producing further correspondence, or acquiescence by the 
party in some matter to which they relate, or has so adopted 
them into the ordinary business transactions between himself and 
the party, as to induce a reasonable presumption in favour of their 
genuineness, his evidence will be admissible.* So, if a letter be 
sent to a particular person, and an answer be received in due 
course, the fair presumption is, that the answer was written by 
the person addressed in the letter; and consequently the witness 
who received such answer, may be examined as to the genuine¬ 
ness of any other paper, which it is necessary to show was or was 
not written by the same person.® Again, the clerk who con¬ 
stantly read the letters, or the broker, who was consulted upon 
them, is as competent as the merchant to whom they were’ 
addressed, to judge whether another signature is that of the 
writer of the letters; and a servant who has habitually carried 
his master’s letters to the post, has an opportunity of obtaining a 


' Stanger ». Searle, 1 Esp. 15. Seo also Page v. Homfuia, 2 Shopl. 478. 
® Doe V. Siickermore, 6 A. & E. 731, per Patteson, J. ; 2Iirev. & P. 46, 
S. C.; Lord Ferrers «. Shirley, Fitzg. 196 ; B. N. P. 236 ; Carey v. Pitt, 
Pea, Add. Cas. 130; Tharpe v, Gisbume, 2 C. & P. 21; Harrington ». 
Vry, By. & M. 90 ; Burr v. Harper, Holt, N. P. R, 420 ; Com. v. Carey, 
2 Pick. 47 ; Johnson «. Daverne, 19 Johns. 134 ; Pope «. Askew, 1 Iredell 
R, 16. * Carey v. Pitt, Pea. Add. Ca.s. 130, per Lord Kenyon. 
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knowledge of his writing, though he never saw him write, or 
received a letter from him.' * 

§ 1663. In one case, an attorney • was’permitted to speak to 
the signature of an attesting witness, though his knowledge of the 
handwriting was solely derived from having seen the same signature 
attached to an* affidavit, which had been filed by the opposite 
party in a previoift stage of the^ cause.* Here the opposite party 
having used the affidavit as a genuine document, was in a manner 
estopped from disputing the fact that it was signed by the person 
whose signature it bore; but perhaps, after all, some doubt may 
be entertained respecting the correctness of this decision; since 
in another case, the plaintiff’s attorney was not allowed to prove 
the defendant’s handwriting, though he had frequently seen and 
acted upon other papers in the Master’s office, which the opposite 
attorney admitted had been written by the defendant.* 

§ 1664. Where, in an action on a joint and several promissory 
note against three persons, the signature of one of them was 
attempted to be proved by calling the attorney for the defendants, 
whose knowledge of the handwriting in question was founded on 
the circumstance, that he had received a retainer purporting to be 
signed by his three clients, and had acted upon it in defending the 
action, the Court of Common Pleas held that his testimony was 
inadmissible, as no proof was given that the party had ever 
acknowledged the signature to the attorney, and either of the 
other two defendants might have signed the retainer for him with ' 
his assent.* So, the testimony of an inspector of franks, called 
to prove the handwriting of a member of Parliament, has on 
two occasions been rejected, where the knowledge of the witness 
was simply derived from his having frequently seen franks pass 
through the post-office, bearing the name of such member, but 
where he had never communicated with the member on the 

' Doe V. Sackermore. 6 A. (k E. 740, per Lord Denman. 

® Smith V. Sainsbury, 5 C. <k P. 196, per Park, J., cited by Lord Denman 
in Doe v. Suckennore, 6 A. & E. 740. 

* Oreaves c. Hunter, 2 C. & P. 477, per Abbott, C. J. • 

* Drew V. Prior, 6'M, & Qr. 264- 
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subject of the franlcs; for, in this case, the superscriptions of the 
letters seen by the witness 'might possibly have been forgeries.’ 
These last decisions certainly carry the law to the verge of 
impropriety, since they are«founded on a presumption, which is 
not only improbable in the highest degree, but is in direct con¬ 
tradiction to the sound rule, that a crime is not to be presumed, 
or so much as suspected, without special cause, in any single 
instance; much less in a number of unconnedfed instances.* 

§ 1605. In whichever of these two ways the witness has 
acquired his knowledge of handwriting, it is obvious that 
evidence identifying the person whose writing is in dispute with 
the person whose hand is known to the witness, must be adduced, 
either aliunde, or by the testimony of the witness himself, if he 
be personally acquainted with the writer.* Tlie witness might 
otherwise be proving the handwriting of one man, while the 
party calling him might be seeking to establish the signature of 
another. 

§ 1666. When witnesses are called to spealc to handwriting, 
they should declare their belief on the subject, though in one case 
it was held by Lord Kenyon, that the evidence of a witness, who, 
acknowledging his inability to form a belief, merely stated that 
the paper produced was like the handwriting of the individual by 
whom it purpgrted to have been written, was admissible.* This 
case, though recognised by Lord Wynford,* has been questioned 
by Lord Eldon,* and apparently with reason. It may be very 
true, as Lord Eldon admits, that witnesses are occasionally 
pressed too much to form a belief;' and some allowance should 
certainly be made for the over-caution of a scrupulous witness; 
but though it may be very proper to receive the testimony of a 


’ Carey v. Pitt, Pea. Add. Cas. 130, per Lord Kenyon; Batchelor v. 
Honeywood, 2 Esp. 714, per id. * 3 Benth. Jud. Ev. 604. 

* See Doe ■». Suckermore, 6 A. & E. 731, per Patteson, J. 

* Garrella v. Alexander, 4 Esp. 37. See also Beauchamp o. Cash, D. R., 

N. P. R, 3. ‘ 2 Ph. Ev. 249, n. 2. 

* Eagleton v. Kingston, 8 Ves. 476. See also Cruise v. Clancy, 6 Ir. Eq. 

R 662. 7 Eagleton i>. Kingston, 8 Ves. 476. 
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person, who, declining to express a decided belief, will yet declare 
that he is of opinion, or that he thinks, the paper is genuine, yet 
it is going a step further when the witness will only state that the 
handwriting is like; a statement which may be perfectly true, 
but yet, within the knowledge of the witness, tlie paper may have 
been written by an utter stranger. 

§ 1667. Although a^ proof, of handwriting, except when the 
witness either wrote the document himself, or saw it written, is 
in its nature comparison;—^it being the belief which a witness 
entertains, upon comparing the writing in question with an 
exemplar formed in his mind from some previous knowledge;' 
the law, until very recently, did not allow the witness, or even the 
jury, except under certain sijecial circumstances, actually to 
compare two writings with each other, in order to ascertain 
whether both were written by the same person. This technical 
rule of tlie common law,—which was certainly not based on 
common sense, and which was directly opposed to the practice of 
our own ecclesiastical courts,* of the French courts,® and of the 
courts Qf many of the most enlightened States in America,"—has, 


* Doe V. Suckermore, 6 A. <fe E, 731, per Patteson, J. 

* 1 Will, on Ex. 260 ; 1 Oughton, Ord. Jud. tit. 226, §§ 1—4 ; Doe v. 
Suckermore, 6 A. & E. 708—710, per Coleridge, J. ; Beaumont v. Perkins, 
1 PMllim. 78 ; Sax>li v. Atkinson, 1 Add. Ecc. B. 216, 216 j Machin v. 
Grindon, 2 Cas. temp. Lee, 335; 2 Add. Ecc. B. 91, n. a, S. C. 

® Code de Proc. Civ., part 1, liv. 2, tit. 10, §§ 193—2-13; Pothier, 
3 (Euvr. Posth. 46; Doe v. Suckermore, 6 A «k E. 710, 711, per* 
Coleridge, J. 

* The New York Code of Civil Proc. contains the following sections 

relative to the proof of handwriting : “§ 1763. The handwriting of a 

person may be shown, by any one who believes it to bo his, and who has 
seen him write, or has seen writings purporting to be his, upon which he 
has acted or been charged, and who has thus acquired a knowledge of his 
handwriting. § 1764. Evidence respecting the handwriting may also bo 
given by a comparison, made by the witnesses, or the jury, with writings, 
admitted or treated as genuine by the party against whom the evidence is 
offered. § 1766. Where a writiug. is more than thirty years old, the com¬ 
parison may be made with writings, purporting to be genuine, and generally 
respected and acted upon as such, by persons having on interest in knowing 
the fact.” In Massachusetts, Maine, and Connecticut,* it seems to have 
become the settled practice to admit any papers to the jury, whether relevant 
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happily for the administration of justice, been at length abrogated 
by the Legislature, at least so far as relates to civil proceedings. 
§ 37 of tliG Common Law Procedure Act, 1854,' enacts, that 
“comparison of a disputed writing with any writing proved to the 
satisfaction of judge to be genuine, shall be permitted to be 
made by witnesses; and such writings, and the evidence of 
witnesses respecting the same, may be submitted to the Court 
and jury as evidence of the genuineness^ or btherwise, of the 
writing in dispute.” Then comes §, 103, which provides that the 
above enactment,—^in common with certain other clauses in the 
statute relating to evidence, adjournments, and other matters,— 
“shall apply and extend to every court of civiV judicature in 
England.”* 


§ 1668. Under this new law it seems clear, first, that any 
writings, the genuineness of which is proved to the satisfaction, 
not of the jury, but of the judge,^ may be used for the purposes of 


to tlie issue or not for the purpose of comparison of the handwriting. 
Homer v. Wallis, 11 Mass. 309 ; Moody v. Bowoll, 17 Pick. 490 ; Bichard- 
son V. Kewcomb, 21 Pick. 315 ; Hammond's case, 2 Greeiil 33 ; Lyon v. 
Lyman, 9 Conn. 65. 

' 17 <b 18 Viet., c. 126 ; the Irish Act, 19 20 Viet., c. 102, contains 

a similar provision in § 30. 

® The word “civil” seems to have been introduced into the Act in 
consequence of some blunder. The Evidence Clauses,—which were in sub¬ 
stance borrowed from Lord Brougham’s Evidence Bill of 1863, and which 
in that biU’Were made applicable to all Courts alike,—wore originally confined 
' by the Common Law Procedure BiU to the Superior Courts of Common 
Law. In the Lords, this defect was discovered and remedied by § 103 ; 
and that section, which was drawn by the author, extended the Evidence 
clauses, but those alone, to “ all courts of judicature.” When the bill was 
returned to the Commons, the Attorney-General was unfortunately absent 
on some special retainer, and the honourable member who took charge of 
the measure for him, allowed the section to be altered to its present form, 
including in it other matters unconnected with evidence, but limiting its 
operation to dvil Courts. The result is sufficiently absurd ; as, at present, 
two separate laws of evidence are administered at the assizes—one at Nisi 
Prius, and the other in the Crown Court. 

’ By § 98 of the Irish Act, 19 & 20 Viet., c. 102, the above enactment 
is extended ** to all courts of judicature, as well criminal as all others,” in 
Ireland. 

* See Egan v. Cowan, 80 Law Times, 223, in Ir. Ex. 
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comparison, although they may not be admissible in evidence for 
any other purpose in the cause; and next, that the comparison 
may be made either by witnesses acquainted with the hand¬ 
writing, or by witnesses skilled in decipLering handwriting, or, 
without the intervention of any witnesses at all, by the jury 
themselves, or, in the event of there being no jury, by the Court. 
If, therefore, an action be brought by the indorsee of a bill 
of exchange against the accept 9 r, who by his plea has denied the 
indorsement by the drawer, it. seems that the jury may, by simply 
comparing the indorsement with the drawing, which is conclusively 
admitted to be genuine,* find a verdict for the plaintiff, even 
though no witness be called to disprove the plea.® 

§ 1669. It further appears, that any person whose handwriting 
is in dispute, and who is present in Court, may be required by 
the Court to write in its presence, and that such writing may be 
compared with the document in question. Moreover, in all cases 
of comparison of handwriting, the witnesses, the jury, and the 
Court may respectively exercise their judgment on the resem¬ 
blance or difference of the writings produced, with respect to the 
general character of the handwriting, the form of the letters, the 
orthography of the words,® and the style of the composition, and 
also on the fact of one or more of the documents being written 
in a feigned hand. 

§ 1670. In one respect, the enactment under discussion seems 
open to objection. If the word “ genuine,” as applied to a docu- * 
ment, simply means,—and it can scarcely have any other mean¬ 
ing,—that it is in the handwriting of the person by whom it pur- 


‘ Auto, § 778. 

® See as to the former law. Allport v. Meek, 4 C. «fe P. 267. 

* This is a test which may often be successfully applied. At the 6reeu- 
wich County Court a plaintif, on one occasion, denied most positively 
that a receipt produced was in his handwriting. It was thus worded, 

Received the Hole of the above.” On being a8ke4 write a sentence in 
which the word “ whole ” was introduced, he took evident pains to tliagniaa 
his writing, but he adopted the above phonetic style of spelling, and also 
persisted in using the capital H. On being subsequently threatened with 
an indictment for peijury, he absconded. 
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ports to have been written, the Legislature has made no provision 
for the case of a party who seeks to disprove his signature to a 
receipt, bill, or other document, by comparing it with papers 
written by him post litem “motam. This will open a door to 
fraud. Many men are capable of writing in several different 
hands; and, consequently, when the object they have in view is 
to relieve themselves from liability, nothing can be easier tlnm to 
produce to the jury 'genuine documents, which have been written 
for tlie express purpose of proving that no similitude exists 
between them and the writing in dispute.’ 

§ 1671. Another matter which appears to have been overlooked 
by the Legislature, relates to the question, how far the knowledge 
of a witness, who is called to prove handwriting, may be tested in 
cross-examination by showing him other documents, not admis¬ 
sible as evidence in the cause, nor proved to be genuine, and by 
then asking him whether they were written by the same hand 
as the paper in dispute. If the witness in such a case were to 
express his belief that all the documents were in the same hand¬ 
writing, could the cross-examining counsel prove that those 
produced by him were not genuine, and then put them in 
evidence, that the jury might be enabled to appreciate the testi¬ 
mony given by the witness ? On this subject, the authorities 
prior to the recent alteration in the law are conflicting,® and it is 
difficult to conjecture in what way the judges would now decide. 
The admission of the evidence, would, however, seem best to 
' accord with the spirit of the new law. 

§ 1673. When documents are of such antiquity that witnesses 

' Lord Brougham’s Bill of 1863 contained the following clause to avoid 
this evil:—** Where the handwriting of any person is sought to be dis¬ 
proved by comparison with other writings of his, not admissible in evidence 
for any other purpose in the cause, such writings, before they can be com¬ 
pared with the document in question, must, if sought to be used by the 
party in whose handwriting they are, be proved to have been written prior 
to any dispute respecting the genuineness of such document.” See ante, 
§ 1661, ad. fin. 

* See and compare Hughes v. Bogers, 8 M. & W. 126; Qriffits v. Ivory, 
11 A. & B. 322; 3 P. & D. 179, S. C.; Young v. Honner, 2 M. & Rob. 
637; 1 C. & Kir. 61, S. C., nom, Tounge v. Honner. 
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who have corresponded with the supposed writer, or who have 
seen him write, cannot be producedf the law will, from necessity, 
be satisfied with less strict proof than is required in other cases.' 
Such documents, when thirty years aold,'generally prove them¬ 
selves ; * but still occasions may arise when, in order to establish * 
identity, it will become necessary to prove the handwriting. For 
instance, if in a pedigree cause, or a peerage claim, a declaration, 
purporting to have been written by a deceased member of the 
family, be tendered in evidence, the handwriting must be proved 
in some legal mode, however ancient the paper may be.* How, 
then, is this to be done ? Doubtless, under the Common Law 
Procedure Act, 1854,' the proof may be established by pro¬ 
ducing from the proper custody other documents admitted to be 
genuine, or proved to have been respected, treated, and acted upon 
as such by the parties interested in them, and by then permitting 
witnesses, whether experts or others, and the Court and jury, 
to compare such documents directly with the paper in dispute.* 
It is also clear that, without the production of any documents for 
the purpose of instituting a direct comparison, the handwriting 
under investigation may be proved by any witness who has 
become acquainted with it in the ordinary course of his business. 

§ 1673. This point was decided by the House of Lords on 
the claim of Sir B. W. Bridges to the barony of Fitzwalter.* 
There, it became necessary to show that a family pedigree, pro¬ 
duced from the proper custody, and purporting to have been made 


* Doe V. Suckermore, 5 A. A E. 717, 718, per Coleridge, J.; 724, 726, 
per Williams, J.; 736, per Patteson, J.; 747, 748, per Lord Denman. 

== Ante, §§ 74, 76. 

* Tracy Peer. 10 Cl. & Fin. 164 ; Fitzwalter Peer. id. 193; Morewood 
i;. Wood, ll East, 328 ; Taylor i>. Cook, 8 Price, 662. 

' Ante, § 1667. 

^ This course was allowable to a great extent under the old law. See 
Davies v. Lowndes, 7 Scott, N. R. 168, 169, 209 ; Doe v. Tarver, Ry. & 
M. 143, per Abbott, C. J.; Anon, cited id. per Lawrence, J.; Roe v, Raw> 
Unas, 7 East, 282, n. per Le Blanc, J. on two occasions ; Morewood v. 
Wood, 14 East, 328, per Hotham, B.; 20 Law Mag. 323, 324 ; Taylor v. 
Cook, 8 Price, 662, 653, per Richards, C. B. 

* Fitzwalter Peer. 10 CL & Fin. 193. See Crawford ih Lindsay Peer. 
2 H. of L. Cas. 666—668. 
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some ninety years before by an ancestor of the claimant, was 
written by him. To establish this fact, the family solicitor of 
the claimant was called; and on his stating that he had acquired 
a knowledge of the ancestor’s handwriting, from having had 
occasion at different times to examine, in the course of his 
business, many deeds and other instruments purporting to have 
been written or signed by him, the Lords considered this witness 
competent to prove the handwriting of the pedigree. In 
anotlier case,‘ where, in order to. prove a pedigree, it became 
necessary to rely upon a marriage certificate, which purported 
to have been written and signed eighty-five years before the 
trial by W. Davies, the then curate of the parish, the Court 
of Queen’s Bench held that the document. was admissible, on 
proof by the parish clerk, that in the course of his official duty 
he had acquired a knowledge of the handwriting of Mr. Davies, 
from various signatures in the original register. It was objected 
that some witness should have been called to speak to the death 
of the curate, or to have shown when he died, or at least that 
some search should have been made for persons who might have 
seen him write, or have been able to prove his signature in the 
ordinary way; but the objections were overruled as untenable. 

§ 1674. But the question still remains, can a witness, in tlie 
cases just put, be called to state that he has acqumed a knowledge 
of the handviiriting in question, not from a course of husineast like 
a party’s solicitor or steward, but from studying the signatures 
attached to documents, which are either admitted or proved to be 
genuine, but which are not produced, for the express pur 2 > 08 e of 
speaking to the identity of the writer ? The House of Lords in 
the Fitzwalter Peerage case * decided, in apparent opposition to 
several older authorities,’ that such testimony was inadmissible, 
and the new practice established by the Common Law Procedure 
Act, 1864, does not seem to have interfered in any way with this 
decision. 

‘ Doe ®. Davies, 10 Q. B. 314. 10 CL A Fin. 193. 

’ See Sparrow «. Farrant, 2 St. Ev. 617, n. e, per Holroyd, J.; Doe v. 
Lyne, 2 Ph. Ev. 268, n. 1, per id.; Beer v. Ward, cited id., per Dallas, 0. 
J., and Lord Tenterden ; Anon, per Lord Hardwicke, cited B. N. P. 230, b ; 
Doe V. Suckermore, cited ante, p. 1487, n. 1. 
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§ 1675. As tlie new law permitting proof of handwriting by 
comparison does not at present extend to our Criminal Courts, it 
becomes necessary to advert to two exceptions in the old law 
rejecting comparison, which have been ijecognised in courts of 
justice with tolerable distinctness, ifhc first exception alluded to 
may thus be stated:—Where other documents, admitted to he 
genuine, have already been produced as evidence in the cause, the 
jury may compare them ivith the writing in dispute. The reason 
assigned for this exception is, 'that, as the jury are entitled to 
look at such writings for one purpose, it is better to permit them, 
under tlie advice or direction of the Court, to examine them for 
all purposes, than to embarrass them witli impracticable dis¬ 
tinctions, to the peril of the cause.' In fact, it is impossible to 
prevent the comparison, and, therefore, the exception may be said 
to rest on necessity.® Moreover, this course is supposed to be 
the less inconvenient, inasmuch as documents, which are put in 
for other purposes, will generally be free from aU'suspicion of 
having been unfairly selected.® But this last reason will not be 
universally applicable, because, if a paper happen to be admissible 
in its own nature, as bearing in however slight a degree on the 
cause, the judge cannot reject it, though it be avowedly put in 
for the sole purpose of enabling the jury to compare it with 
another document in dispute.^ 

§ 1676. But although in the case just put, the jury may insti¬ 
tute, under the old law, a direct comparison between the docu¬ 
ments in evidence, no witness can be called to express his opinion 
upon the subject. On a trial, therefore, for forgery of a bill * 
of exchange, an expert cannot be asked whether, on comparing 
the signatures of the drawer, the acceptor, and the indorser of 

‘ 20 Law Mag. 323, 324 ; Griffith v. Williams, 1 C. & Jer. 47 ; Solita 
V. Yarrow, 1 M. & Rob. 133, per Lord Tonfcerden ; Bromage v. Rice, 7 C. «fe 
P. 648, per Littledalo and Patteson, Js. Hammond’s case, 2 Greenl. 33. 

* Doe V. Newton, 6 A. & E. 614 ; 1 N. & P. 1, S. C.; Eaton v. Jervis, 

8 0. & P. 273, per Gurney, B. For another application of the same 
principle, see the judgment of Coleridge, J., in Wright v. Doe d, Tatham, 

4 Bing. N. C. 600. 

“ R. V. Morgan, 1 M. & Rob. 136, n., per Bolland, B. 

“ Waddington v. Cousins, 7 C. & P. 696, per Lord Dertman. 
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the bill, he considers that they were all written by the same 
person.’ 

§ 1677. The second exception is recognised in cases, where, in 
order to raise an inference that a certain document has been 
written by a party, another immaterial document proved to be in 
his handwriting is put in evidence, for the purpose of showing 
that each paper contains similar specimens of peculiar spelling.* 
In one case,* where a defendant .in a County Court had denied 
that a certain signature was in his handwriting, and had after¬ 
wards, at the instance of the judge, signed his name on a paper, 
which, together with the original document, had then been 
impounded,—the two signatures, on a subsequent trial of the 
defendant for perjury, were shown to the jury for the purpose of 
being compared. The learned judge who tried this indictment 
appeared to think that such a course was allowable, on the ground 
that the defendant’s act in writing his name in Court during his 
examination on oath, formed part of the transaction out of which 
the charge arose. As this ruling is certainly calculated to 
promote substantial justice, reasonable hopes may be entertained 
that it will be upheld. 


§ 1678. Independent of all cases where handwriting is sought 
to be proved by 'actual comparison, the testimony of skilled 
witnesses will occasionally be admissible for the purpose of 
throwing, light upon the document in dispute. First, if the 
writing be ancient, an expert may state his belief as to the 
probable period at which it was written, because, in such a case, 
as the character ofhandwriting varies according to the jirogress 
of civilisation, antiquarian knowledge may afford much assistance 
in arriving at a right conclusion." Secondly, if the question be 
whether a paper is written in a feigned or natural hand,’ wit- 


' E, V. Coleman, 6 Cox, C. C. 103, per Crosswell, J, 

" Brookes i>. Tichbome, 6 Ex. E. 929. 

* K. 1 ?. Taylor, 6 Cox, C. C. 68, per Wightman, J. 

" Doe V. Suckermoro, 6 A. & E. 718, per Coleridge, J. ; Tracy Peer., 
10 CL Fin. 164. 

* Those who feel an interest in tracing a similarity between feigned 
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nesses whose duty it has been to detect forgeries will probably be 
admissible in this country,* as they, certainly are in America,* on 
the ground that such persons are supposed to be more capable 
than ordinary men of pronouncing a ,safe ^opinion on a subject of 
this nature.* Still, as experts usually come with a bias on their 
minds to support the cause in which they are embarked, little 
weight will in general be attached to the evidence which they 
give.^ 

§ 1679. Although in ordinary cases, when a witness is called to 
speak to handwriting, the document itself is produced in Court, 
it is obvious that this course may occasionally be highly incon¬ 
venient or even impossible. For instance, suppose it be necessary 
to identify a person, who has eitlier written a paper which is lost, 
or has signed a record or public register, the removal of which 
from its proper place of custody cannot be enforced,—^will a 
witness be allowed to prove such person’s handwriting without 
producing the original document? This point was raised and 
decided in the affirmative in Sayer v. Glossop,* where the 
defendant, having pleaded her covertm*e, and having put in an 
examined copy of the register of her marriage with one A. B., 
was permitted, without producing the original register, to call a 
witness, who deposed that he knew one A. B., and had often 
seen him write ;• and that the husband’s signature in the register, 
which he had examined, was in the handwriting of his friend A. B. 

§ 1680.® The admmihility and effect of private writings, when , 


natural handwritmg, are referred to the 4th vol. of ^rd Chatham’s Corresp., 
where, at p. 37 of the fac-similes of autographs, they will find a curious 
compaiisou of the upright writing of Junius with the running-hand of Sir 
P hili p Francis. * R. v. Coleman, 6 Cox, C. C. 163, per Cresswell, J. 

® Hammond’s case, 2 Greenl. 33 ; Moody v. Rowell, 17 Pick, 490 j 
Com. V, Carey, 2 Pick. 47 ; Lyon w. Lyman, 9 Conn. 66; Hubly v. Van- 
horne, 7 Sorg. & R. 185 ; Lodge u, Pliipher, 11 Serg. «k R. 333. 

® R. ». Cator, 4 Esp. 117, 146, j)or Hotham, B. ; Goodtitlo v. Braham, 
4 T. R. 497 ; Doe v. Suckermore, 2 Nev. & P. 18 ; Pitzwalter Peer. 10 Cl. 
& Fin. 198, per Lord Brougham. 

* Tracy Peer. 10 Cl. <b Fin. 191, per Lord Campbell; Gurney v. Lang- 
lands, 6 B. & A. 330. ® 2 Ex. R. 409. 

® Gr. Ev., § 683, as to first three linos. 

5 c '2 
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offered in evidence, have been incidentall}’’ considered, under 
various heads, in the preceding pages, so far as they are estab¬ 
lished and governed by any rules of law. On this head, there¬ 
fore, no furtlicr comments are necessary, excepting to draw 
attention to a remarkable clause in the Act of 16 & 17 Viet., 
c. 59, which was omitted to be noticed in its proper con¬ 
nexion, and which provides, that “any draft or order drawn 
upon a banker for a sum of money payable to order on demand, 
which shall, when presented for payment, purport to be indorsed 
by the person to whom the same shall be drawn payable, shall be 
a suflicient authority to such banker to pay the amount of such 
draft or order to the bearer thereof; and it shall not bo incumbent 
on such banker to prove that such indorsement, or any subse¬ 
quent indorsement, was made by, or under the direction of, the 
person to whom the said draft or order was or is made payable 
either by the drawer or any indorser thereof.”' 

§1081. It may be convenient here to advert to six practical 
rules of some importance, all of which will be found applicable to 
evidence of every description. First, where evidence is offered 
for & particular purpose, and an objection is taken to its admissi¬ 
bility for that purpose, if the Court pronounces in favour of its 
general admissihility in the cause, a court of error, on exceptions 
taken, will support the decision of tlie Court below, provided the 
evidence bt admissible for any purpose.^ The proper course for 
the opposing counsel to take in such a csise would seem to be, to 
call upon the judge to explain to the jury, that the evidence, 
though generally admissible in the cause, furnishes no proof of 
the particular fact in question; and then, should the judge refuse 
to do so, his direction might be the subject of a distinct excep¬ 
tion, or an application might be made to the Court above for 
a new trial on the ground of misdirection.'^ . Secondly, where 
inadmissible evidence is receivfed at the trial without objection, the 
opposite party cannot afterwards object to its having been 
received, or obtain a new trial on the ground that the judge did 

‘ § 19. 

* The Irish Society v. Bp. of Derry, 12 Cl. Fin. 641, 665. 

* Id. 672—674, per Lord Brougham. 



CHAP. V.] TIME AND MODE OF OBJECTING TO EVIDENCE. 1493 

not expressly warn the jury to place no reliance upon it.* 
Thirdly, where evidende is objectcd'to at the trial, the nature of 
the objections must be distinctly stated, whether a bill of excep¬ 
tions be tendered or not; and on either indving for a new trial on 
account of its improper admission, or on arguing the exceptions, 
the counsel will not be permitted to rely on any other objections 
than those taken at Nisi Prius.’' 

§ 1683. Fourthly, where evidence is tendered at the trial on 
an untenable ground, and is consequently rejected, the Court 
will not grunt a new trial nierel}" because it has since been 
discovered that the evidence w^as admissible on another ground; 
but the party must go much further, and show, first, that he 
could not by due diligence have offered the evidence on tlie 
proper ground at the trial, and next, that manifest injustice 
will ensue from its rejection. His position, at the best, is that 
of a party who has discovered fresh evidence since the trial.* 
Fifthly, where evidence is rejected at the trial, the party pro¬ 
posing it should formally tender it to the judge, and request 
him to make a note of the fact; and, if this request be refused, 
he should then tender a bill of exceptions. If this course has 
not been pursued, and tlie judge has no note on the subject, the 
counsel cannot afterwards complain of the rejection of the 
evidence.'* Lastly, where evidence has been improperly admitted 
or rejected at Nisi Prius, tlie Court will grant a new trial, unless 
it be clear beyond all doubt, that the error of the judge oould have 
had no ‘possible effect upon the verdict, in which case they will not 
enable the defeated party to protract the litigation.’ It may 

* Goalin Corry, 7 M. & Gr. 342 j Doe v. ficnjauim, 9 A. & E. 644. 

® Williams v. Wilcox, 8 A. ^ E. 314, 337 ; Fcrrand v. Milligan, 7 Q. B. 
730; Bain v. Whitohaven ife Fumess Junct. Bail Co., 3 H. of L. Cas. 1, 
15—\7, per Lord Brougham. 

* Doe V. Boviss, 18 L. J., 0. P., 128 ; 7 Com. B. 456, S. C. 

^ Gibbs ». Pike, 9 M. & W. 361, 360, 361. 

* Wright u. Doe d. Tatham, 7 A. & E. 330 ; Raron «le Rutzen v. Farr, 

4 A. & E. 53, 67 ; Crease v. Barrett, 1 C. M. & R. 919, 933 ; Doe v. 
Langficld, 16 M. W. 497. Those cases ovemilo Doe v. Tyler, 6 Bing. 
561 ; 4 M. & P. 377, S. C. j a dictum of Lord Tenterdeli in Tyrwhitt v. 
Wynne, 2 B. & A. 569 ; and one by Sir James Mansfield in Horford v. 
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CONCLUDING RKlfLECTIONS. 


[part III. 


further be stated, that the wrongful reception of evidence will not 
furnish less available ground'for a new trial, although the jury 
accompany their verdict with a distinct and positive statement 
that they have arrived at‘^it independently of the obnoxious 
evidence.' 

§ 1683.* Having now completed the design of this Treatise, in 
presenting a general view of the principles and rules of the Law 
of Evidence, the work is here properly brought to a close. The 
student will not fail to observe the symmetry and beauty of this 
branch of the law, under whatever disadvantages it may labour 
from the manner of treatment; and will rise from the study of 
its principles, convinced, with Lord Erskine, that, witli some few 
exceptions,® “ they are founded in the charities of religion,—in 
the philosophy of nature,—in the truths of history,—and in the 
experience of common life.”* 

Wilson, 1 Taunt. 14. Sco Mortimer d. M'Callan, f> M. W, 76 ; Edwards 
V. Evans, 3 East, 451. The Scotch law on this subject is embodied in § 45 
of 13 <fe 14 Viet., c. 36, which enacts that “ a bill of exceptions shall not be 
allowed in any cause before the Court of Session, upon the ground of the 
undue admission of evidence, if in the opinion of the Court the exclusion of 
such evidence could not have led to a different verdict than that actually 
pronounced ; and it shall not be imperative on the Court to sustain a bill of 
exceptions, on the ground of the undue rejection of documentary evidence, 
when it shall appear from the documents themselves that they ought not to 
have affected the result at which the jury by their verdict have arrived.” 

‘ Bailey.®. Haines, 19 L, J., Q. B., 73, 78. 

* Gr. Ev., § 684, in great part. 

® See Index, tit., Suggestions for amending the Law of Evidence. 

* 24 How. St. Tr. 9^56. 
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ABATEMENT, pica in, of non-joinder of Vo-defendants not divisible 689 

effect of plea in, as an admission • 688 

of legacies rateably, when presumed 162 

pendency of former suits, when pleadable in, by one joint debtor 1364 

ABBEY. (See Monmteriea) 

ABDUCTION, wife competent to prove 1106 

on trial for, costs of witness may bo allowed, when 1006 

ABORTION, on charge of procuring, dying declarations of woman, inadmissible 688 
ABROAD, when witness is, his former depositions admissible 416 

his examination taken imdor commission admissible 443 
ABSENCE, presumption of death from 176 

ABSTRACTS of old deeds, when admissible 510 

ABUTTALS, description by, in tresspass, quare cl. frept 296 

in indictment for non-repair of highway 239 

for night poaching 239 

ACCEPTANCE of bill, what it admits. (See Bill of Exchange) 699—701 

must be by signed writing on bill . 893 

in blank, effect of 1469 

of goods, what sufficient to satisfy St. of Frauds 854—867 

whether sufficient, question for jury 61 

of rent, inference from 667 

ACCEPTOR. BUI of Exchange) 

ACCESS, of husband and wife, when presumed 113 

cannot be disproved by husband or wife 783 

to papers, raises inference of knowledge of, & acquies. in, contents, when 661 
ACCESSORY, confession by principal felon, no evidence against 747 

record of conviction of principal, no evid. of his guilt, as against* 1356, 1356 
acquittal as principal, bur to .indict, as accessory before the fact 1366 • 

acquittal as principal in rape, no bar to indict, for aiding others 1366 

ACCIDENT, action for compensation to families of persons killed by, must • 

be brought within twelve mouths after death 82 

material alteration of instrument by, effect of 1453 

ACCOMPLICE, presumption .against testimony of 186 

confirmation of, not strictly necessary 796 

in practice required 796 

nature of confirmation 797, 798 

duty of judge to caution jury respecting testimony of 36, 186, 796 

confessions by, inadmissible 746 

ACCORD A SATISFACTION must bo specially pleaded even in trover 293 

ACCOUCHEUR, entry of a confinement in book of, marked “paid," evi¬ 
dence of child's ago 657 

ACCOUNT, action for, ipust bo brought within six years ^ 81 

ACCOUNT RENDERED, effect of, as an admission * 706 

in name of a person, admission that goods wero supplied to his credit 655 
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FAQK 

ACCOUNT RENDERED— 

effect of not objecting to, as an admission 660 

effect of objecting to one item of, as an admission of the rest 659 

ACCOUNT-BOOKS, contents of, cannot be primarily proved by parol 370 

when balance of, may be proved by witness who has examined them 409 
entries in, sometimes admissible as between master and servant, 
tradesman and shopman, banker and customer, and partners 662 

of merchants and tradesmen admissible for them in America 5 S 2 

BO in France and Scotland 685, 586 

so in taking accounts in Cour| of Chancery 584 

nut admissible at common law 583 

should be * 686 

entries in, by shopmen in course of business, when admissible. 

{See Course of office or business) ‘ 574—681 

reading one entry in, does not warrant opponent in reading distinct entries 601 
entries in, by deceased agents, &c., when evid. as against inter. (See 
Interest) 550—562 

ACCOUNT STATED, effect of “ never indebted ’ ’ to count for 262 

admission mado under compulsory examination, whether evid. of 651 

admission made to stranger, not evid. of 652 

award not evidence rtf, between parties to suJ)miB 8 ion 1404 

will not lie, when balance of debt secured by deed lias been struck 929 

production of I. 0, U. evidence of 128 

ACCUSED. (See Prisoner) 

ACKNOWLEDGMENT of will by testator, what sufficient 861, 863,864 

of deeds by married women, certificates of, how proved 1237 

of debt, what sufficient to bar St of Limit (See Lord Tcnterden’a 
Act) 610, 611, 878—883 

of debt on specialty, what sufficient 892 

of title, what sufficient (See Limitations) 890—892 

of debt or title, sufficiency of, question for Court 64 

by family, good hearsay evidence in pedigree cases 633—540 

against interest. (See Interest) 550_565 

ACQUIESCENCE in claim for long period, raises presumption of title 136 

when evidence as an adiriission. (See Admissions) 658_664 

" * as a confession 748 

ACQUITTAL. (See Autrefois acquit and Certificates) 

of deft, in crim. trial makes him competent Witn. for or against his co-defts. 1097 
o& husband, makes-wife competent witness against his co-defendants 1102 
copy of record of, when demandnble 1204 

in Exchequer, is it conclusive as to illegality of seizure ? 1378, 1379 

ACT OP GOD relieves carrier from liability 168 

ACT OF PARLIAMENT. (See Statutes) 

ACT-BOOK, of Prerogative Court, proveable by copy 381, 1269, 1270, 1282 

admissibility of, to prove title of exor. or admor. 881, 1269 

to prove revocation of probate 1269, 1270 

ACTING IN OFFICE, when admission of appointment 653 

appointment to office, when presumed from I 55 

ACTION, question subjecting witnesses to, he is bound to answer 1182 

documents subjecting witness to, he is bound to produce 1182 

this rule does not include title deeds 1182 

effect of being made party to, without knowledge or consent 1360 

judgment in a prosecution, no evidence in an 1366 

unless upon a plea of guilty 1357 ‘ 
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ACTION— {Contiwued) , 

judgroeut in an, no evidence in a prosecution 1355 

ACTOR, no presumption as to yearly hiring 162 

ACTS OF AUTHOR, ancient documents may b^explahied by 965 

ACTS OF OWNERSHIP, presumptive evidence of grant 131 

in one part of waste, river, or mine, when evid. of title to another 306—308 

when proof of, not necessary 126 

ACTS OP STATE, how proved ' 4,1227 

of foreign governments, how proved 17,1228 

secrets of state, excluded on grounds of public policy. (Sec Privi- 
Itijed Communications) 776—778, 781 

ADDRESS of cither House of Parliament. (Sec Parliament) 

on letter, what sufiBcient to luiso inference of delivery by post 163 

ADEMPTION OF LEGACY, distinction between, and revocation of will 928 

total or partial, may bo proved by parol 928 

presumption that portionment of legatee by parent is an 983 

may bo rebutted by parol, or by declarations of intention 982 

ADJOINING LANDS OR HOUSES when entitled to mutual support 126 

ADJUDICATION. (See PMic Records and Documents) 

ADJUSTMENT OF LOSS, when and how far conclusive as an admission 706 

ADMINISTRATION, letters of, how proved 381, 1270 

effect of foreign 1389 

grant of, is a judgment in rom 1342 

how fiir evidence of death 1344 

granted to child’s efiects, how far evidence that it was born alive 1344 

to next of kin of woman, not evidence of her dying unmarried 1369 

by diocesan, how defeated before 11th Jan, 1858 1370, 1371 

may be defeated by showing intestate still alive 1371 

calendars of grants of, where deposited 1201 

how inspected 1201 

ADMINISTRATOR, character of, cannot be disputed under general issue. 264 > 
title of, how proved 381, 1270 

entitled by foreign letters, cannot sue in this country 1389 

part paym. by one does not take debt out of St. of Limit, as to others 493, 612 
nor does written acknowledgment by one 493, 610, 611 

how judgment to be given and costs allowed, in such case ^ 611 

promise by, to pay out of own estate, must be by signed writing 831 

the consideration must appear expressly or impliedly in the writing 832 

judgment against intestate, binding upon * 1352 

admissions of intestate, evidence against 642 

declarations by executor not admissible against special 642 

admits assets by suffering judgment by default * 669 

' proof of waste of assets by, what sufficient 669 

inventory exhibited by, how far evidence of assets 707 

ADMIRALTY COURT, attendance of witnesses before, how enforced 1041 

seal of, judicially noticed 9 

what records of, in custody of Master of the Rolls 1198 

how such records proved 1230 

other records and judicial proceedings of, how proved 1239 

verdict on issue out of, how proved 1266 

to prove sentence of, what preliminaries must be put iii 1260 

admissibility and effect of records of . 1342, 1343 

of records of foreign 1381,1386, 13 

seals of, how far judicially noticed 17 
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ADMISSIBILITy of evidence, queatioii forjudge 2, 32—34 

ADMISSIONS, receivable as substitutes for ordinary proof 305 

distinction between admissions and confessions. (Seo Confessions) 596 

whole must bo taken together 597 

rule applies to written, as to verbal, admissions 597 

equal credit need not be given to every port 597, 598 

rule in Equity as to reading whole of answer 600 

distinct entries not to bo read 601 

distinct matters stated in conversation not evidence 601 

answer of opponent evid. without calling on him to produce oneis letter 602 
when documents are referred to, in dnswers in Chancery 603 

of hearsay, whether receivable « 604 

will bo evidence, though relating to contents of documents 371—374, 605 

this rule of qucstionablo policy 871 

question whether it extends to records 373 

or to a confessio juris as well as a confessio fact! 373 

it does not waive necessity of calling attesting witness, when 374,1466 

unless the execution of the instrument be admitted under notice 1469, 1470 
in Equity no reliance placed on verbal, not put in issue 605 

rule does not strictly extend to written 605 

as to pei'sonSf wlwse admissions are receivable ;— 

made by parties to record, though made wh8n under ago 606 

no distinction at law between nominal and real parties 606 

real party may seek protection from Chancery 606 

or if relcaso of nominal party pleaded as estoppol, may move 
Court to set aside plea 607 

how far Courts of law will interfere, if nominal party makes verbal 607 
practice in American Courts 608 

by prochein amy, or guardian 609 

by a partner or co-obligor 609 

effect of written acknowledgment, or of part-payment by 
joint-debtor on St. of Limit. (Seo Lord Tenierden's Act) 610—612 
by partner In fraud of co-partners 613 

by one of several executors, trustees, &c. 614 

by one having mere community of interest 613 

pj inhabitants of townships, &c. 615 

reality of joint interest must be proved 616 

answer of co-defendant in Chanceiy 617 

by phrties before clothed with representative character 618 

by persons interested in suit 619 

by voters in election petitions 619 

* by cestuis que trust, as against trustees and others 620 

by strangers to suit, when receivable 620, 621 

by persons referred to by party 622—625 

tacit reference sufficient 623 

whether conclusive against party 624 

by agent, how far admissible against principal 494-^497 

not admissible against Infant principal 496 

by wife, wheh receivable against herself, trustees, or husband 625, 626 
wife’s letters, when they were admissible on bills of divorce 627 
wife’s confessions, how far they were evid. in Eccles. Courts 627, 628 
by wife, when binding on husband 628—630 

by attorney, when binding on client 630 

when not 631 
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ADMISSIONS-(OOTi<z«M«d) 

' rules of Court as to notices to admit. (See Notice to Admit) 632—634 


decisions respecting these rules 635—637 

caution required in admitting under not/ce 637, 638 

by counsel, when evidence 638 

by principal, when evidence against surety 640 

by privies. (See Primes) 641—646 

as to the time and circumstances of admissions :— 

made after declarant has assigned his interest 647 

off4hi made without prejudice inadmissible 631, 648 

offers of compromise when adlhissible 649 

caution I'especting overtures t)f compromise 650 

made under illegal constraint inadmissible 650 

under legal constraint admissible 650 

0. g. by witness on oath 651 

nature of admissions :— 

direct and incidental, same in effect 652 

implied from assumed character 653 

recognition of official character of others 653—655 

implied from conduct 655—658 

from acquiescence 658 

not objecting to accounts sent by post 660 

nut answering a letter 660 

when access to letters, &c., raises presump, of acquiesc. in contents 661 

acquiescence in statements made by strangers 662 

made by party interested 662 

not addresseil to party ^ 662 

made on occasion when reply expected 663 
silence of accused in judicial inquiries 663 

silence slight evidence of acquiescence 664 

statement in party’s presence not evidence, but his consequent 
demeanour sole evidence 664 

effect of admissions :— 

when and how far conclusive 664—667 

1. —by estoppel. (See Estoppel) 

2. -—solemn judicial 630, 6^38, 667, 1356 

made by mistake 689 

8.—^by pleading, how far conclusive in a subsequent suit 667—669 

in the same suit * 669—680 

by passing over averments without denial 669 

averment must be material 670 

on record, how far they shift burthen of proof %71—674 

effect of tacit, where party admitting succeeds on issue raised 674 

' material allegation not traversed, cannot be disproved 675 

issue on one plea cannot be proved by reference to other pleadings 676 

exception in application for judgm. non obst., or repleader 677, 679 

effect of new ossignment os an 678 

effect of particulars of demand or set*off as an 680 

rule in Equity, os to admissions in pleading 681 

4.—by paying money into court. (See Payment into Court) 681_688 

by taking out summons to pay money into Court 688 

by pleading tender . ggg 

by plea in abatement 688 

6.—acted upon by opponent, how far conclusive 690 
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ADMISSIONS—(C?o»«mKcd) 

illustrations 692—702 

may be express or implied 6t)0 

rule in Equity <. ^ 691 

bailees or agents cannot dispute title of bailors or principals 698 

acceptance of bill, what it admits 699—701 

when rights of revenue intervene 699 

indorsement of note, what it admits 701 

not acted upon by others, admissibl'', but not conclusivo 702 

0.—when conclusive on grounds of public policy 704 

made under oath ’’ 705 

in deeds. (See Mstoppel) ‘ 705 

in receipts, adjustments of loss, accounts rendered, Ac. 706 

effect of exhibiting inventory by executor or administrator 707 

verbal, to be received with great caution 186, 708 

deliberate, satisfactory evidence 708 

oflfcct of admitting plaintiflf’s primil facie case on right to begin. 

(See Onus Probandi) 346—347 

effect of improper admission of evidence by judge 1492—1494 

when and how objection to admission of ovid. should be taken 1492 

ADULTERY, in petition for damages by reason of, strict proof of marr. required 157 
admission by deft, of marriage not conclusive OTi him 702 

bad character of wife admissible in mitigation of damages 327 

of plaintiff admissible for same purpose 328 

evid. of mutual deportment of husband and wife, adrais. 479, 1143 

letters from husb. or wife to each other or to strangers admiss. 479, 480 

but date of letters must be proved for fear of collusion 154, 480 

in suits by reason of, how far wife’s confessions admiss. 626—628 

arc parties competent witnesses? 1091—1005 

wives of respondents incompetent 1108 

where wife of minor committed, his father allowed to sue as prochein amy 13.50 
wife living openly in, will not rebut presumption of legitimacy 113 

ADVERSE ENJOYMENT, after what time gives title 83 

ADVERTISEMENT, in newspapers, when evidence of notice 1331 

inference lAust be raised aliund5 that party has read it 1331 

how. tljis may be done 1332 

in Gazette, when evidence of notice by statute. (Sec OaaeUe) 1329, 1330 
ADVOCATE, (See Barrister) 

ADVOWSON, must bo recovered within what time 83 

title to, must be evidenced by deed 800 

AFFIDAVIT, what sufficient, to obtain commission to examine witnesses 439 

* to obtain mandamus for inspection of public books 1206, 1213 

to obtain judge’s order for inspection of private writings 1431 

for serving opponent witli interrogatories 449 

to obtain attachment of witness for disobedience of subpoena 1021 
to bring up prisoner, Ac., as a witness by habeas corpus 1026 

when party by using, makes contents admissible against himself 623 

when party bound by incidental statements in his own 650—652 

when admissible as a confession, in criminal proceedings 743 

can it prove sickness of wit. whose deposition is tendered in evid. ? 443 

if used as on admission, whole must be road 698 

how proved on indictments for perjury 1232 

sworn abroad, how authenticated 17—19,1262—1265 

sworn beforo diplomatic or consular agent, how proved 18 
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PAOK 

AFFIDAVIT— {Continued) ^ 

when admissible 1254, 1255 
AFFILIATION, in case of, mother must be corroboVated 793 

putative father competent witness ^ 1098 

dismissal of one application, no bar to a second 1408 

AFFIRMATION, when allowed instead of oath 1125 

AFFIRMATIVE. (See Onus Probandi) 

AGE. (See Infant) 

proof of 628-630, 557, 1413 

\ of absent person may accelerate presumption of his death 177 

of Jew, not proveable by entry of Circumcision in book of deceased Rabbi 676 
proof and effect of certificates of,*under Factories' and Print-works* Acts 1314 
AGENT. (See Parliamentary Agents) 

when principal criminally responsible for acta of 117, 747 

when presumed not to act for foreign principal 168 

holding documents of principal, need not be subpoenaed when 394 

when he must be appointed by deed 811 

how appointed to execute deeds for Joint Stock Bdgist. Co. 810 

what documents ho cannot sign for principal 898, 899 

what documents he must be authorised in writing to sign ' 816,818,899 


what documents ho may sign, if appointed by parol 


611, 831, 832, 899 


in action against, for not accounting, effect of non-assumpsit 255 

acts & docloiis. of, when ndmisa., against principal as part of res gestse 494—497 
must be within scope of his authority 495, 496 

unauthorised acts of, when ratified by principal 899 

when principal cannot ratify by parol 496, 811 

admissions by, how far admissible 494—497 

not admissible against infant principal 496 

when not bound to produce principal’s title-deeds 758 

entries against interest by deceased, admissible 664 

how far necessary to piove agency in such cases 561 

warrants that he is authorised to bind principal, by contracting for him 952 
may be sued for breach of warranty if be has contracted without authority 952 
when he cannot avoid.jper8onal liability by proving his character 
when piincipal may sue 5r be sued on written contract made by 
when estopped from denying title of principal ^ 


cannot be convicted of embeszl., if he has disclosed offence on oath 
judgm. against principal for ueglig. of, no evid. against agent, of his 
misconduct ' 

but evidence of amount of damages awarded against principal 
when wife regarded us husband’s agent 171, 496, 628- 

AQQIIAVATION, matter of, need not be proved 

of damages, plaintiff’s good character usually inadmissible in 
AGREEMENT. (Seo 

ALIBI, acts of prisoner, though indictable, admissible to rebut 
ALIENATION OFFICE, records of, in custody of Master of the Rolls 
ALLEGATIONS, evidence must correspond with. (See Variance) , 
substance of issue need alone be proved 
immaterial, need not be proved 

surplusage, definition and iustauoes of 220- 


934 

934 

698 

1176 

• 

1333 

1333 

-630 

228 

331 

316 

1198 

187 

187 

•220 

—224 


distinction between unnecessary, and those stated with needless 

particularity ' 224—227 

cumulative, immaterial in criminal coses 227—231 

several intents—compound intents in indictments 229 
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ALLEGATIONS— 

how far intent must be proved as alleged 230 

cumulative, immaterial ih civil cases 231 

distributive issues « 232—236 

formal, need not be proved ’ 236 

should be omitted in civil actions 236 

may also be omitted to great extent in indictments 237 

e. g. of place 238 

local oQences 238 

of time 240 

of number and value * 241 

of quality, as mode of killing 243 

essentially descriptive, must be proved as hud 244 

what are. (See Vanatvee) 244—261 

effect of passing over, in pleading without denial. (See Admmiona) 669 
ALLOWANCE TO WITNESSES in Superior Courts of Law 996 

in Court of Probate 998 

in County Courts 998 

in Courts of Equity 1000 

in Criminal Courts 1008—1014 

ALMANAC, judge will refresh bis memory by 29 

entry in, made by relative, admissible in matters of pedigree 534 

ALTERATION, interlineat., and obliterat. in wills, effect oij under Will Act 160, 875 
in pencil, presumed deliberative in will 150 

in will, presumed made after execution 151 

in deed, presumed made before execution 152, 1445,1446 

in other instruments, no presumption os to when made 1446 

unless noted in attestation clause 1445 

jury must determine the question on proof 1446 


of instrument must be explained by party tendering it, if called upon 


to do so by issues raised I 445 

objection on ground of, waived by admission under notice 635 

material alterations in instruments after execution, when fatal 1446 

rule extends to aU instruments, constituting evidence of contracts 1447 

reasons fdr rule I 447 

what^are material alterations generally 144 g 

what are not 1449 

what are material or immaterial with reference to stamp laws 1448_1450 

rule only Upplics where party seeks to enforce instrument or derives 

an interest under it 1450_1452 

in such cases, alteration fatal, though made by stranger 1452 

does rule apply whore instrum, altered when out of party’s custody 1 1453 

rule applies to cases of accidental spoliation 14 53 

this rule unjust I 453 

contrary rule in America 1454,1455 

effect of immaterial alteration by obligee 14 55 

alteration only fatal, if made after completion of instrument 1450 

when policies of assur., composition deeds, and settlements .are complete 1456 
when negociable securities are complete 1456 

when other instruments are complete I 457 

instruments delivered as escrows I 458 

where grantor has parted with all control over deed 1458 

where instruments executed in blank 1458_1461 

what issues raise questions of alteration 271, 276, 1461 
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ALTERATION—(Co»<mMed) 

1 . —where original inBtrament declared upon 1461 

2. —where altered instrument declared upon 1462 

3. —where declaration suits original or altered instrument 1462 

4. —whore alteration is mateiial through stamp laws 276, 1461, 1462 
of written agreements by oral ones, eifect of (See Parol Evidence) 914—937 

AMBASSADOR may administer oaths, and do notarial acts, when 1254 

affidavits sworn before, how proved 18 

when admissible 1266 

marriage registers kept by, at Paris, inadmissible 1273 

declarations of war, transmitted bj^ to Sec. of State, effect of 1328 

AMBIGUITIES, distinction between latent and patent 972 

explained by declarations of intention, when. (See Parol Evidence) 967—982 
by parol evidence, when. (See Parol Evidence) 

AMENDMENT, when allowable. (See Variance) 189—219 

powers of, should be liberally exercised 196 

under 9 Geo. 4, c. 16 189 

in actions and misdemeanors variance between record and 

written evidence amendable 189 

extended to felonies 216 

to quarter sessions 215 

under 3 & 4 Will. 4, c. 42 190 

in actions, quo warranto, and mandamus, variances between 

parol proof and record amendable :— 191 

1. —if variance not material to merits 191 

2. —if such that opponent cannot have been prejudiced 192 

instances where amendment has been allowed 200—207 

has been refused 207—212 

practical points respecting 212 

rule as to costs 213 

under Com. Law Froc. Acts, 1862 & 1864 192—196 

respecting misjoinder and nonjoinder of plaintills 192 

misjoinder of defendants 193 

defects and errors in proceedings in civil causes 194 

decisions on the subject 196—200 

in County Courts ^ 214 

in Civil Bill Courts ' 214 ^ 

in criminal proceedings, under Loi-d Campbell’s Act 216—218 

decisions on the subject * 218 

former dread of amending indictments 218 

this dread erroneous ' 219 

AMENDS, payment of money into court by way of, in libel, when 682 

in actions against persona acting under Stat. 300, 682 
virhen not allowable 682 

AMERICA. (See United States) 

ANCESTOR, when declarations of, admissible against heir 642 

estoppels by, binding on heir 98 

judgment, for or against, binding on heir 1352 

ANCIENT POSSESSION, what hearsay admissible in support of, and why 642 
ancient documents purporting to bo part of transaction, admissible 642 

must bo proved to bo genuine 642 

must come from proper custody • 643 

meaning of proper custody illustrated 643—646 

when custody must be proved by extrinsic evidence 646 
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ANCIENT POSSESSION—((7onhn«erf) 

need not be shown to have bcfbn acted upon i)47 

without such proof entitled to little weight 647 

ANCIENT WRITINGS, presumptions in favour of 96, 648 

thirty years old requite no proof 96 

does this rule apply to deeds of corporations t 96 

attesting witnesses need not bo called 1467 

explainable by parol and by experts 937 

by acts of author, and by contemporaneous usage 965—967 

when evid. in support of ancient possess. (See Ancient Possession) 642—549 

copies and abstracts of, when admissible 510 

handwriting of, how proved in pedigree cases 1486—1488 

though mutilated, admissible, if coming from proper custody 1462 

date of, may bo proved by experts 1144, 1490 

records, when evid., without proof of commiss., &c., on which founded 1267 
ANIMAL named in indictment presumed to be alive 225 

ANIMUS. (See Intention) 

ANNEXING INCIDENTS, by usage. (Seo Parol Evidence) 943—946 

by law-merchant 947 

with respect to marine inaurauce 947 

by common law 948—952 

with respect to sale of estates 948 

to demises of real property 949 

to lotting ready-furnished houses 949 

to the sale of specific ascertained chattels 950 

to executory contracts of sale of unascertaiued chattels 950 
doctrine of caveat emptor 950, 951 

to tho sale of patents 952 

to contracts made by agents 952 

to relationship of master and servant 952 

ANNUITIES, presumption as to abatement of 152 

as to period of 152 

ANNUITY-DEED, required enrolment in Ch. before the 10th August, 1854 911 

since that date does not 911 

but to iIEfect lands must be registered in Com. FI. 912 

enrolment of, will be presumed, when 143 

non-enrolment of, cannot be set up by grantee 695, 912 

copy of, how obtained by party liable to pay annuity 1442 

ANNUITY SOCIETIES, rules of, how proved 1282 

ANSWERS. (See Answer in Equity) 

to inquiries when admiss. in cases of search for writings 886 

for witnesses 417, 444, 475 

for attesting witnesses 1474 

to prove that bankrupt has denied himself 475 

of witness, what cannot be enforced. (See Witnesses) 1174—1185 

what are excluded on grounds of public ])olicy. (Seo 
Privileged Corntminicalione) 749—784 

to irrelevant questions, conclusive 1160,1162 

to relevant questions, may be contradicted 1162 

what are, or are not, relevant questions 1160—1168 

ANSWER IN EQUITY, as an admission, whole mixst be read at law 598 

even in case of second answer being put in 698 

defendant may also have whole bill read 598 

rule in Equity as to reading whole of 600 
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what amount of evidence necessary in Ec[hity to rebut 794 

what preliminaries must bo proved before giving evid. of 1261 

admissibility and effect of, as evid. against deft. 598, 681, 705, 1401 

in crimifial prcfceedings 743 

for defendant 794 

for or against co-defcndant 617 

as evid, in matters of pedigree 536 

is put in, on oath of defendant 618, 1401 

when a peer is deft, upon a protestation of honour 1114 

when a foreign sovereign i» deft in a cross suit, on his oath 1114 

by husband and wife, not evid. against wife, after husband’s death 618 

by guardian, not evid. against iu&nt in another suit 618 

to a bill of discovery, effect of 1436 

ANTE LITEM MOTAM. (See Us Mota) 515-522 

ANTIQUARY, may give opinion as to date of ancient writing 535, 1144 

APARTMENTS. (See FitrnisJitU Apartimenls) 

APOTHECARY. (See Mtdkfd Man) 

certificate giantcd to, how proved 1313 

suing, must prove Ins right to practise under general issue 160, 273 

in penal action against, for practising without certificate, defendant 

must prove that he has one 343 

APPEAL, notice of, from decision of revising hamster, how signed 895 

to quarter scss., how signed, and what it must contain 895, 896 
against removal of pauper, how signed 896 

statement of grounds of, against removal of pauper, how signed, wlien 

served, and what it must contain 896 

pendency of, does not prevent judgment from operating as a bar 1378 

APPOINTMENT to office, presumption of, from acting 155 

need not in general be produced, if in writing 408 

of guardian to child by fatbei’, must bo by attested deed 901, 1464 
by will, how to be executed 860 

not revoked by marriage, when 872 

of new trustees, of property conveyed for religious pur¬ 
poses, must be by attested deed 901, 1164 

APPRENTICESHIP, presumptions as to parish indentures of 140 

indenture of, to sea-service must be attested by Ja. * 894 

may be proved without calling attesting witness 1464 • 

contents of lost indenture of, how proved , 386, 387 

proper custody of expired indenture of 388, 390 

APPROVER. (Seo Accomplice) • 

ARBITRATION. (See Award) 

ARBITRATOR not bound to disclose grounds of award 775 

attendance of witnesses before, bow' enforced 1052 

witnesses, &c., attending before, privileged from arrest 1072 

ARCHES, Court of. (See Ecclesiastieal Courts) 

ARMORIAL BEARINGS, admissible in cases of pedigree 540 

should be explained by officer of Heralds’ College 541 

ARMY. (See Articles of War, Soldier, Courfs Martial) 

ARREST, witnoBses,parties, barristers and attorneys, when protected from 1068—1078 
euudo, morabdo, et rodeundo 1068 

rule interpreted liberally . 1069 

subpoena not necessaiy to protect witness from 1058 

instances of protection 1069 
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ARREST— {Continued) 

instances of non-protection * 1070 

rule does not protect against criminal process 1071 

does it protect against Cy. Ct. war. of commitment ? 1071 

or writHof commission of rebellion 1071 

parties and witnesses protected while attending before any lawful 
tribunal having jurisdiction 1071 


e. g. before arbitrator, at Judge’s Chambers, before Master or 
examiner or registrar in Chan., under-sheriili Insolv. Debt. 
Ct., Cent. Crim. Ct., Ct. of Bank., Courts-martial, Parliam., 


or Committees of either Hcsise, Quarter Sessions, kc. 1072 

witness protected while attending befop magistrate, when 1072 

common informer not protected, when 1073 

barrister, how far protected 1073 

plying at petty sessions not protected 1073 

party discharged from illegal civil process, privileged redeundo * 1073 

discharge from criminal process affords no protection 1073 

to whom persons arrested should apply for discharge 1074—1076 

within what time motion should be made 1076 

how far witness may waive protection 1076 

privilege that of tlie Court, not of tlie person arrested 1076 

arrest of witness no ground for action 1076 

party arresting witness maliciously, liable to attachment 1077 

fact and time of, whether provcable by certificate of deceased shcrifif's 

ofllccr returned in course of business 579 

place of, not proveable in this manner 579 

when M.r. entitled to freedom from 44 

ARREST OF JUDGMENT on application for, what presurap. will be recognised 95 
ARSON, on indictment for, with intent to defraud insurers, policy best 

evidence of fact of insiirauce 377 

notice to produce policy must be given 403 

when crindnal intent presumed 90 

is a local offence, when 238 

ARTICLES OP THE REACE, may be exhibited by wife against husband 1107 
ARTICLES OF WAR, judicially noticed 4,1228 

ASSAULT, party charged with certain felonies might have been convicted of 231 
this statutable law repealed 231 

party charged with robbery, may be convicted of, with intent to rob 230 
acquittal on. charge of robbery, bar to indict, for, with intent to rob 1367 

acquittal on charge of rape, no bar to indict, for, with intent to rape 1365 

summary conviction for aggravated, upon woman or child, bar to 
all future proceedings 1367 

on trial of what aggravated, costs of witn. may be allowed 1005 

several may be included in one indictment 311, 312 

in indictment for, upon wife, wife competent witness against husband 1107 
married women may bo convicted of 171 

proof and admissibility of certificate of dismissal of charge for 1304 

depositions taken on charge for, admissible on trial for murder 412 

in action for, effect of general issue 294 

what plaintiff must prove under new assignment 679 

payment of money into Court not allowed 682 

within what time action for, must be brought 82 

ASSEMBLY. (See Unlawful Aaatmhly) 

ASSENT of executor to legacy, question for jury ' 60 
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ASSETS, admitted by oxor. or admor., who euffera judgment by default 
how far admitted by exhibiting iuyentory 
by probate stamp 

waste of, how proved when devastavit suggested^ 

ASSIGNEE, admissions made by assignor, when*evidenoo against 


inadmissible if made after assignment of interest 
of bankrupt or insolvent, character of, must be specially denied 
admission by, befoi-e his appointment, whether evidence against him 
admission of character of, by opponent having treated him as such 
may be called upon by lessor of bankrupt or insolvent, to elect 
whether he will take to the lease* 
couinc to be pursued in the event of his declining to elect 
property of bankrupt and insolvent vests in, by operation of law 
ASSIGNMENTS under 8 & 9 Viet., c. 106, must be by deed 
^ incorporeal rights must be by deed 
or copyright must be attested by two witnesses, when 
of bail bonds must be attested by two witnesses 
of judgment in Ireland, how proved 

by operation of law in cases of heirs at law, admors., exom de son 


PAOB 

668, 669 
707 
707 
669 
644 
647 
254 
618 
. 653 

826, 827 

826, 827 
828 
813 
800 
900, 1464 
900, 1464 
1321 


tort, and married women 827 

in cases of bankrupts and insolvents 828 

ASSIZES, Courts judicially notice length of 26, 94 

ASSUMPSIT, effect of general issue in. (See (xeneral Issue) 264—271 

what consideration will support 833 

judgment in trespass or trover, when a bar to action of 1357,1358 

on foreign judgment, when maintainable 1391 

ASSURANCE. (See Insurance, Registration of Assurances) 

ATHEISTS, incompetent witnesses, Competency) 1120 

ATTACHMENT. (See Foreign Attachment) 

witness disobeying subpojna liable to. Attendance of Witnesses) 1020—1024 
of debt owing from garnishee, effect of 1355 

rule for, when absolute in first instance 1024 

ATTEMPT, prisoner charged with any crime may be convicted of 231 

acquittal on charge of any felony or misdemeanor, bar to indict, for 1367 
to commit felony, on trial for, costs of witn. may be allowed 1004 

ATTENDANCE OF WITNESSES, Aowen/ercediy ^ 987—990 

usual mode in criminal cases 987 

witness may be bound over by committing magistrate or coroner 988 

if ho refuses to be bound, ho may be committed • 989 

how in case of a married woman or infant 989 

not confined to proceedings by indictment • 989 

but adopted by various statutes, where appeal to sessions allowed 989 

e. g. acts regulating ale-houses, tho retail of beer and cyder, the 

punishment of rogues and vagabonds 989, 990 

other instances of statutes 990 

how enforced by subpoena ad testificandum :— 991 

if required to produce books, writings, &o., by subpoena duces tecum 991 
subpeena suffices only for one sitting or term 992 

but extends to whole assizes 992 

if writ altered, it must be resealed 992 

must bear teste during term 993 

time of service of subpoena * 993 

whether reasonable, question for judge 994 

rule in United States as to time of service 994 


5d2 
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when witness in Court cannot onjcct that ho has not been subpoenaed 


PAGB 


994 

manner of service of subpoena 994 

writ may include name^ of four witnesses 994 

what writ of subpoena must stKto 995 

copy served personally, and original writ shown 995 

effect of variance between copy and original 995 

tender of expenses required in civil cases 996 

allowance to witnesses in Sup. Cts. of Common Law 996 

in Court of Probate 998 

in Criminal Courts 1008—1014 

in County Courts 998 

in Cts. of Equity 1000 

special allowance to foreign witnesses 999 

to witnesses detained in England ^ 999 

tender should be made when subpmna served 1000 

if witness married woman, expenses should be tendered to her 1000 

expenses of witness subpeenaed by both parties 1001 

effect of witness waiving demand of expenses 1001 

when witness can sue for his costs and charges 1001 

when conduct money recoverable back as money hiid and received 1002 

no tender of expenses in Crown coses necessary ] 002 

though indictment removed by certiorari and tried at Nisi Prius 1002 

exception in favour of witnesses living in Scotland or Ireland 1002 

Court may grant prosecutor and witnesses their expenses in all felonies 1002 
except felonies under 11 & 12 Viet., c. 12 1004 

and in most serious misdemeanors 1004_ 100(5 

when the above rule is inapplicable 1007 

what “expenses” mean 1003, 1007 

scale of costs allowed by Secretary of State 1008_1014 

this scale illiberal and impolitic 1011 

Court may reward activity in apprehending some felons 1014—1016 

petty sessions indy grant expenses of prosecution when they deal 
with petty larcenies summarily 1016 

prisoner inay compel attendance of witnesses by subpoena 1016 

prisoner’s witnesses not allowed costs 1016 

writs of subpoena of no force beyond jurisdiction of Court 1017 

thU rule inconvenient 1020 

Crown Office subijccnus may issue to any part of England 1020 

within what limits siibpamas in force in America 1019,1020 

subpoenas to witnessed in Scotland or Ireland in erim. cases 1017 

in civil cases tried in Sup. Cts. of law 1018 
similar powers should be granted to other Courts 1019 

disobedience of suhpema, renders witness liable;— 

1 . to attachment, when 1020—1024 

jury need not be sworn IO 20 

case of contempt must be clear 1021 

what affidavit must disclose 1021 

immateriality of testimony, tost of wilful misconduct 1021 , 1022 
duty of attending Court paramount to duty to master 1022 

attachment only lies on disobeying subpmna from Sup. Cfc. 1023 
disobedience of subpoena granted by Clerk of Assize or Clerk 
of the Peace, punishable by fine or indictment 1028 

suggestions to improve law as to Bubpmnas 1019,1020, 1023 



INDEX. 


1509 


PAOB 

ATTENDANCE OP WITNESSES—(6’(wiWtO 

rule for attachment never absolute at first 1024 

witness refusing to be sworn, or to give evid., guilty of contempt 1024 

2. to action of debt, under 5 Eliz., c.,9 t 1024 

3. to action on the case for damages 1024 

what necessary to prove in such action 1024 

what admitted by general issue 285 

attendance of witness in custody, enforced by habeas corpus, when:— 1026—1029 
granting of this writ, whore regulated by Stab 1026 

application made to jud^ at chambers 1026 

what affidavit should sme 1026 

whether statutes appljf to prisoners for treason or of war 1027 

common-law power of granting writs of habeas corpus ad test 1027 

in cases of lunatics 1028 

where witness is in military or naval service 1028 

in other cases 1028 

attendance of witness in custody enforced by order of Judge, when 1029 
in Ireland, when 1029,1030 

enforcing attendance of vdincsses in particular Courts ; — 1030—1068 

in Courts of E<iuity, or before one of the examiners 1030—^1032 

by subpoena, with notice in writing of time and place 1031 

Chancery orders on the subject 1031 

witness must be paid or tendered his expenses 1000, 1031 

how examiner must proceed if witness disobeys 1031 

inconvenience of present proceedings 1031, 1032 

before chief clerk of Judge in Equity 1032 

before master under Joint Stock Co.’s Winding-up Act, 1848 1033 

before House of Lords, or Lards’ committees 1034 

before House of Commons 1035 

before select committees of Commons 1035, 1036 

befoi’e election committees 1036—1038 

before jiulicial committee of Privy Council 1038 

before Courts of Probate 1039 

before Court for Divorce and Mat. Causes 1039 

before Ecclesiastical Courts, &e. 1040 

before Court of Admiralty , 1041 

before Courts-martial 1041^ 

before Court of the Stannaries 1041 

before Chancery Court of County Palatine of Lancastef 1042 

before Barmote Courts in Derbyshire ^ 1042 

before coroners 1043 

• attendance of medical witnesses, how enforced * 1043 

remuneration granted to medical witnesses 1043 

before Courts of Bankruptcy 1044—^1047 

by summons and warrant 1044 

when commissioner justified in issuing warrant 1045 

summons need not be personally served 1046 

effect of witness refusing to be sworn, to produce papers, or 
to answer questions 1046 

rule as to summoning banknipt’s wife 1047 

before Lords Justices, as Court of Appeal in bankruptcy 1047 

before Insolvent Debtors' Court * 1047—1060 

before County Courts 1060, 1061 

before Bevising Barristers 1062 
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before arbitrators 1052 

before Commiss. to examine ’witnesses, acting in England 1053,1054 

< , acting in Ireland or Scotland 1066,1066 

in aid of suits in foreign courts 457 

before Colonial Judges, acting ns Commiss. 1053 

before Commiss. appointed by Ct. of Prob. or Ct. for Divorce 1066 

before Quarter Sessions 989 

when by recognizance 989, 990 

when by summons or precept 991 

when by subpmna 991,1020 

before Justices '' 1057—1063 

when by summons and warrant 1057—1060 

when by summons and fine 1060—1062 

when by Crown OfiSce subpoena 1062 

before Criminal Courts in Ireland, by summons and fine 1063 

before Poor Law Commiss., Customs Commiss., Incumbered 
Estates Commiss., Inclosure Coiiimiss., otlier commiss. and 
sheriffs . 1063—1066 

before commiss. to take evid in Irish controverted elections 1065 

before commiss. to inquire into cornipt practices at elections 1066 

before Master of Common Law Courts 1067 


suggestions to improve law as to summoning witnesses 1068 

witnesses when exQjnpted from aiTest. (See A n-esf) 1068—1078 

ATTENDANT TERM, surrender of, when to be presumed 133—136 

ATTESTATION CLAUSE, when due execution of deed presumed from proper 144 

of will presumed from proper 866 
presumption against will, made before 1st Jan., 1838, from unwitnessed 150 
of warrants of attorney, cognovits, and satisfaction pieces, must 


contain, what. (.See JVarrant of Attorney) 901—906 

ATTESTING WITNESS, number required in certain cases :— 

three necessary to devises of lands before 1st Jan., 1838. (See Wills) 857 
<wo to wills since 1st Jan., 1838. (See 861 

to assignments of copyright, and consents of proprietors to sale of 

books by stranger, when 900 

to assignments and consents under Sculpture Copyright Act 900 

to deed of father appointing gimrdian for child 901 

to appointments of new trustees of property for religious or edu¬ 
cational puiq)ose3 901 

to assignments of Iviil bonds 900 

to protestg of bills of exchange, when 900 

to bargains and sales enrolled forexchanging Charity lands* 901 

to conveyances under Mortmain Act 901 

to marriage registers 900 

to certificates of memorials and of searches granted by registrars 

of deeds and wills in Yorkshire or Middlesex 1316 

to copies of enrolment granted by registrar of North Riding, when 

used as secondary evid. of contents of instruments registered 1322 
one to bills or notes under 51. 901 

to lease under “leasing powers Act for religious worship, Ir. 1866 ” 901 

to indentures of apprenticeship to sea service 894 

to agreement between master of ship and merchant seaman 894 

to agreement between owner and driver or conductor of metropo¬ 
litan stage carriage 


896 
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to admiasion by trader of debt, muat be attorney, when 907 

to admission by witn, in Ct. of Bankr. of debt, most be attorney 907, 908 
to Bcbedule and balance-sheet of insolront, giust be attorney 908 

to warrants of attorney, cognovits, and satisfaction pieces, most 

be attorney named by party. (See Wairant of Attorney) 901—907 

attorney, signing client’s instrument as, must prove its execution 768, 774 
to instruments not requiring attestation, need not he called 1463 

except in ex parte cases in Equity 1465 

tliis exception mischievous - 1465 

to instruments requiring uttostatidn, must in general he called 1465 

list of such instruments ■ 1464 

rule applies to lost or cancelled or burnt deed 390, 1465 

where execution admitted 374, 1465 

where party to record called to prove execution by himself 1466 

for whatever purjjose instrument produced 1466 

where witness has become blind or ill 1466 

course to be pursued where witness is ill 1466 

exceptions to rule: -- ^ 1467 

1. when instrument is 30 years oM 96,1467 

2. when witness has attested instrument in pm-suance of rule of 

Court, and Court has acted on instrument 1467 

3. when opponent has instrument, and refuses to produce it after notice 1468 

4. when opponent producing deed claims an interest under it 1468 

the interest must bo an interest in the cause 1468 

and one of a permanent natura 1469 

exception inapplicable when instrument given up before trial 1469 

5. when party has solemnly admitted instru. for purposes of the cause 1469 

has paid money into court on special count 684 

how if party has recited the instrument in a deed, and has 

acquired some benefit on faith of its being genuine 1470 

6. when document tendered against public otBcer, who was bound to 

procure its execution, and has acted ou it 1470 

7. when witness cannot bo produced, 1470 

o. g. dead, insane, out of jurisdiction, not to be found, absenting 
himself by collusion with opponent , 1470, 1471 

here sufficient, but perhaps not necess., to prove signat. of witness 1471 
if paper lost and witness unknown 390, 1471 

if paper executed before Aug, 1843, and witness then Infamous 1471 

8. whether in cases of deeds executed by corporations 1471 

9. whether in cases of deeds enrolled * 1471, 1472 

instrum. enrolled in I>uch. of Cornwall and Lancaster, proved by 

enrolm. or by ex.^mined or certified copy without calling 1320 

10. when document requires attestation under Merch. Shipp. Act 1464 

where several, sufficient to c<M one 856,1472 

same rule in Equity 356, 1472 

exception in coses of wills 366, 1472 

reasons for this exception 1472 

applies to issues out of Chancery 1473 

deposition of deceased attesting witness may supersede the neces¬ 
sity of calling survivor 356 

what search for, sufficient ’ 1473 

answers to inquiries for, evidence 1474 

absence of all, must be accounted for 356,1474 
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ATTESTING WITNESS-((7on<«mc{#) 

after which, proof of Bigiialure of otio sufficient 1474 

if coupled with sonio evidonco of identity of party to suit with 
persons cxocufing. ^(See Idfntity) 1474 

in America, when not necessaiy to pi'ove signature of 1478 
when leading questions may be put to 1132,1466 

to will may bo a markstuan, under St. of Frauds 859 

under Will Act 868 

inconvonient as causing difficulty in verifying the attestation 869 

declarations of deceased, inadmissible though in disparagement of 

evidence affiorded by Ins signature 470 

character of deceased, if impeached *on ground of fraud, may be 
supported by general evidence 1191 

may .speak to execution of iustnim. from recognising his signature 1139 

ATTORNEY, professional communications made to, privileged. (See 

Pririlei/cd ComDitinicafions) 752—774 

same rule applies to clerk of 759 

to town agent of 769 

admission made by, how far binding on clien^ (See Admmiovs) 630- -632 

rules of Court as to notices to admit by. (See Notice to Admit) 632—638 

service of notice to prodnee on, sufficient 395 

service of notice to dispute bankruptcy on, sufficient 1398 

for defendant, must attest warrants of attorney, cognovits, and satis- 
ihetioa pieces. (See Wairnnts of Attorney) 901—906 

for trader, must attest admission of debt, when 907 

for witness in Court of Bankruptcy, must atte.st admission of debt 907, 908 

for insolvent debtor, mii.st attest schedule and balance-sheet 908 

competent to testify, though lie has addressed jury as advocate 1110 

when witness, seldom ordered out of Court 1129 

entitled to what allowance in Com. Law Ct. 996 

in Criminal Ct. 1011, 1013 

. beforo examining magistrates 1008 

cannot bo compelled to produce client’s documents 
• without client’s leave 406 

privileged from arrest, when. {Hcq Arrest) 1068—1078 

privileges of, judicially noticed 26 

inspection of rolls of, and other books respecting 1221 

proof of certificate of 1313 

admission df being, from acting as such 653 

admiftsion by opponent of character of, in action by him for slander 168, 664 
must, ono month before bringing action for costs, deliver signed bill 271 
need not prove such delivery, unless denied by special plea 271 

if denied, need not prove contents of bill delivered 272 

what is sufficient signature by attorney under this rule 272 

what is a sufficient delivery under this rule 272 

executors and administrators of attorney within the rule 271 

provisions of 6 & 7 Viet., c. 73, on the subject 271 

notice to produce the hill unnecessary 402 

in action ogainst, for negligence, effect of non-assumpsit 256, 266 

cannot be convicted of cmbezzlein., if he has disclosed offence on oath 1176 
cannot recover costs from Corp., unless retained under seal 808 

suing in name, but without authority, of client, effect of 1360 

power oi; when agent ratist bo appointed by ’ 810^ 811 

presumption against deed of gift to 146 
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presumption of being, from acting as such 158 

contract between, and articled clerk must be enrolled 912 

ATTORNEY-GENERAL, when entitled to repl^ , 353 

sanction of, no longer necessary to obtain inspection of public records 1194 
of colony, though not a barrister, is an expert to prove laws of colony 1150 

ATTORNMENT \vill not operate as an estoppel • 111 

AUCTIONEER, agent for vendor and purchaser 900 

contract made out from memoranda signed by, binds both parties 900 

will exclude parol evidence 365 
when not bound by <lcscription of Itrticle in unsigned catalogue 920 

AUGMENTATION OFFICE, records1)f, in custody of Master of Rolls 1198 

how proved 1230 

AUTHORITY, burthen of proving, in particular cases 343 

AUTREFOIS ACQUIT or CONVICT, party plead, entitled to copy of record 1205 
when prisoner not protected by plea of 1364, 1365 

when prisoner protected by pica of 1366—1368 

AVERMENT. (See AlleficUiom, Vanance) 

AWARD, how proved, when submission by written agreement 1265 

when submission by rule of Ct., judge’s order, or order of Nisi Pri. 1265,1408 
when umpire appointed, or time enlarged 1265 

when made by public officers 1266 

when made under Inclosure Acts 1266,1293 

when made or confirmed by Tithe Commies. 1294 

by Welch Turnpike Commiss. 1295 

inadmissible os evidence of reputation 514, 1403, 1404 

admissibility and effect of 1403 

not evidence of account stated between parties to the submission 1404 

not evidence in a prosecution to prove the facts aiJjudicated 1355 

effect of plea of “ no award ” 280 

presumption in favour of 95 

made under luclosure Acts may be enrolled 913 

enrolment not necessary 913 

BAIL-BOND, assignments of, must be attested by two witnesses 900 

must be proved by calling attesting witness 1464 

BAILEE, effect of iion-assumpsit pletuled to action against 255 

how far estopped from denying title of bailor 
BAILIFF, entries against interest made by deceased, admissible • 554 

how for necessary, in such case, to prove that he filled the office 661 

must produce writ of exon, and judgment to justify seizure, when 599 

statements and admissions by, when evid. against sheriff 619 

BAKER, implied wariwnty by, that bread is wholesome 961 

BALANCE-SHEET of insolvent must be attested by attorney 908,1464 

BANK OF RIVER, nets of ownership on one part of, evid. of title to another 300 
BANK BOOKS, inspection of, by fundholders 1211 

how proved 1281 

admissibility and effect of 1415 

bank notes, presumption of guilt from possession of paper for making 341 

how described in indictment 242 

BANKERS. (See Joint Slock Company) 

communications made to, not privileged 766 

• general lion of, on security of their customer, judicially noticed 6 

holding documents of customer need not be subpmnaed, when 394 
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BANKERS— (Continued) , 

when bill presented through, time for giving notice of dishonour 40 

time allowed for presentnaont of cheques to 41 

within what hours instmimcnts must he presented at 41 

when estopped from denying title of customers 698 

cannot be convicted of embczzl. having disclosed their offences on oath 1176 
cheques on, post-dated,*require a stamp 699 

maker of postulated cheque, may set up this objection 699 

entries in books of, how far admissible 662 

St. of Limit., with respect to members of banking copartnerships 83 

rules of savings’ banka, how proved 1282 

BANKRUPT, privileged from arrest while attending Ct. 1072 

lessee may deliver up lease, when 825, 826 

assignment of property of, by operation of law 827, 828 

how far protected from criminating himself 744, 1178 

in Engl, bankrupts and their wives sign declon., instead of taking oath 1126 
form of declaration 1126 

in Ireland, they are sworn 1126 

when necessary to prove date of instrument signed by 154 

when deed executed by, deemed fraudulent 92 

when he may sue wrong doer in trover, though uncertificated 127 

denial of being at home by, proveable by answers to inquiries at house 475 

decloua made by, on leaving liome, evid. of intention to avoid creditors 483 

subsequent statements by, when admissible for same purpose 484, 485 

when inadmissible, as being mere narratives of a past occurrence 485, 486 

admission by, before bankruptcy, evidence to charge estato 647 

or in support of petitioning creditor’s debt 621 

aliter, if made after banki-uptcy 621, 647 

admissions by, after bankruptcy, evidence against himself 621 

concealing property Avorth lOf. 241 

character of assignee of, suing or sued, must be specially denied 254 

admission by assignee of, before appointment, whether evid. against him 618 
may plead general issue, when sued on contract to disarm opposition 

of credited 301 

. or on contract made after fiat 301 

BANKRUPTCY, Court of, seal judici.*illy noticed 10 

signatures of Commies, and Regist. of, judicially noticed 10 , 21 
witness in, privileged from an’est. ( 8 ee Arrest) 1072 

witness ma'de to attend, how. (Sea Attendance of witnesses) 1044—1047 

proof of records and proceedings in 1241_1243 

of certificates of conformity 1242,1266 

of depositions in 430, 1266 

of affidavits in, sworn abroad 1263, 1264 

• of warrants and summonses issued by 1243 

admissibility and effect of certificates of conformity 1243, 1400 

of depositions in 430 , 1399 

of adjudications in 1396 

of foreign adjudications in 1388 " 

of advertisement of, in Gazette 1380, 1400 

adjudications in, not judgments in rem 1340 

notice of intention to dispute fact of I 397 

when and how served, and form of 1398 

to what cases rule requiring notice oztendk • 1899 

admission of debt by trader, liow signed and attested 907, 1464 
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BANKRUPTCY—(C7o«imM<d) 

sdmiBBion of debt by witness in, how signed and attested 907, 908, 1464 
witness may refresh memory by his deposition in, when 1137 

BANKRUPTCY, COURT OF, IN SCOTLAND,^proceedings of, admissible 

in England and Ireland without proof 19, 20 

their admissibility and oifeot 1248, 1249 

BANKRUPTCY AND INSOLVENCY, Court of, in Ireland 

seal of, judicially noticed 10 

signatures of judges, registrars and chief clerks of, judicially noticed 10, 21 
attendance of witn. before, how enforced 1044 

bkpts. and insolv. and their wives die examined on oath in 1126 

proof of records and proceedingsSn 1240 

BANNER, inscription on, proveable by oral testimony 376 

BANNS, when proof of publication of, unnecessary 140 

BAPTISM, proveable by parol, though registered 375 

parish registers of, what is their proper placo of deposit 544, 1214 

how inspected 1214 

how proved 1281 

non-parochial registers of, in custody of Registrar-Gen. 1216 

how inspected ' 1216 

how proved in civil cases 1283 

in criminal cases 1279, 1283, 1284 
Indian registers of, deposited at India House 1199 

how proved 1282 

registers of, of British subjects abroad, kept in Consistory Court 1199 

what they consist of 1199 

admissibility and effect of registers of 1274,1413 

registers of, kept at May Fair and the Fleet, inadmissible 1272 

foreign and colonial registers, when admissible ® 1273 

BARGAIN AND SALE. (Soo Enrolment) 909, 1316 

recital of, in release, when conclusive evidence of execution 80 

BARMOTE COURTS, witness how made to attend before 1042 

documents in custody of Steward of, how inspected 1221 

BARON AND FEME. (See flusband and Wl/e) 

BARRISTER. (See Revuing Barrister) 

competent to testify, though he has addressed the jury ^ 1110 

cannot disclose secrets of client. (See Pnvileged Communications) 751 

perhaps not bound to testify as to matters in which he has been 
professionally engaged • 775 

his clerk within nile of privileged communications 759 

foreign counsel within same rule * 759 

admissions by, when evidence against client 688—640 

protected from arrest, when. (See Arrest) 1068—1078 

as witness, may refresh his memory by the notes on his brief - 1139 

BARTER, defence that goods were delivered under contract of, available 

under general issue 259 

BASTARD, whether declarations of, admissible in cases of pedigree 624 

family conduct, evidence of person being, in cases of pedigree 633 

name of, how described in indictment 247 

BASTARDY. (See legitimacy) 

in cose of aflfiliation, mother must bo corroborated . 793 

putative father admissible witness 1098 

dismissal of one application no bar to a second 1403 

how far parents can give evidence to bastardise their issue 783 
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78 
64 
64 
69 

71 

72 

73 
39 

1120 
1141 
1142,1482 
793,1143 
1144—1151 
307 


BASTARDY— (^Continned) , 

admissibility of entries respecting, in baptismal register 1413 

BATTERY. (See AstauU) 

BAWDY-HOUSE, married w^man ipay be convicted of keeping 171 

BEGINNING AND REPLY. (See Onus Prubandi) 

BEHAVIOUR. (Seo Conduct) 

BELIEF, grounds of 

tendency to, instinctive 
experienced truth of testimony 
coincidences in testimony 

accordance of testimony with previous knowledge, or its probability 
danger of relying on tnis ground of belief 
connexion between collateral facts and facta in issue 
reasonableness of, how far quctition for juiy 
religious, what necessary in witness. (See Competency) 
witness cannot speak to, in general 
when witness may speak to 
witness speaking to, may be guilty of perjury 
when expert may speak to. (Sec Experts) 

BET,T OF TREES, acta of ownership on one part, evidence of title to another 
BENEFIT BUILDING SOOIErY. (Rco Building Society) 

BENTHAM, JEREMY, how regarded by his contempm-arics 1081 

by present generation 1081 

his opinions as to competency, how far adopted by Legislature 1080—1090 

BEQUEST. (See Lcgncy) 

BEST EVIDENCE, always required 355 

design and meaning of rule 355 

illustrations of i-ulo- 355—357 

primaiy and secondary, %vliat 357 

contents of documents not provoable by parol 358 

1. where law requires writing 361 

2. where parties have put contract in writing 363 

but writings collateral to issue need not bo produced 367 

alld parol evid. admi.s3. to identify writings in trover, or detinue, &c 369 
, or on indictment for .stealing written instrument 369 

* alitor on indictment for forgery 369 

3. where existence or contents of writing disputed, and whore 

writing material to the issue 370 

exception to rule, in favour of admi-ssions. (See Admissions) 371 

when oral evidence admissible, though writing exists 874 

e. g. of payment, tliough receijit given 374 

of inscriptions on flags, and resolutions read at meetings 376 

original documents not provoable by eopies. (Seo Secondary Evidence) 376 
what constitutes the best documentary evidence of a transactiou 378 

broker’s books, bought and sold notes 378 

notarial instruments 881 

of title of executor or administrator 381 

duplicate originals—counterparts 382 

second, evid.inadmiss. till primary out of party’s power, {fine Secondary Evid.) 384 
BEYOND JURISDICTION. (See Jui-isdiction) 

BIBLE, entry in, admissible in cases of pedigree 534 

if family Bible, without proof of being made by relative . 534 

BIGAMY, on indictment for, strict proof of marriage necessary 167 

first wife incorapetont to prove marriage 1101 
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BIGAMY— (Oontinued) 

after first marriage proved, 2 iid wife competent, for or against prisoner 
before first marriage proved, it seems, incompetent 
death of first husband or wife, when presumed 
BILL OP DISCOVEBY. (See Discovei-y) • * 

BILL IN EQUITY, provcable by certified copies 
statements in, not evidence against plaintiiT 

not evidence in matters of pedigi'ee 
practice as to reading, when answer put in 
and answer must generally bo proved, to let in decree 

' whei:^ to let in depositions 

to reform or rescind writings, wljen entertained 
how far parol evidence admissible in such suit 
BILL OP EXCEPTIONS, practical nilcs respecting 

allowance of leading questions no ground for * 

BILL OP EXCHANGE, consideration for, presumed 
if lost, presumed duly stamped 
if in hands of drawee, presumed duly paid 
when presumed to be foreign 

amount of interest payable on foreign, question for jury 
date of, primdi facie evidence of day of drawing 
no proof of time of acceptance 
usages alfectiug, judicially noticed 

in action upon, non-assumpsit and never indebted inadmissible 

exception to this rule 

effect of plea of non-accepit or non-fecit 276- 

deft., uuder such plea Ciinnot prove his insanity, or intoxication 
cannot set up loss of bill 

or alteratiOh of bill 
but may object to sufficiency of stamp 
other matters put in issue by pica 
effect of plea traversing indoi-senient 

may be drawn, indorsed, or accepted by each member of firm, when 
how drawn, indorsed, or accepted by Joint-St. Kegist Cos. 
if alteration appeal's on, no presumption raised as to when made 
effect of alteration of after completion 1447—1450 

when complete, within ibis rule as to alteration * 1456 

acceptance of, ninst bo by writing on bill 893 

acceptance mi blank stamp, may be filled up to amount coveasd by stamp 1459 
as between drawer and acceptor, must be filled up within reasonable tima 1459 


1102 
1102 
117,176 

1281 

706, 1261, 1401 
536 
698, 1261 
1259, 1260 
1261 
923, 924 
923 

1492—1494 

1133 

143 

143 

163 

81 

61 

153,155 
155 
5 

275 

275 
-277 
270 

275 

276 
274 

276 

277 
167 
810 

1446 


this doctrine inapplicable against indorsee, ^hen 
defence that bill has been altered, under what plea available 
action on lost, formerly not maintainable 
loss of, cannot now be set up as defence, if indemnity given 
in action upon, when defendant can obtain inspection of 
days of grace allowed on, in different countries 

may be proved by parol 
protest of foreign, how proved 

when inferred from conduct of drawer 
of inland, must bo attested, when 
bills tinder £5 must be attested by one witness 
indorsement on, by payee of part payment does not bar St. of Limit, 
declarations of prior holder of, when admissible 


as to burthen of proof in actions on 


1459 
276,1461 

391 

392 
1423, 1428 

944 

943 

381 

667 

900, 1464 

901, 1464 
568 

644 

336—338 
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BILL OP EXCHANGE—(C!'Dw<i»Mcd) 

presentment of, within what time and hours allowable 41, 42 

notice of dishonour of, what time allowed for 40 

by whom it may be given 40 

dishonour of, and notice,'prove&blo by entry made by notary’s deceased clerk 575 
notice to produce notice of dishonour, when unnecessary 401 

receipt of notice of dishonour of, when inferred from conduct of drawer 657 
allegation of due notice not sustained by proof of excuse for want 
of notice 205 

but such variance may bo amended 205 

notice to produce bill necessary, if d ifendant wants it, and has not 
pleaded so ns to enforce its producti({n by plaintiff 403 

must be produced at trial, in order to recover interest 403 

acceptance of, what it admits as against acceptor 699, 700 

indorsement by p^yee of note, what it admits as against him 701 

indorsement of bill, what it admits as against in<iorser 702 

in action upon, effect of payment of money into court 686 

in trover for, notice to produce unnecessary 402, 403 

80 , in prosecution for stealing 403 

party signing in own name, cannot prove ho was mere surety or agent 933, 934 
may give sixch evidence to charge or benefit unnamed principal 934 
meaning of “ duly honoured” may be explained by usage 940 

BILL OF LADING, meaning of terms in, may bo explained by usage 940 

cannot be varied by usago 942 

when conclusive evidence of shipment of goods 95 

usages affecting, judicially noticed 5 

BILL OF PARTICULARS. (See Particulars) 

BILL TO PERPETUATE TESTIMONY. (See Perpetuating Testimony) 452, 453 
BILL OF SALE, ship must be sold by 812 

of ship may be proved without calling attesting witness 1464 

of personal chattels must ho filed in Queen's Bench, when 909 

inspection of 1224 

when presumed fraudulent within St. of Eliz, J45 

BIRTH, provoable J)y parol, though registered 375 

inspection of registers of, under Registration Act 1214 

* of non-parochinl registers of, in custody of Kcgistrar-Gcn. 1216 

what th'ese registers consist of 1216 

contents and repositories of lists of these registers 1217 

registers of, .of British subjects abroad, deposited in Consistory Court 1199 
registers of, under Registration Act, proveable by certified copies 1283 

non-paroobial registers 'of, proveable by certified copies in civil cases, 

under certain regulations as to notice, &c. 1283 

in crim. cases the originals must be produced 1279, 1283,1284 

registers of, in Scotland, since 1854, how proved 1285 

admissibility and effect of registers of 1413 

fact and time of, usually questions of pedigree, and proveable by hearsay 528 

otherwise, if fact not required to be proved for any genealogical purpose 530 

place of, whether proveable by hearsay 631, 632 

when proveable by register under Registration Act 1413,1414 

time and place of, how far proveable by register of baptism 1413 

entries of, in midwife's books, when evidence 557 

child not beard to cry at, presumed in Scotland dead 112 

BISHOP, admissions by, evidence against sucoessor 642 

commission to examine into mental capacity of 1040 
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BISHOP— (Conimued) 

atteadancti of witaesses before such commission, hovr enforced 1040 

commission granted by, to inquire into charges against parsons 1040 

attendance of witnesses, bow enforced in these inquiries 1040 

Ronum Catholic, when competent, to spealwto mairimo. law of Rome 1150 
BISHOP’S REGISTERS, inspection of 1211 

admissible as public documents 1275 

BLANK, in will, cannot be filled up by parol eTidence 935 

presumption as to time of filling up 152 

when may’be filled up after execution of instrument 1458—1461 

stamp, accepl^nco on, may be filled pp to amount covered by stamp 1459 

BLIND, witness, how his memory refreshed 1138 

efibet of witness to bandwriting becoming 419 

man cannot attest a will 863 

attesting witness becoming, must still be called * 1466 

BOARD OF HEALTH. (Sea ffealth) 

BOARD OF TRADE, documents of, relating to merch. shipping, how proved 1278 
to railways, how proved 1278,1290 

proof and effect of certificates issued by, under Merch. Shipp. Act 1307 
for modification of works on railways 1313 

by-laws by, for protection of channel fisheries, how proved 1325 

BOARDINQ-IIOUSE, liability of keeper of, for loss of lodger’s goods 168 

BOAT, under 15 tons burthen, docs not require registry, when 813 

may be transferred, how 81.3 

BODLEIAN LIBRARY, not proper custody for old books, respecting abbeys 544 
BONA FIDES, how far question for judge or for jury 48 

collateral facts, when admissible in proof of 316 

BONA NOTABILIA, out of diocese, used to defeat probate, when 1371 

this law no longer exists I 37 I 

BOND, consideration for, presumed 95 

within what time action on, must be brought ■ 85, 568 

in action on, payment into court not allowed . 682 

relating to the customs, within what time action on, must be brought 86 

effect of judgment by default in debt ou 278 

notice to produce notice to pay, when necessary in debt on 402 

indorsement on, of payment of interest or part payment by deceased • 

obligee, admissible for his representatives ■ * 567, 669 

to support replication of acknowleiigment to plea of St. of Limit. 569 • 

whether necessary to prove aliundb date of indorsement , 154, 569—673 

admission by one obligor, evidence against co-obligor 610 

in trover for, notice to produce unnecessary • 402 

so, in prosecution for stealing 403 

executed in wrong name, how for estops party from relying on misnomer 696 

assignment of bail-bond, attested by two witnesses 900 

BOOKS, of science, not admissible 1148 

when expert may refresh memory by 1148,1160 

shop, entries in, by shopman in course of business, when admissible. 

(See Course of Office, or Business) 674—582 

entries in, by tradesman himself, admissible in Scotland, Ame¬ 
rica, France, and in Court of Ghaucery 582—686 

but not admissiblo at common law , 583 

should be 686 

what are admissible as official documents 1274-—1276 
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BOOKS— {Continued) 

inBpeetion, proof, and effect of sufch. (See Public Records and Docs., Copy) 
of account, uutriea in, when admissible 362 

of Corporations. (See Corporation Books) 
of third persons, when tod wl:iy adinissiblo. (Sec Hearsay) 

BOOKSELLER, when responsible for libel sold by liis shopman 118 

BOROUGH, burgess entitled to inspect documents of 1217 

BOROUGH ENGLISH, custom of, judicially noticed 5, 6 

BOUGHT AND SOLD NOTES, constitute the con tract made through broker 378 

materially varying, whether recourse can bo had to broker’s book 379 

what is a material variance r. • 380 

to prove contract, party only bound to produce note in his possession 380 

if no notes, contract may be proved by signed entry in broker’s books 378 
effect of material alteration in 1447 

BOUNDARY, of counties, parishes, &c., how far, judicially noticed 24 

presumptions as to 122—124 

as to ownership of soil of river 122 

of land lying on sea-shore 122 

of waste land on side of liighwuy 123 

of roads set out under Inclosuro Acts 123 

of hedges and tlitches 124 

of walls, and banks, and trees 124 

when provcable by reputation 603, 505 

by verdicts or judgments inter alios 1343 

by showing boundaries of other places connected with locus in quo 306 
by maps 510 

by evidence of perambulations 508 

by statements ot perambulators at these times 608 

not proveablc by hearsay as to particular facts 607 

of private estates not provcable by rci)utation 504 

BOY. (See Infant) 

BREACH OF TROMTSE, non-as.sumpsit does not deny defendant’s 255 

in action for, of marriage, plaintiff's character how far admissible 328 

^parties to record inadmissible witnesses 1095 

BRIBERY, in penal action for, deft, cannot deny that party bribed had a vote 704 
• witucsses giving evidence resjiecting, when iudeinniSed 1177 

declarations of voters admitting, ovid. before election committees 619, 620 
BRIDGE, prescriptive liability to repair, proveablo by hearsay 503 

on iudictm.„of township for non-repair of, decloms. of ratepayers admiss. 615 
BROKER, may bind principal by rules of Stock Exchange 165 

contract made by, proueable by bought and sold notes 378 

if no note.s, provcable by signed entry in broker’s book 378 

if notes vary, is it provoablo by broker’s book ? 379 

what is mateiial vaiianco in notes 380 

to prove contract, party only bound to produce note in his possession 380 
cannot be convicted of embczslem., if he has disclosed offence on oath 1176 
stock-broker must keep book open to inspection by his principals 1443 

BROTHEL, married woman may be convicted of keeping 171 

BUILDING SOCIETIES, rules of, how proved 1288 

rcconvoyanco of mortgages, how effected by trustees of 827 

BURGESS, entitled to inspect documents of Borough 1217 

BURGLARY and stealing, prisoner charged with, may be convicted of house- 

breakmg, stealing to value of 51. in dwelliug-hpuse, or larceny 228 
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BUBGLARY— (Continued) 

but proof of burglary with intent to murder, rape, or steal, fatal variance 230 
intent laid in indictment for burglary, how far necessary to prove 228—280 


proof respecting place must coiTespond with allegation 238 

indict, for, and stealing, no bar to indict, fcfr, wittf intent to steal 1364 

indict, for, and steal. A.’s goods, no bar to indict, for, and steal, goods of B. 1864 
acquittal for burglary and stealing, bar to indict, for larceny 1867 

acquittal for larceny, bar to indict, lor burglary and stealing 1367 

BURIAL, proveablo by parol, though registered 376 

inspection of parish registers of 1214 

of metropolitan registers >rf 1216 

of nou-parochial registers f, in custody of Regist. Gen. • 1216 

what those registers consist of 1216 

proof of nomparochial registers of, in civil proceedings 1283 

in criminal cases 1279,1283, 1284 

parish register‘d of, how proved 1281 

what proper custody of 644 

Indian books of, ueposited at the India House 1199 

proveable by examined or ccidtified copies 1282 

admissibility and effect of ’'cgistersof 1413 

registers of, of British subjects abroad, deposited in Cousistory Ct. 1199 

BURNING. (ScoArsoa) 

of will, what sufficient to revoke, under old law 870, 871 

under new Will Act 872, 874 

BURTHEN OP PROOF. (See Onus Probandi) 

BUSINESS. (See Course of Office or Business) 574 532 

presumptions from ordinary course of 161 166 

BUTCHElt, implied warranty by, that meat is wholesome 061 

BY-LAW, admi''sible without proof, if authenticated as pointed out by 8 & 

9 Viet. c. 113 14 

proof of particular by-laws :— 1322—1326 

of companies under Cos. Clauses Consol. Act 1328 

of railway companies 1323 

for regulating Port of London, and vend and delivery of coals 1324 
made by Comtniss. of coal-whippers 1324 

by Metrop. Board of Works 1325 

by Municipal Corp. of Dublin 1326 

by Board of Trade for protection of Channel ilsheries 1325 

by trustees of docks for regulating landing of emigvants 1325 
hy municipal corporations in England 1325,1826 

as to pla<lding such by-laws • 1326 

made under recent Consolidation Acts 132ff 

may be presumed from usage, when 130 

of Corp. may explain its charter 967 

“ BY STATUTE," general issue, effect of 297—301 

CAB. (See Coach and Licence) 

CABMAN, presumed negligent, if luggage lost or damaged , 188 

CALENDARS of grants of probate and administ. where deposited 1201 

how inspected 1201 

CALLS, in action for, on railway shares, what put in issue by " never indebted " 273 
infant shareholders liable to actions for 112 

CANCELLATION of will. (See Alteratione and Will) 870—877 

of lease does not work a surrender by operation of law 822 


5 K 
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CAPACITY. (See Infant) 

CAPTAIN. {BaoShip) 

CAPTION, settlement examinations need not have separate, to each 737 

so, depositions and examinations taken by Js. on criminal charges 426, 737 
CARE, what is reasonable, questiou'for jury, when 47 

CARELESSNESS. (See Negligence) 

CARNAL KNOWLEDGE OF CHILDREN. (See Rape) 

CARRIAGE. (See Coach) 

CARRIER, when presumed guilty of negligence 168 

dcliTery to, amounts to acceptance by vendee, within St. of Fmuds, when 856 
effect of general issue pleaded to acvion of assumpsit against 255, 256 

• to action of case against 282,284 

to action against, when form uncertain 290 
in action against, for non-delivery of writings, notice to produce unnecessary 403 
in case against, for loss of goods, negligenco need not bo proved 221 

contract under Rail. & Can. Traffic Act, when valid 893 

CASE, action on, effect of not guilty in 282—290 

witness disobeying subpoena, liable to 1024 

what necessary to prove in such action 1024 

sheriff or party arresting witness, not liable to 1076 

costs not recoverable in, without Judge's certificate, when 49 
laid before counsel, how far privileged 759, 763 

CATALOGUE, when auctioneer not bound by description in unsigned 920 

CATHOLIC PRIEST, confessions made to, not privileged 723, 724, 757 

aliter in Civil Law 723. 724, 756 

CAUSE OF ACTION, how far admitted by paying money into coiut. (See 

Payment into Court) 682—688 

CAUSE, PROBABLE, question for judge 37 

CAUTION to prisoner against self-crimination, must be given at common law, when 726 
when, if inducement has been held out 722 

how to be given 726, 727 

to prisoner under examination by justices, when 733, 734 

absurd'logislation on this subject 734, 73,5 

compliance with Stat. on this subject, how proved 736 

requisite, in admitting under notice 637 

■ in receiving verbal admissions 708 

* verbal confessions 709 


CAVEAT, against marriage, proof and offcct of registrar’s declaration of 

vexatious entry.of 1314 

CAVEAT EMPTOR, application of maxim 960 

CELEBRATION of marriage, when presumed regular ■ 139 

CERTIFICATES, when admissible without proof of seal, signature, or 

official character of party signing them 14,1297 

proof and admissibility of particular certificates:— 1297—1355 

of chargeability of paupers 1297 

of settlements of paupers ^297 

of previous conviction of witness, as evidence to discredit him 1162 

or acquittal under Lord Brougham’s Act 1299 
for felony on second indictment 1299 

for offences against the coin 1299 

of previous criminal trial, on indictment for perjury 1800 

of conviction, on indictment for rescue, prison-breach, or escape 1800 

for being at largo, under sentence of transportation 1801 

for second offence under 14 & 16 Viet., c. 19 1300 
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CERTIFICATES—, 

proof of identity of person must be given 1299—1301 

under Mutiny Acts 1302 

of dismiasul of charge, in complaints of assault 1803 

in summary proceedings against juvenile offenders 1304 

in petty sessions on charges of 
petty larceny 1303 

of indemnity against certain charges 1305 

of marriages solemnised by British consuls 1305 

of registration of places of religious worehip 1306 

of Bodhi of Trade under MtA’chant Shipping Act 1307 

of registry of British shijiB 1307 

of competency or service of masters or mates of British ships 1307 

of registration of copyright of designs 1307, 1308 

of validity of election petition recognisances, granted by Speaker 1309 
of costs of election petitions granted by Speaker 1309 

of private bills granted by Clerk of Parliament or Speaker 1309 
of papers being published by order of Parliament 1309 

of validity of letters patent having come in question 1309 

of amendment of rules of Friendly Society 1420 

• of exemption of Scientific and Literary Societies from rates 1420 

of incorporation of Joint-stock Cos. 1310 

of proprietorship of shares in Cos. 1311 

- of capital being paid up under Consol. Acts 1311 

of correction of mistakes in plans, maps, &c., under same Acts 1312 

of copies of plans and books of refer, under some of same Acts 1312 

of completion of works under some of same Acta 1312 

to modify construction of railway works 1313 

of qualification of apothecaries 1315 

of eurobnont of attorneys 1313 

of acknowledgment of deeds by married women 1237 

of confonnity, granted to bankrupts 1242 

of age, granted by surgeons under factories’ aiul print-works’ Acts 1314 
of Reg.-Gen. that caveat against man*, has been entered vexatiously 1314 
of registry or re-entry of judgments, &c., in Ireland 1314 

of searches in register of deeds and wills, in Yorkshire or 
Middlesex 1315,1464 

of memorials of judgments, &c., registered there 1315, 1464 ' 

of enrolments indorsed on regist. instrum. (See Enrotmenl) 1315—1318 
at common law, of matters of fact inadmissible 1420 

' though given by person in official situation 1420 

of Sovereign, under sign manual, inadmissible 1420 

made evid. by, stat. of certain facts, no evid. of other facta 

stated therein 1420 

of naturalisation enrolled in Chancery, inspection of 1225 

of judge, when necessary to entitle pivrty to costa 49 

^ to deprive party of costs 49 

CERTIFIED COPY. (See Copy) 

CESTUI QUB TRUST. (See Trustee) 

CESTUI QUE VIE, death of, when presumed 176 

lessee may show lessor’s title expired by death of 110 

CHANCERY, practice of court of, not judicially noticed 27 

but rules of equity judicially noticed 5, 27 

witness made to attend in, how. (See Attendance of Witnesses) 1080—1032 

5 B 2 
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CHANCERY—(rewi/inwcrf) 

orders of, respecting subpoenas 1081 

what allowance granted to witnesses in 1000 

will enforce discoveiy, when. (See Diaeovenj) 

will entertain bill to reform or rescind writings, when 923, 924 

rule in, as to reading whole of answer 600 

as to what amount of evidence necessary to disprove answer 794 
as to precluding parties from setting up secret equities, when 691 
as to enforcing representations made in treaty for marriage 692, 843 
as to rejecting admissions not put in issue by pleadings 605 

as to admitting parol evidence and declarations of intention 
to rebut an equity, (See SchUting an Equity) 982—986 

as to requiring strict proof of absence of undue influence 
with respect to deeds of gift 146 

as to presiin)ing mistake with respect to the number of legatees 980 
as to requiring proof of deeds by attest, uitn. in ex parte cose 1465 
as to calling all attesting witnesses to wills 1472 

proceedings in, proveable by copy 1231 

orders of, proveable by office copies 1235 

Common Law Seal of Court of, j udicially noticed 9 

seal of Enrolment Office in, judicially noticed • 9 

records in common law side of, proveable by office copies 1235 

documents in, when taken or sworn abroad, how proved 18,19, 1253 

proof and effect of docs, enrolled in Enrolment Office of 1316, 1319 

what preliminaries must be proved in giving evid. of decrees in 1259 

of answers in 1261 

of depositions in 1261—1263 

if ancient 1267 

admiss. & effect of decrees in. (See Public Eecordt and Documents) 

as evidence in nature of reputation 512—515 

must for this purpose bo final 514 

of answers in, as evid. against defendant 598, 1401 

in criminal proceedings 743 

• for defendant 794 

. for or against co-defendant 617 

, as evidence in matters of pedigree 536 

of bills in, as evidence of admissions ■ 706, 1261, 1401 

os evidence in matters of pedigree 536 

• of demurrers in 681, 1401 

of picas in 681, 1401 

CHANNEL ISLANDS. (See* Jersey and Guernsey) 

CHANNELS OP INFORMATION, by informers to Oovemment, privileged 776—778 
CHAPEL, when presumed registered to celebrate marriages 139 

CHAPTER-HOUSE REGISTERS, admissible as public books 1275 

CHARACTER, of party, when admissible evidence 323—332 

1. in criminal cases:— 

evidence of good, to raise presumption of innocence 328 

of bad, to raise counter presumption 824 

admissibility for these purposes confined to criminal cases 325 

not admissible in Exchequer informations 325 

nor in civil actions, unless general conduct put in issue 326, 326 

2. in civil actions, evidence of bad, when admissible to lessen damages 327 

of husband or wife in petitions for dam. on ground of adulteiy 327, 328 
of daughter in seduction 327 
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CHARACTER— {OotUimLed) * 

of plaintiff in breach of protniaa of marriage 328 

whether of plaintiff in action fur defamation 329 

evidence of plaintiff’s good, inadriyssible^to inflame damages 331 

unless counterproof offered 331 

3. evidence of bad, admissible to impeach veracity of witness 332 

extent of this rule ,1186—1189 

of prosecutrix in indictment for rape 332 

of party's own witness cannot bo impeached by general evidence 1151 

prisoner calling witnesses to, entitles prosecutor to reply 353 

this privilege to be exercised witL discretion 353 

witnesses to, not usually crosS-e^amined 1156 

questions degrading to, how far witness must answer 1179—1181 

character of impeaching witness may be impeached in turn 1189 

how far this plan of recrimination can be carried 1189 

evidence of good, admissible to support witness attacked 1191 

official character of party, when admitted by his acting in 653, 655 

, of another, when admitted by recognising it 653—655 

of any one, when presumed from acting 155 

of party suing, admitted by paying money into Court 684 
CHARGEABILITY, of pauper, proof and admissibility of cer-tificate of 1297 

notice of how signed and served 896 

CHARGlil D’AFFAIRES. (See A/Jiiassador) 

CHARITY grants explained by evidence of acts of founder 965 

presumptions respecting 147 

lands, exchange of, must be by bargain and sale enrolled 909 

deed must also be attested goi 

, must be proved by attesting witness 1464 

conveyances to charitable uses under Mortmain Act :— 

must bo by attested deed 901 

must be proved by attesting witness 1464 

deed must also be enrolled 908 

date and fact of enrolment, how proved 1316 

will not be presumed 144 

what deeds exempted from this rule as to enrolment 908 

CHARITY COMMISS., seal of, how proved . 12 

and inspectors may enforce attendance of witnesses, how 1064 , 

board of, may enrol documents relating to charities 913 

minutes and order’s of board of, how proved * 1294 

some papers of, itr custody of Master of the Roll| 1198 

others deposited in Potty Bag Office 1237 

CHARTERS, how proved 1227 

when to bo explained by evidence of usage 967 

when presumed from long enjoyment 131 

date inserted in, cannot bo gainsaid * 94 

CHARTER PARTY, terms used in, may be explained by usage 940 

CHARTS OF PEDIGREE, when admissible 536, 638—640 

CHARTULARIES in custody of Master of Rolls 1198 

how inspected 1196 

how proved 1280 

CHASTITY, evidence to impeach character for, on indictment for rape 332 

CHATTELS, interest in, how transferable 801, 802 

bills of sale of, must be filed in Queen’s Bench, when 909 

view of, when ordered 488 
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CHATTELS— (Continued) , 

real of wife, vested in husband by marriage 827 

what waiTnnty implied in sale of 950, 951 

CHEQUE, maker of, may prove it po^at-dated, and set up want of stamp 699 

presentment of, within wliat time and boui’s allowable 41, 42 

CHIEF CLERK in Equity, witness bow ma»le to attend before 1032 

CHILD-MURDER, mother indicted for, may bo convicted of concealing birth 230 

wliat facts raised presumption of, under old law 118 

CHILDREN, tendency to believe, natural to 61 

competency of. (See Competency) 1117—1120 

credibility of ‘ 67 

conclusive presumptions respecting. ^ (Jlee Infant) 112 

disputable presumptions respecting. (See Infant) 169 

dying declarations of, inadmissible, if too young to have been witnesses 590 
statements by, made rocenti facto, inadmissible 469, 470 

when leading questions may be put to 1133 

CHINESE, how sworn 1124 

CHlROORAl’II, evidence of a fine in .all courts « 1235 

but not to show that fine was levied with proclamations 1235 

records of Chirographer’s Office are in custody of Master of Rolls 1198 

how inspected 1195 

how proved 1230 

CHRISTIAN NAME. (Sec Name) 

CHRONICLES, when admissible 1420 

CHURCH DISCIPLINE ACT, witnesses, how made to attend under 1040 

CHURCHWARDEN, presumption of appointment of, from acting ?56 

CIRCUMCISION, entry of, in book of Rabbi, no proof of ago 576, 1272 

CIRCUMSTANTIAL E VID ENCE, nature of 73—75 

weiglit of, compared with direct evidence 75—78 

“ circumstances cauuot lie,” false maxim 75,76 

d.angers peculiar to 77, 78 

CITIES, how far judicially, noticed 24 

CIVIL BILL COURTS, powers of amendment granted to 214 

service of procc.ss how proved in, if officer absent 577 

decree of, how jirovcd 1244 

judgmcfits, decrees, and orders of Superior Courts, liow provcable in 1238 
CIVIL SUIT, witness mu.st answer questions though it subject him to 1182 

must produce documents, though their production may subject him to 1182 
this rule doiSj not include title-ilceds 1182 

CLAIMS to future titles, &o., kept alive by bills to perpetuate testimony 453 

CLERGYMAN. (See Parson) 

CLERK, no presumption as to time of liiring 162 

not subject to rule as to month's warning 44 

of barrister or attorney, within rule of privileged communications 759 

other clerks, not 756 

CLERK OF THE PEACE, map.s & documents deposited with, how inspected 1221 

how proved 1298, 1294 

CLERK OF RECORDS AND WRITS must furnish certified copies of bills, 

answers, and depositions in Chancery 1281 

CLIENT. (See Privileyed Communications and Attorney) 

how far bound by admissions of counsel 638—640 

by compromise made at trial ' 640 

by admissions of attorney 680—632 

presumption against deed of gift by, to attorney 146 
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CLOSE, parol evidence to explain meaning of„when admissible 914 

how described in action of trespass quare clausum fregit 296 

CLOVEli, is contract for sale of, within § 4 of St. of Frauds ? 850 

CLUB, members of, presumed to know the rules of 661, 662 

COACH. (SeeCoUmon) * * 

owner of, overloading estopped from denying that accident occurred 
from that cause 704 

presumed negligent, if luggage lost or damaged 168 

agreement between owner and driver or conductor of metropolitan 
stage, must be in writing 894, 895 

and must be* signed by driver or conductor in presence of a witness 895,1464 
proof of licences to owners, driver#, &c. of 1295, 1296 

admissibility and effect of licence to owner of 1416 

COAL MINES and collieries, rules established in, how proved 1288 

COAL-WHIPPERS, register of, how inspected 1225 

how proved 1279 

by-laws regulating, how proved 1324 

CO-C^SPIRATOR. (See Conspirators) 

CO-C(^TllACTOR. (See Joint Contractors) 

CO-DEFKNDANT, competency of, in criminal Courts 1096 

in action of tort, admission by, not evidence against other defendants 615 
same rule in criminal proceedings 615 

apparent exception wher'e inliabitants prosecuted 615 

of husband, wife when incompetent witness for, in criminal trial 1101 

CODE NAPOLEON. (See France, law of) 

CODICIL, effect of, in confirming will 863, 869 

in revoking will 872 

in reviving will 877 

how signed 860 

COERCION of married women, presumption as to 170 

CO-EXECUTOR. (See Exeewtm') 

COFFEE-HOUSE, presumption respecting keeper of 168 

COFFIN-PLATE, inscription on, admissible in matters of pedigree 636 

proveable by copy 392, 637 

COGNOVIT, how attested, {^q Warrant of Attorney) 901--906, 1464 

COHABITATION, presumption of mai'riage, arising from ^ 157 

when it precludes the parties from denying their marriage 692, 693 

is a kept mistress a competent witness for protector in Crim. Ct. ? 1102* 

COIN, proof and effect of certificates of previous conviction for offences against 1299 
presumption of guilt from possession of quantity of counterfeit 139 

of coining \ools, Ac, 841 

on indictment fur uttering counterfeit, other uttei'ings, &c., admis¬ 
sible to prove guilty knowledge 320, 321 

doctrine of coercion, when wife charged with uttering base 171 

Low proved to be base 463 

value of current coin of the realm judicially noticed 23 

COINCIDENCES in testimony, effect of 69 

COLLATERAL facts, connexion between, and fact in dispute, test of truth 73 

evidence of, generally inadmissible 801 

reasons for rule 802 

illustrations of rule . 302 

exception, if connected with matter in issue 304 

custom of one manor inadmissible to prove custom of another 804 

except after proof of sufficient connexion 304 
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COLLATERAL facts — {Continued) , 

acts of ownership on one pai't of continuous property admissible 306 

judge must decide upon the sufficiency of connexion 308 

usually excluded in‘Criminal cases 309 

unless crimes so conuecied as io form oao transaction 310 

doctrine of election. (See Election) 311—314 

admissible to establish identity of prisoner 315 

or to corroborate witness 315 

or to illustrate opinions of scientific witnesses 316 

or to prove knowledge, intent, good faith, or malice of party 316—323 
judgments not conclusive of ' ' 1368 

issue, as to secretion of witness by prissner, to let in his deposition 
in Ireland 431 

parol agreement not excluded by writing 929 

writings need not be produced, when 367 

COLLECTOR, entries against interest made by deceased, admissible 454 

how far necessary in such cases to prove appointment of 561 

admission of being, from acting os such ^ 653 

COLLEGE, sentences of deprivation or expulsion by, judgments in retn 1342 

admissibility of, on trial of Indictment 1347 

inspection of books of College of Physicians 1211 

COLLIERIES, rules established in, how proved 1288 

COLLISION, effect of general issue in case for 284,287, 288 

in trespass for 294 

in cross actions for, verdict sometimes for both plaintifls 1360 

COLLUSION. (See Frarul) 

COLONY, judgments of, how proved 1246 

eflect of. (See Public Records and Documents) 1379—1396 

laws of, not judicially noticed 8 

how proved 1148—1151 

functions of judge and jury respecting 67 

proclamations, treatie.-}, and acts of state of, how proveil 17, 18, 1228 

seals of, or of colonial Courts, when judicially noticed 17, 18 

registers of, when admissible 1273 

rul^ of evidence of, cannot affect proceedings in our Courts 68—60 

Courts jp, how far governed by English and Irish rules of evid. 1247 

presumed to act within their jurisdiction 94 

attend, of wit. before judges of, acting as Commiss. 1063 

COMBINATION OP WOflKMEN, witness testifying as to, indemnified 1176 

COMITY, spirit of, presumed to exist among nations 184 

COMMENCEMENT OF ACTION. (See TAmitaiims) 

COMMISSION. (See Depositions) 

to examine witnesses under 1 Will. 4, o. 22, or 3 & 4 Viet., c. 106 435—437 

how obtained 43 g 

on what affidavits application founded 439 

attendance of witnesses before, how enforced in England 1063, 1064 
in Scotland or Ireland 1065, 1066 

in India and the colonies, when the Commiss. ore judges 1063 
in what mode examination conducted 441 

original documents must bo transmitted home 442 

examinations taken under, when admissible 442, 448 

how proved 448, 1264 

from Crown, how proved 1228 

to inquire into mental capacity of bishops 1040 
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COMMISSION—(Con^mwd) 

into charges against parsons 1040 

into corrupt practices at geueiul elections 1066 

COMMISSIONERS. (See Comminsion) ^ ^ 

of bankruptcy. (See Banh-uptcy) 
of charity. (See Charity) 
of customs. (See Custom) 
of excise. (See Excise, Inland Revenue) 
of inclosui’e. (See fnclosure Commiss.) 
of incumbered estates. (See fnemniered Estates) 
of inland revenue. (See Inland J^exenue) 
of lunacy. (See Lunacy) • 
of her Majesty’s treasury. (See Treasury) 
of patents for inventions. (See Patents) 
of poor laws, (See Poor Law) 


of public baths, inspection of accounts of 1224 

proof of books of orders and proceedings of 1279 

0 uf sowers, (Sea Sewers) 
of stamps and taxes, (See Inland Revenue) 

of tithes, agreements and awards confirmed by, bow proved 1294 

Ecclesiastical documents deposited with, how proved 1294 

COMMITMENT, jurisdiction must appear on face of 142 

COMMITTEE. (See House of Lords, House of Commons, Joint Stock Cos., Lunalic) 
COMMON, rights of, when barred by Prescription Act 84 

how taken out of Act 84, 893 

pica of right of, may be found dLstributively 233 

right of, wlieu jwoveable by reputation 502 

when not 504 

must be created or assigned by deed 800 

COMMON LAW. (See Courts of Law) 

COMMON LODGING HOUSES, registers of, how proved 1295 

COMMON PLEAS, index to Crown debtors kept by master of, 1225 

inspection of this index 1226 

lists of persons whose real estate is affected by judgments kept by 

master of, 1226 

inspection of tlioso lists • 1225 

annuities, to affect lands, must be registered in 912 , 

certificates of acknowlcdgm. of married women filed in 1237 

how proved * 1237 

orders and decisions of, on appeal from revising Ijarr., how proved 1237 

COMMON RECOVERIES, evidence of 81 

COMMONS, HOUSE OF. (See House of Commons, Parliament) 

COMMUNICATIONS. (See Privileged Communications) 

COM PANY. (See Joint Stock Cos.) 

COMPANIES CLAUSES CONSOLIDATION ACT. (Sea Joint Stock Cos.) 


COMPARISON of handwriting. (See Handwriting) 1433—1491 

of property found on prisoner with sample produced by prosecutor 461—468 
COMPENSATION. (See Amends, Time) 

judgments in cases of, under Laud Cl. Consol. Act. how proved 1246, 1257 
in cases of, with Commiss, of Sewers, witnesses how made to attend 1064 

to families of persons killed, moat be sued for within twelve months 82 

COMPETENCY of evidence or of witness, question for judge 2, 82 34 

question of, why entertained IO 79 



1530 


INDEX. 


PAUK 

COMPETENCY—(CowtoBitee/) 

old rule of, discussed and condemned 1079—1081 

Act of 3 & 4 Will. 4, c. 42, §§ 26, 27 1081 

Lord Denman’s Act, 6 & 7 Viet., c. 85 1082 

abolishes iucompetcncy from crime or interest 1082 

County Court Act, 9 & 10 Viet., c. 95, s. 83 1086 

renders parties and wives admissible witnesses 1085 

Lord Brougham’s Act, 14 & 15 Viet, c. 99 1086 

renders parties competent and compellable witnesses in civil cases 1086 

bene6cial results of this Act ] 088 

defective in not making wives Competent ' 1088,1089 

defect cured by Evid. Amend. Ao*»of 1853 1089 

six classes incompetent to testify . 1090 

a seventh class perhaps incompetent in new Ct. for Divorce 1091 

vix. parties to suits instituted in consequence of adultery 1091 

also their husbands and wives 1091 

these persons formerly incompetent 1091 

are they mode competent by the Divorce and Mat. Causes Act ? 1091 

provisions of that Act discussed 109^—1095 

parties competent in suits of nullity of marriage 1093 

for judicial separation for cruelty or 

desertion 1093 

for jactitation of marriage 1093 

for restitution of conjugal rights 1093 

1st class of persons incompetent to testify in ordinary Cts.: — 

pai’ties to action for breach of promise of mari-iago 1095 

policy of this rule questionable 1095 

2nd class, defts. in Crim. Cts., and parties charged before Js. with minor 

offences: — 1096 

only incompetent to testify for or against thornsolvos 1096 

can generally testify for or against co-defendants 1096 

exception where crime requires concurrence of two or more persons 1096 
instances of such crimes 1096 

hcre>noll. pros, must be entered, or co def. acquitted, before he 
can testify 1097 

dqfts.in penal proceedings in Eoclesl. Courts competent 1097 

' in qui tarn actions competent 1097 

in affiliation cases competent 1098 

sued under Acts relating to Customs incompetent 1098 

are defts. sued for infringing Excise laws, competent? 1098 

Customs Amendmbnt Acts leavo this doubt unsolved 1098 

Lord Brougham’s* Act, not a disqualifying Stat. 1098 

special stats, rendered defts. in certain crim. proceedings competent 1099 
when deft, nominal party on record • 1099 

when one of many persons charged 1099 

e. g. parish indicted for non-repair of road 1099 

3rd class, husbands and wives in criminal proceedings:— 1099 

extent and application of rule 1100 

wife cannot testify to facts happening before marriago 1101 

to fact of marriago 1101 

on trial for bigamy, first wife cannot prove marriage with deft. 1101 
when wife inadmissible for or against co-deft. of husband 1101 

when admissible, husband boing removed from record 1102 
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COMPETENCY—(Oon^inMeti) , 

rule confined to lawful marriages 1102 

in prosecution for bigamy, f^ter first marriage proved, second 
wife competent for or against prisoner ^ 1102 

but, it seoins, not before first mai-riage proved 1102 

wife, incompetent, may be produced in Court to be identified 1102 

is mistress competent witness for protector 1 1102,1103 

can supposed husband or wife prove invalidity of marriage ? 1103 

can party who has stated witness to be his wife, deny that fectl 1102 

is wife competent against husband by his consent! 1103 

wife competent tliough her ^vid. may expose husband to 
criminal charge * 1105 

is wife compellable to testify in such case! 1105 

husbands and wives in civil suits may contradict and discredit 
each other 1105, 1106 

wife of prosecutor may be called to contradict him 1106 

may give evidence for the crown ortho prisoner 1102 
husbands and wives competent witnesses where one charged with 
injuring other 1106,1107 

e. g. on indictment for forcible abduction 1106 

or for fraudulent abdxictiou of heiress 1106 

or for being accessory to rape 1107 

or for any olTence against liberty or person 1107 
wife may exhibit articles of the peace against husband 1107 

can she prove facts, which may be proved by other witnesses ? 1107 

is wife admissible against husband in treason? 1107 

dying declons. of either admiss, where other charged with homicide 590 
4th class, wives of paramours, mado respts. in suits for dissol, of mar. 1108 

or in suits for damages for adultery 1108 

SUi class, mlnessez omitted from or misdescribed in list, in treason :— 1108 

what list must contain 1109, 1110 

at what time it must be served on defendant 1109 

when objection to service of list must be taken 1109 

rule does not apply to treason in injuring person of Sovereign 1109 
counsel engaged in cause once thought incompetent 1110 

now held competent • 1110 

BO are attorneys engaged in cause 1110 ^ 

BO are parties tliough conducting their own cases 1110 

private prosecvitor has no right to act as advocate and ■fitness 1110 

time for objecting to competency of witness on foregoing grounds 1111 

mode of objecting , 1112 

either by examining witness on voir dire 1112 

or perhaps by proving his incompetence by evid. alinnd5 1112 

on voir dire, witness may speak to contents of written instrument 1112 
6tb class, persons insensible to the obligation of an oath 1112 
testimony must be given upon oath, afiirmation, or declaration 1112 
exception as to certain aborigines in British colonies 1113 

judges and jurors cannot give testimony, until sworn 1113 

nor peel’s 1114 

nor the Sovereign ' 1116 

question, wliether Sovereign admissible witness . 1115 

wisdom of rejecting witnesses insensible to obligation of oath 1116 

firom what causes uiBensibility may arise 1113 
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incapacity only co-extensive with defect 1118 

e. g, lunatic competent in lucid iutei'vai 1118 

drunkard competent wSen sober 1118 

postponement of trial to instruct witness in nature of oath 1116 

not allowed, whore witness very young 1117 

at what time application for postponement should be made 1117 
deaf and dumb witnesses, formerly presumed incompetent 1117 

now, if proved to have capacity, competent 1117 

how examined 1117 

children, when admissible witrtesses ' 1117—1120 

no precise ago for excluding 1117 

at eight or nine years old, in practice admitted 1118 

judge must decide on degree of intelligence and knowledge 1118 

occasional want of discretion in dealing with these cases 1118 

Little do, in Bleak House 1118 

whether admissible, if instructed for the occasion 1119 

atheists, why inadmissible 1120 

nature and degree of religious faith requisito 1120 

defect of religiovis faith never presumed 1121 

mode of proving this defect 1121 

witness himself not interrogated 1121 

all courts able to administer oaths 1123 

witnesses may bo sworn in form they deem bimliug 1123 

how to ascertain such form 1124 

examples of difiereut forms 1124 

if sworn in form not binding, still liable to penalties of perjury 1125 
for tbis cause, adverse party cannot have new trial 1125 
is party entitled to new trial if unsworn witness has tostiliod? 1126 
if omission known at timo of trial, he is not 1125 

if not known, ho is . 1125 

solemn affirmation when allowed in place of oath 1125 

persons who are, or have been, Quakers, Monrvians, or Separatists 1125 
jiny other person, if objection sinceru 1128 

forms of affirmation 112< 1128 

bankrupts and their wives sign dcclons. instead of taking oath 1128 
form of declaration 1126 

this last law docs not extend to Ireland 1126 

COMPILATION fsom registers, &c., when admissible in pedigree cases 638 --640 
COMPLAINT, maderecenti facto, in cases of outrage, admissible 479 

particulars of, inadmis^blo, cither as original or conhrmatory evid. 479 

made by a child, rcceuti facto, inadmissiblo, when 469, 470 

by parish officers, necessary to justify order of removal 1373 

COMPOSITION DEEDS, when completed, so us to make alteration fatal 1458 

COMPROMISE, offers of, made without prejudice, inadmissible 831, 648 

caution respecting overtures of 650 

authority of counsel to bind client by 640 

COMPULSION, admissions made under illegal, not receivable 650 

under legal, receivable 850 

whether evidence of account stated 851 
COMPULSORY, Ecclesias. Courts, Ac., make witnesses attend by 1040 

CONCEALMENT, must be specially pleaded 265 

of birth of child, mother indicted for murder, may be convicted of 280 



INDKX. 


1533 


CONCEALMENT—((7o»«tn?Md!) 

old prcaumption of guil{ from 
on trial for, costs of witness may be allowed 
of witness by adversary, lets in bis former depositions 
of attesting witness by adversary, lets in ifroof oi his signature 
of witness by prisoner, lets in hia depositions in Ireland, wlien 


of evidence, raises presumption against party 
CONCESSION. (See Comfyromise) 

CONCLUSIVE EVIDENCE, 

1 . matters judicially noticed. (See Judicial Notice) 

2. certain preBumptions. (See Preg^mpliona) 

3. estoppels by deed. (See Edop^el) 

4. estoppels of record. (See PMic Records and Documents) 

5. estoppels in pais. (See Estoppel) 

. 6 . admissions in judicio ( 

7. admissions by pleading (See Admissions) 

8 . admissions acted upon. (See Admissions) 

9. judicial confessions 
CONCUHRENCE in testimony, effect of 


118, 343, 462, 655 


3—29 
79—114 
97—107 
I 1332—1408 
107—111 
630, 638, 667,1356 
667—689 
690—702 
712 
69 


CONDEMNATION, judgments of, by Exch. or Commiss. of Inland Rev., 

Excise or Customs, when conclusive 1342, 1843 

of goods by Justices under customs’ laws, how proved 1246 

CONDITION precedent, omission of part of, in declaring on a contract, fa t w l 249 
performance of, not put in issue by non assumpsit, when 255, 257 

non-performance of, cannot be set up, if money paid into Court 684 

CONDITIONAL written promise to pay, will not take debt out of Stat. of 

Limit., when 879 ^ 882 

becomes absolute if condition fulfilled 879 

Stat. runs from date, not of promise, but of fulfilment 879 

CONDUCT, when evidence as admission. (See Admissions) 665_658 

as confession 743 

when it raises presumption of guilt 114, 118 

of family, when admissible in cases of pedigree 533 

towards a relative, inadmissible to prove or disprove lunacy 471_ 474 

alitor in Ecclesiast. Courts 474 

of persons in other positions, when admissible as hearsay 472 

of stmngers towards a man and woman, when evid. of marriage * 476 

of witness, as connected with the cause, when relevant 1162—1168 • 

wheu answers of witness respecting his, open to contradiction 1162—1168 

CONDUCT MONEY, (See Attendance of Witnesses) 

CONFESSION.' {Seo Confession and Avoidance) • 

distinction between confessions of guilt and admissions. (See A dmissions) 696 
verbal confessions of guilt to be received with great caution 709 

instances of fvisc 710 

deliberate and voluntary, entitled to great weight, why 71'2 

judicial, what 712 

concluslvo 713 

extra-judicial, what 713 

when only coiToborative evidence in treason 714, 787 

whether sufficient to justify conviction, without proof of corpus delicti 714 
whole must be taken together 7 lg 

how, if it implicates other persons by name * 710 

must be voluntary 717 

whether voluntary, question forjudge 82 ^ 717 
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CONFESSION— {Conlinued) 

promise or threat by person in authority 718 

instances of persons in authority 718 

inducement sanctioned by such person 719 

held out by'privatb person, and confession made to hhn 719 
by private person, and confession made to another party 721 
made after inducement held out 722 

influence of inducement done away 722 

nature of inducement:— 

must refer to the charge 723 

induced by spiritual exhortation ' 723 

by promise of collateral benefit 724 

by threat of collateral annoyance 724 

modes of obtaining:— 724 

by promise of secrecy 726 

by intoxicating prisoner 725 

by deception 726 

by questions 725 

by ungrounded hope of being admitted Queen’s evidence 725 

by overhearing prisoner 726 

prisoner talking in sleep 725 

not necessary to warn prisoner 726 

how far proper to caution him 726 

made under illegal restraint whether admissible 727 

what amounts to promise or threat 728 

exhortations to speak truth 729 

inducement need not be made directly to prisoner 729 

made under examination before magistrate 730 

old practice of torture 730 

French mode of interrogating prisoner 731 

statutes respecting examination of prisoner by magistrate 732 

proper course in taking examinations 733, 734 

proof of examination 735—737, 1264 

exaQ)ination returned, how for conclusive 737, 738 

contents of examination returned cannot be proved by parol 362 

if informally tajeen, parol evidence admissible, when 362 

eviHenco to contradict, or vary examination, excluded 738 

. evidence .adding to examination, how far admissible for prosecutor 738 

^ how far for prisoner 738 

examination purporting to be taken on oath, effect of 740 

proof that it was not so taken, inadmissible 741 

when prisoner has been examined as witness before justice 742 

sworn confessions by witnesses, when admissible 743 

testimony of witnesses when inadmissible against them by statute 744 

• examinations taken by coroners 745 

property found in consequence of, inadmissible 745 

produced at time of, 746 

of accomplices, inadmissible 748 

of agents 747 

implied from conduct and acquiescence 748 ^ 

CONFESSION AND AVOIDANCE, what matters must be pleaded in:— 

in actions on contract 265 

in actions for torts 290 

in trespass 294 
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CONFESSION AND AVOIDANCE— 

effect of pleading in, as an admission. (See Admission») 669 

CONFIDENTIAL COMMUNICATIONS. (See Pnnleged Conmmicatiotu) 
CONFIRMATION of accomplice, when and bow &r necessary 795—799 

• of informers • • 799 

of woman in case of bastardy 793 

of witness in indictment for perjury 789 

collateral facts, when admissible to confirm witness 315 

by principal of unauthorised act of agent, effect of 496, 811, 899 

of invalid lease under power, by accepting rent and signing a 


memorandum , 658, 814 

CONFLICTING presumptions, effect of^ 116,117 

judgments in rem, effect of 1845 

CONFORMITY, certificates of, how proved 1242 

CONFRONTING WITNESSES, practice of 1193 

CONJUGAL RIGHTS. (See RestUutim) 

CONSENT, when implied from silence. (See Admwimis) 658—664 

when presumed, from long acquiescence 136 

onus of proving in particular cases 343, 844 

in case of husband’s, can wife bo witness against him in Crim. Court! 1103 
CONSIDERATION, for promise put in issue by non-assumpsit 254—268 

what sufficient to snpport a promise 833, 834 

want or failure of, in written instrument, may be proved by parol 922 

illogality of, must be specially pleaded 265 

must appear in signed writing under §§ 4 & 17 of St. of Frauds 832 

either in express terms, or by reasonable intendment 833 

need not appear on face of guarantee 832, 839 

for bill of exchange, presumed primfii facie 143 

for deed, conclusively presumed in absence of fraud 95, 922 

when parol evidence admissible to show the real 922 

when necessary to prove valuable 145, 146 

CONSISTENCY, of testimony of different witnesses, effect of 69, 70 

of testimony, with probability, effect of 71, 72 

with circumstances 73 


CONSISTORY COURT. (See Ecdetiattieal Court) 

registers of births, baptisms, marriages, and burials of British subjects 
abroad, deposited in registry of * 1200 

CONSOLIDATION ACTS, inspection of documents under 1218—1220 . 

proof of by-laws, under , 1323, 1326 

of certificates under. (Sec Certificates) 1811—1313 

CONSPIRACY,'wheu indict, for, charges several overt aets, suffic. to prove one 229 
CONSPIRATORS, acts and declarations of each, in furtherance of common 

design, evidence against the others 486 

but fact of conspiracy must be proved by independent evidence 486 

how far necessary that this fact should be first established 48^ 

immaterial at what time accused entered into*tho conspiracy 487 

immaterial whether acts or declarations done or made in presence or 
absence of accused 487, 488 

narratives or confessions by, of past events, no evid. against the others 488,489 
letters or papers found after apprehension of accused 490 

unpublished writings upon abstract questions, how fiir admissible 400 

two at least must be engaged to constitute the crime of conspiracy 1096 

one, incompetent witness for or against his co-defendants 1096 

CONSTABLE, credibility of testimony of 68, 78 
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CONSTABLE—( Continued) 

presumption of appointment oi^ from acting 156 

confessions made under inducements by, inadmissible 715 

duty of, with respect to inducing prisoners to confess 727 

what costs allowed to, as witness in crim. trial . 1009—1013 

CONSTRAINT, admissions made under, when admissible 650 

CONSTRUCTION of documents belongs to Court., when 52—67 

tojurj', when 54—57 

distinction between legal presumptions, and rales of 985, 986 

rules of, cannot be varied by evidence 986 

CONSTRUCTIVE ACCEPTANCE, what sufficient to satisfy St. of Frauds 854—857 
CONSULS, clothed with notarial powers 1254 

documents taken or sworn before, abroad, how proved 18, 19, 1253—1255 
proof ^and effect of certific. of, as to marriage in foreign countries 1305 

CONTEMPORANEOUS, acts, declarations, and writings, when admissible 

as part of res gestaj. (See Res Oestce, Hearsay, Conspirators) 480—497,930 
entries in course of office or business must be 578 

entries against interest, need not be 553, 554, 578 

CONTEMPT in disobeying a subpoena, how punished 1020—1024 

in arresting a witness, or preventing his attendance 1077,1078 

CONTEXT, should bo considered in interpreting writings 914 

CONTINUANCE of human affairs, presumption as to 172 

of partnership, agency, tenancy, &c. 173 

of opinions 174 

of life 174—177 

CONTRA SPOLIATOREM, presumptions 114,118 

CONTRACT, when must be by deed. (See Deed) 800—814 

when, by writing attested. (See Attesting Witness) 

when, by writing signed under St. of Frauds. (See St. of Frauds) 831—857 
under Ld. Tenterden’s Act. (See Ld. Tenterden’s A ct) 832, 878—890 
under other acts. (See Wntings) 

may be made out from letters, to satisfy St. of Frauds. (See St. of Frauds) 836 

112 
808 
809, 810 
363—366 
367—369 
929 
917 
937 

926 
925 

926, 927 

927 

what consideration will support 833 , 834 

when impliedly made in accordance with usage 165 

when impliedly to be performed within reasonable time 162 

when misdescribed on record, instances of amendment 202_206 

made through broker, how proveable by bought and sold notes. (See 

Bought and Sold Notes) 373 38 I 

by broker’s book 878—380 

how for admitted by paying money into Ct. on indebitatus counts 682 

on special count 683—680 


how for binding, if made by infant 
of joint-stock Cos., how made under 8 & 9 Viet., c. 16 
* under 19 & 20 Viet, c. 47 

in writing, excludes parol evidence 

unless such contract be collateral or incomplete 
does not exclude collateral parol agreement 
cannot be varied by parol. (See Parol Evidence) 
may be explained by parol. ^See Parol Evidence) 
can be totally or partially discharged before broach by 
subsequent oral agreement 
by deed can only be dissolved by deed 

in writing by stat. may be wholly discharged by oral agreement 

cannot be partially discharged by oral agreement 
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CONTRACT*—(CimfiftMcrf) • 

when incidents annexed to, by usage. (See Parol Evidence) 943—943 

by law merchant 947 

by common Injir. {Se^ Annexing Inadente) 948—952 
in action on, effect of general issue 254—264, 270—275 

non-oBBumpsit in special actions 254—258, 264 

never indebted in simple contract 258—264 

CONIjrRADICTION, of own witness, when allowable. {See Witnesses) 1151—1153 
of opponent’s witness, how far allowable 
of husband's testimony by wife, how far allowable 
of writing by parol, not allowable * 

by evidence of usage,^ot allowable 
CONTROL over docum., what suiBc. to justify order for inspection 
CONTROVERSY. (Seeldsmota) 

CONVERSATION, evidence of, to be watched with suspicion 
when admissible as evid. of bodily or mental feelings 
as part of res gestae. (See lies gestcs) 
when not evidence as relating to past events 


1160- 


1168 
1106 
917 
941 

^ 1426,1437 
515—522 
77 

477—479 
480—485 
485, 488—490 

relying on part of, as an admission, does not let in whole, when 601—602 

cross-examination as to one part of, does not let in re-examination as to 
distinct part 1190 

CONVERSION, presumption of, from demand and refusal 161 

in trover for, what “not guilty ” puts in issue 292, 293 

meaning of the term, as used in new rules of pleading 292 

in trover for converting writings, notice to produce unnecessary 369, 402 
CONVEYANCE, when presumed 132 

when effected by operation of law 819—829 

when fraudulent within Act of Eliz. 145 

when invalid, unless by deed. (See Deed) 800—814 

when invalid, unless by attested instrument. (See Attesting Witnesses) 
to charitable uses. (See Ohariiy) 

CONVEYANCERS, general practice of, judicially noticed 5, 29 

communications to, whether privileged 751, 755 

CONVICTION, incumpetency of witness on account of, abolished 1084 

witness may be questioned as to his previous 1162 

if he denies fact, or refuses to answer, it may be proved by certiScate 1162 

not evidence in civil suit, when 1355 , 

proof and admiss. of certific. of previous, under Ld. Brougham's Act 1299 
for felony, on second indictment * 1299 

for offences against the coin , 1299 

on indictments for rescue, prison-broach, or escape 1300 

for perjury 1800 

for being at large under sentence of transportation 1301 
for misdemeanor, under 14 & 15 Viet., c. 19 1300 

proof of identity of person must be given 1299—1301 

under mutiny acts 1302 

record of, under Factories’ and Print Works’ Acts, how proved 1246 

under Larceny Act of 1849, how proved 1246 

under Petty Larceny Act of 1855 1303 

summary, construed with strictness * 141 

Ct can intend nothing in favour of, will intend nothing against 141 
jurisdiction most appear on face of 141,1872—1875 

when it appears, facts stated in adjudication cannot be disputed in 
action against justice 1886—1887 

6t 
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87 

87 

87 


CONVICTION—((7on<mtte<0 

must be applied for within what time, for offence against Larceny Act 

for offence against Malicious Injuries Act 
** against Merchant Shipping Act 

CO-OBLIGOR. (See Bmd) 

CO-PARCENERS, privies in blood 98, 641 

how described in indictment • 247, 248 

COPY,of public records & docs., how obtained. (See PMie Records A Boca.) 1194-|1225 
ofprivato writings, how obtained. (See Pi-iroie Writings, Biscovei'y) 1422—1442 
of documents, when admissible. (Seo Secondary Evidence) 384—409 

of foreign or colonial documents, wuen admissible ' 1246 

Different kinds of copies, of public documeiUs :— 

1. Exemplifications under, of Great Seal, what and how obtained 1232,1239 

when necessary mode of proof 1232, 1233 

proved by mere production 1233 

2. Exemplifications under Seal of Court, what and when admiss. 1233,1239 

proved by mere production 1233 

3. Office Copies, what 1233 

equivalent to original record in samo Court and same cause 1233 

at common law inadmissible in another Court or another cause 1233 
is an issue out of Chan, a proceeding in that Court? 1233 

trial at Nisi Pri. is a proceeding in Court to which cause belongs 1234 
if admitted to bo a true copy, admissible 1234 

if officer bound to furnish, admissible in all Courts 1235 

e. g. chirograph evid. of a fine in all Courts 1236 

but not to show that fine was levied with proclam. 1235 

rules of superior Courts of law proveablo by, 1236 

orders of Chancery proveable by 1236 

when admissible by statute :— 1235—1238 

of documents in Petty Bag office 1236—1237 

of certificates of acknowl. of deeds by married women 1237 

of decisions of Com. Ple.as on appeals from Rev. Barrist. 1237 
admiss. in Irel. only as in Engl., though there required by stat. 

to be furnished 1238 

in Irish Civil Bill Courts admissible by statute 1238 

4. Certified Copies, sometimes admissible by statute 1240, 1282 

the statutable proof cumulative, not substitutionary 1240 

seal, signat., and offic. character of party making them, need 
no proof 14, 1282 

wkat records and judicial documents proveable by :— 

records in custddy of the Master of the Rolls 1230 

proceedings of Courts of Bankruptcy 1240—1243 

of Scotch Cts. of Bankruptcy 1243 

of Insolvent Debtors’Court 1243 

of County Courts 1244 

convictions under Factories’ or Print Works’ Acta 1245 

under 12 & 13 Yict., c. 11, of petty larceny 1245 

judgments in compens. cases under Lands Cl. Consol. Act 1246 

records of foreign and colonial courts 17,1246 

certain foreign depositions, warrants, and certificates 1250 

bow far necessary to prove the seal, signature, and official 
character of person authenticating these last documents 1250 

vihaJt officiai documents proveable by, under special Acts: 1283—1296 

registers of births, marrs., and deaths under Registra. Act 1283 
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non-paroch. teg. of births, bapt., marr., deaths and burials in 
custody of Regiat.-Gen. 1283 

admissible, under regulations, in civil proceedings 1283 

in ci'im. cases, origs. must be produced 1283 

registers of marriages of British subjects abroad 1284 

of births, deaths, and marriages in Scotl. 1285 

of irregular Scotch marriages 1286 

of Irish marriages kept in Register Office, Dublin 1286 

letters patent, specifications, &c., filed in Patent Office 1286 

election poll-books deposite& in Chancery 1286 

documents kept by Registrar of Joint stock Cos. 1286 

reports of inspectors under Joint-Stock Cos. Act 1286 

copyright-books kept at Stationcre’ Hall 1286 

documents kept in office for registration of designs 1287 

registers of Biitish ships 1287 

declarations made under Merch. Ship. Act, as to ownership, 

measurement and registry of ships 1287 

documents in Register Office of seamen 1288 

rules of friendly, building, and industrial societies 1288 

rules established in coal mines aud collieries 1288 

memorials of banking co-partnerships at Office of Ini. Revenue 1289 
newspaper declarations, at Office of Inl. Revenue 1289 

orders and letters of Board of Trade as to railways 1290 

certain orders by boards of guardians or district boards 1291, 1292 
ordor.^, reports, &c., in matters of Lunacy 1292 

awards, orders, &c., of Inclosure Commiss. 1293 

plans and books left by Railway Cos. with Clerk of Peace 1294 

certain ecclesiastical deeds and leases 1294 

orders aud resolut. of local authority under Huisances Removal 
Act 1292, 1293 

documents of Boards of Health 11,1293 

of Board of Charity Commiss. 1294 

of Tithe Commiss. 1294 

of Metropolitan Commiss. of Sewers 1295 

of Commiss. of Welch Turnpikes • 1295 

orders for bonowing money made at meetings of certain Cos. ^295 
registers kept under Lodging House Acts 1295 

books of licences granted to drivers, conductors, ofld water¬ 
men of Metropolitan publio carriages ^ 1295 

' duplicates of licences of stage carr. filed at Office of Inl. Rev. 1296 
5. Examined Copies, what are' 1238 

not necessary for witness to read both copy and original 1238 

must be accurate and complete 1239 

containing abbreviat. not found in original, inadmisa. 1239 

if orig. ancient or foreign, party comparing must understand it 1289 
original must be in proper custody 1239 

proof of this ' 1239 

most usual mode of proving records 1239 

and proceedings of infer. Cts. of Just. 1239 

admiss. in general, though other copies allowable by stat. 1240,1280 
when orig. admiss. on production from proper custody 1280 
of records and public docs, regarded almost as primary evid. 459 

when such copies con be bad, parol evidence inadmissible 459 


5 F 2 
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COPY— {Continued) 

what pvhlic docs, proveaile by examined, or certified copies under 
Ld. Brougham's Act:— 1280 

records of foreign and Colonial Courts proveable by 17, 1246 

parish registers 1231 

deposit and transfer books of the Bank 1281 

of the Kast India Company 1281 

books of Customs, Inland Revenue and Post Office ^81 

rolls of Courts Baron K8l 

admiss., though not the copies delivered to tenant of estate 1231 
assessments of land tax ‘ 1281 

Irish poor law valuations " 1281 

documents in office of land revenue records and enrolments 1281 
perhaps Middlesex registry of deeds 1281 

Act book and registers in registry of Ct. of Prob. 1282 

log books kept by masters of British ships 1282 

books of bnpt., marr., and deaths in India kept at India House 1282 
registers of marriages by British consuls abroad 1282 

rules of savings bank'*, and government annuity societies 1282 

when records not proveable by copies 1232 

1. if issue joined on nul tiel record, when 1232 

2. on indictment for perjury in affidavit, &c., or forgery of record 1232 
what official registers and docs, not provenUe by copies, without 

accounting for non-production of originals 1276—1279 

certain books of Cos. kept under Cos. Cl. Consol. Act 1277 

under Joint-stock Cos. Act 1277 

docs, proceeding from Commi.ss. of Ihiilways 1277, 1278 

from Board of Trade, ns to railway.^ 1278 

as to merchant shipping 1278 

min. of proceedings of Metrop. Board of Works 1278 

of Commiss. of Public Baths 1279 

in crim. cas. non-parochial regist. deposited with Regist. Qen. 1279, 1283 
registers of coal-whippcrs 1274 

daily books of public prisons, it seems 1279 

Different kinds of copies of private writings :— 
duplicate originals, what they are 382 

each considered primary evidence 382 

eomterparts, what they are 382 

each, primary evidence ag.'iinst party executing that part 382 

secondary, ogaiust party executing the other part 382 

the part sealed by lessor is usually deemed the original, as to stamps 383 
as secondary evidence, unstamped couuterpait is admissible 382 

whether countei'parts signed by leasees ever admissible for 
lessor in proof of ancient possession 388 

examined, good secondary ovid. though counterpart in existence 458 
machine copy, not primary evidence 876 

printed copies struck off at one impression, piimary evidence of 
each other’s contents 876, 377 

copy of document, how far witness may refresh memory by 1136 

inadmissible, unless proved to be accurate 460 

of judgment or decrees, when evid. of reputation 614 

of old deeds, when admissible 610 

of document admissible, though illegally procured 761 

of copy inadmissible 460 
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of docs, produced to Commiss. for taking deposous., inadmiss. 442 
COPYHOLD PROPERTY, presumption respecting 183 

COPYHOLDER, inspect, of Ct, Rolls by, wlieij doniapdable and how enforced 1207 

depositions by, in ancient suit, when evidence of manorial custom 501 

COPYRIGHT, assignment of, must bo attested by two witnesses, when 900, 1464 
registers of, kept at Stationers' Hall, how inspected 1221 

prove-ible by certified copies 1286 

admissibility and effect of 1416 

COPYRIGHT OF^ DESIGNS, seal of Registrar’s office of, requires no proof 12 
designs kept at the office of, how inspected 1221 

registrat. & docs, kept at the office of, how proved 1287 

proof & effect of certificates of registration of 1308 

CORN, not within § 4 of St. of Frauds 850 

meaning of, in bill of lading may be explained by usage 939 

CORNWALL, what deeds must be enrolled in office of Duchy of 910 

date and fact of enrolment, how proved 1316,1316 

instruments registered in Office of, how proved 1319 

CORONER, power of, to bind over witnesses by recognizance 988 

attendance of witnesses before, how enforced 1043 

of medical witnesses before, how enforced 1043 

ramuneration to medical witnesses called before 1043 

deposition of witnesses, how taken by. (Seo Depositions) 428—430 

how proved 429 

inadmissible as secondary evidence, if witness can be called 410 

how inability to cull him may arise. (Seo Secondary Evidence) 415—420 

said to be admissible, though piisoner not present 429 

soundness of this statement doubted 430 

examination of piisoner by, how taken, and proved, and effect of 745, 1264 
inquest of, how far admissible on questiuu of sanity 1341 

CORPORATIONS, what contracts by, must bo under seal. (See Deed) 802—808 

may be by parol 802—808 

liable in tort for acts of servants 605 

may sue or be sued fur use and occupation, when 108, 806 

may adopt a private seal, when 145 

seals of, not judicially noticed ^ 20 

except London 1^ 

whether estopped by suing on contract from objecting jn cross action 
that it was not under their seal * 667, 668 

by-laws of municipal, how proved ^ 1825, 1826 

must attesting witness to deeds of, be called 1 1471 

do deeds of, 30 years old, require proof ? 96 

CORPORATION BOOKS, inspection of, by members 1208 

by strangers 1209 

of municipal corporations, inspection of 1217 

entries in, of a public nature, admissible as official documents 1276, 1417 
of a private nature, only admiss. whore members concerned 1418 
entries in, seldom admissible for corporation against stranger 1418 

when rendered admissible by Stat. , 141S 

of Ecclesiastical aggregate, admissible • 56 S 

CORPUS DELICTI, when it need not be proved 138 

whether any proof of, necessary in cose of confession ‘ 714 

CORRESPONDENCK (See Letters) 

CORROBORATION. (See Number of Witnesses, Accomplices) 
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CORROBORATION-(CbniiTWcrf) 

collateral facts, when admissible to corroborate witness 315 

of entries made in the course of office or business, how for necessary 580 

of evid. furnished by ancient documents, how fir necessary 647 

CORRUPT PRACTICES PREVENTION ACT, offences against, how 

affected by Stat. of Limit. 87 

COST-BOOK PRINCIPLE in mining partnerships, not judicially noticed 8 

COSTS, of allowing amendments at Nisi Prius 213 

of witnesses. {See Attendance oj WUnesm) 

of prosecution, when allowed. (See Attendance of Wilimses) 1002—1017 

on what scale, as fixed by Home Secretary 1008—1014 

of proving documents after notice to admit. (See Notice to Admit) 632,636, 637 
of election petitions, how proved by Speaker’s certificate 1309 

of private bills, how proved by Speaker’s certificate . 1309 

of trial not recoverable without certificate, when 49 

CO-TRESPASSERS, declarations of each, if part of res gestas, admieeible 

against his fellows 491 

aliter, admissions or nai’ratives of past events 491, 615 

or declarations, where no common object or motive 491 

COUNSEL. (See Pnvileyed Communicatiom, Arrest, Sairister, RevUing Barrister) 
COUNTERFEIT. (See Coin) 

COUNTERPART, what it is . 382 

primary evidence against party executing that part 382 

secondary evidence against party executing the otlier pai’t 882 

execution of, by lessee, when presumed 143 

whether p.art signed by lessee over admissiblo for lessor in proof of 
ancient possc.ssion 383 

notice to produce, when unnecessary « 400 

part scaled by lessor, deemed original as to stamps 383 

as secondaiy cvidcuco, admissible though unstamped 382 

examined copy admissible, though counterpart in existence 458 

COUNTER-PRESUMPTIONS, eflect of 116 

COUNTIES, how far judicially noticed 24 

boundaries of, not judicially noticed 24 

. proveable by reputation 603 

COUNTY COI||ilTS, seal of, judicially noticed 10 

powers of amendment granted to 214 

allowance to witnesses in 998 

attendance of witnesses before, how enforced 1050,1061 

parties to record, and their wives admissible witnesses in 1085 

proof of records of, and proceedings in 1244 

rules as to notices to admit in 633 

inspection of documents, how enforced in 1441, 1442 

plaintiff cannot split cause of action in 1363 

judge of, need not be subpeenaed to produce notes, on trial of 

indictment for perjury committed before him 375 

not bound to take notes 375 

registrars of,, now grant replevin bonds 1470 

COURSK/)F OFFICE OR BUSINESS, presumption from usual 161_166 

declarations in, when and why admissible 574, 581 

examples ‘ 576 

disinclination to extend the rule 576 

legislative recognition of rule 577 

death, handwrit. & official character of party making entry must be proved 578 
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COURSE OP OFFICE OR BUSINESS— 

must appear that he had uo motive to mis-state 578 

that entry was mode in course of duty 677 

that party making it had personal knowledge of facta stated 676 

that entry was made contemporaneously with facts stated 678 

not evidence of independent matters 679 

how far corroborative evidence necessary 680 

not necessary to show that better evidence is unattainable 681 

rule applies to oral statements 681, 682 

entries made by party in his own shop-book, admiss. in America, when 682 
* in English Oourts of Equity, when 684, 586 

so by the Roman, French, and Scotch law 685, 686 
this rule beneficial • 686 

is not recognised at common law 683 

COURT. (See Judge) 

COURT OF ARCHES. (See Eeclesiastieal Cvurts) 

COURT OF BANKRUPTCY. (See Bankruptcy) 


COURT OP BANKRUPTCY AND INSOLVENCY IN IRELAND. (See 
Bankruptcy and Insolvency, Court of, in Ireland) 

COURTS BARON, judgments in, how proved 1257, 1260 


COURT FOR DIVORCE AND MATRIMONIAL CAUSES. (See Divorce 
and Matrimonial Causes) 

COURTS OF EQUITY. (See Chancery) 

COURl’S OP LAW. (See Inferior Courts) 

superior, judges of, and proceedings in, judicially noticed 26—28 

seals of, judicially noticed 9 

signature of judges of, when judicially noticed 14, 20 

jurisdiction of, when presumed 93 

writs of, presumed to be duly issued 93 

rules of, provcable by oOice copies 1235 

witnesses, parties, counsel, and attorneys attending, free from 
arrest. (See Airest) 1063—1078 

witnesses how made to attend. Attendance of Witnesses) 987—1029 

records of, twenty years old, in custody of Master of Rolls 1198 
inspection, proof, admissibility, and effect of records of. (See 
Public Records and Documents) ^ 

may enforce discovery by interrogatories, when (See 
Parties) 445—451* 

COURTS-MARTIAL, enforcing attendance of witnesses before • 1041 

witnesses, &c., attending before, privileged from arrest 1072 

certificates of previous conviction, proof and effdbt of 1302 

are sentences of, judgments in rom 1 1343 

COURTS OP PROBATE. (See Probate, Court of) 

COURT ROLLS, inspection of, who ontitled to, and how obtained 1207 

regarded as public documents 1275 

proveable by examined or certified copies 1281 

admissibility of, as hearsay 611 

in other cases 1412 

COURT OF VICE-WARDEN OF STANNARIES. (See Stannaiiis) 

COVENANT, effect of pleading non cst factum 277 

breach of, when waived, by suing or distraining for, or accepting, rent 667 

by having iflisled opponent * 697 

when not waived by passive acquiescence 668, 659 

cannot be discha^^ by parol 925 
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COVENANT—(C-on/iBwed) 

in action on, paym. into court admits deed, though non ost fact, pleaded 1469 
• when covenantee may sue for breach of, though he has not executed 


the deed 838 

COVENANTEH, Scotch, how Bi.’om ' 1124 

COVEliTUliE. (Sec Husband and Wife) 

must be specially pleaded 265, 272 

meaning of this rule 266 

COVIN. {Sw Fraud) 

CRASSA NEGLIGENTIA. (See Negligence) 

CRAVING OYER, old rule as to, abolished,. . 1423 

CREDIT, effect of giving, in particulars of demj^nd 267—269 

defence of unexpired, available under general issue 259 

of another, representations respecting, must be by writing signed 888 

this law extended to Scotland by 19 A 20 Viet., c. 60, s. 6 888, 889 

CREDIT OF WITNESSES, their demeanour good test of 65 

how impeached by cross-examination. (See Wilnesset) 1160—1168 

how impeached by other means. (See TVitneiies) 1186—1189 

how supported • 1189—1192 

how far party may discredit his own witness. (See Witnesses) 1151—1153 

CRIMES, witnesses no longer incompetent from 1082 

what are local 238 

wbat, require the guilty concurrence of mdte than one person 1096 

infant under 7, incapable of committing 112 

between 7 and 14, priniA facie presumed incapable 169 

this presumption in practice disregarded 170 

commun. by client to attor. for criin. purpose, bow for admiss. 752, 762, 766 
CRIMINAL CONVERSATION. (See Adultery) 

CRIMINAL INTENT, must be proved when act indifferent becomes criminal 

if done with particular intent 121 

will be presumed, wlien act in itself unlawful 120 

CRIMINATION, witness not compellable to criminate himself 1174 

extent of this protection 1174—1185 

protection not recognised in bankrupt law 744,1178 

CROPS, growing, when within § 4 of Stat. of Frauds 849—851 

' presumption as to title of executor to 153 

title of Usseo to away-going, may be proved by usage 945 

CROSS-ACTION, judgment when not conclusive in 1360 

CROSS-EXAMINATJION. (See WUnesses) 

party, against whom depositions offered, must have had right of 410, 470 
• need not have exercised the right 411 

CROWN, public acts of, how proved. (See Sovei'eign) 4,1227 

prerogatives of, judicially noticed 4 

actions at suit of, not within § 4 of 1 Will. 4, c. 22 438 

grants from, when presumed 131 

how proved 1227,1228 

law officers of, when entitled to reply 853 

land revenues of, can only be dealt with by deeds enrolled 910 

CROWN-OFFICE^ubpoenas from, may issue to any part of England 1020 

when justices should have recourse to subpoenas from 1020, 1062 

CRUELTY, in suit for separation for, parties admissible witn. 1093 

CUMULATIVE allegations need not bo psoved. (See Vartasice) 228—231 

methods of proof, when afforded by stat. 1240 

legacies, rule respecting 982 
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C[7RA.TOR BONIS of Scotch lunatic may Bue^here for debts due to estate 1388 
CUSTODY of privy or agent is custody of party or principal 894,1426,1437 

what is proper, of instrument 385—389, 643—546 

question for judge 33 

places of proper, of lost instruments mBst be searched 385—389 

ancient documents must come from proper 542, 543 

of docum., when it must be proved by extrinsic evid. 646 

what sufficient to justify order for inspection 1426, 1428, 1437 
mutilated documents, when admissible, if coming from proper 1462 

of Master of Rolls, what documents arc in 1198 

* in what repositories they are kept 1197, 1198 

attendance of person in, as witntss, enforced by hab. corpus 1025—1029 

by warrant or order of judge when 1029 
how enforced in Ireland 1029, 1030 

illegal, confession made during, whether admissible 727 

CUSTOMS, when proveable by hearsay 602, 603 

when judicially noticed 6-^8,26—28 

reasonableness of, question for judge 48 

of one manor inadmissible evid. of customs in another 304 

except after proof of sufficient connexion 304 

when verdicts and judgments inter alios admissible to prove 1348 

of country, meaning of, with reference to good husbandry 954 

evidence of, how far admissible to explain lease 953 

CUSTOM-HOUSR, books, inspection of 1212 

proveable by examined or certiGed copies 1281 

condemnation of property by Gommiss. of, judgment in rem 1342 

orders emanating from Commies, of, must bo signed by two Commiss. 898 
CUSTOMS’ ACTS, proceedings for penalties under, may be amended 194 

oficuders against, must be indicted or sued within three years 86 

not competent witnesses 1098 

CUTTING, proof of, will not support indictment for stabbing 244 

CYPHER, writing in, parol evidence admissible to explain 937 

DAMAGES, when character admissible to affect. (See Character) 327—331 

plaintiff seeking substantial unliquidated, must begin 347 

meaning and extent of this rule ^ 847,348 

admitted by payment into court only to extent of sum paid in 683, 685 

deft, allowed to reduce, by showing breach of warranty or contract • 

in suit for goods sold with warranty, or work done by qontraot 1359 

laid in declaration, can they bo increased 1 207 

if special damage laid, how for necessary to provo 231 

DANIEL detected peijury of judges 0y exiimining them apart 1130 

DATE, presumption that instruments were executed ou day of ' 163 

exceptions to this rule 154 

1. when to provo petitioning creditor's debt, assignees put in writing 

signed by bankrupt, dated before bankruptcy 154 

2. when in petition for dam. ou ground of adultery, letters are put 

in to prove terms on which husband and wife lived 154, 480 

8. when indorsement of part payment by deceased obligee of bond 
is put in by his representatives to bar St. of Limit. 154, 569—573 

deeds of evon, presumed executed in order supporting intent 143 

of bill, no proof of acceptance at that time • 155 

will without, when presumed made 149 

evidence respecting, liable to error 77 
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DATE— (Continued) 

averment of, generally immaterial 287, 240 

of record, conclusively proved, by production of record 1832 

alteration of, in instrument, after completion, when fatal 1448 

as recited in deed or order may' be contradicted by parol 931 

DAUGHTER. (See S^d^lction) 

DAY, allegation of a wrong or impossible, in indictment, immaterial. (See Date) 237 
meaning of, in bill of lading, may be proved by usage 930 

DAYS OF GRACE, allowed in diflercnt counti-ies on bills of exchange 944 

may be proved by parol evidence 943 

DEAF AND DUMB WITNESSES, compe/^ent, if proved to have'capacity 1117 
examination, how taken r 1117 

DEALING, presumptions from ordinary course of 161—166 

previous, between parties, when admissible to explain contract 956 

DEATH, when presumed 174—178 

is the grant of letters of administration evidence ofl 1344 

proveable by parol, though registered 376 

inspection of registers of, under Rogistr. Act 1214 

of non-parochial registers of, in custody of Registrar-Gen. 1216 
proof of registers of, under Registr. Act 1283 

of nou-par. regist. of, in civil cases. (See Non-parocMai Regieters) 1283 
in criminal cases 1279, 1283, 1284 

of Indian registers of 1282 

of Scotch registers of, since 1854 1286 

admissibility and effect of registers of 1413,1414 

of attesting witness, lets in proof of his signature 1470 

of witness, lets in his depositions. (See Secondary Eeidence) 415,421,430,443 
of witness, under examination, effect of 1185 

of declarant, necessary to let in declarations in matters of pedigree 627 
declarations against pecuniary interest 550 

declarations against proprietary interest, how £ir 662,663 
declarations in course of office or business 678,581 

'dying declarations 590 

sense of impending, necessary to let in dying declon. (See Dying Declons.) 691 
fact and time of, questions of pedigree 528 

plane of, how far question of pedigree 631 

of client/doeshot release attorney from rule as to privileged communio. 765 
b of husband, does it release wife from rule as to confidential communic.? 750 

of seaman, hoyr proved 1414 

DEATH-BED DECLARATIONS. (See Dying Dedaraiionx) 587_694 

DEBT, effect of nunquam indebitatus in action of 258—264, 273 

of non est factum * 277 

witness (Rsobeying subpoena, liable to action of 1024 

witness must answer, though he exposes himself to action of 1182 

contracted by infant, must be ratified after full age by signed writing 888 
judgment against one joint debtor, even without satisfaction, may be 

pleaded and proved in bar by another 1358 

judgment against joint and several debtor, with satisfaction, may be 

pleaded as estoppel by other I 354 

action of, on foreign judgment, when maintainable 1391 


within what time action for, must be brought 81, 85, 668 

taken out of St. of Limit, by part-paym. or written acknowl. 668 , 610, 078 
payment of, by garnishee under attachment, efibet of 1856 

when presumed to be satisfied by legacy 988 
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DECEPTION. (See Fraud) 

DECLABATIONS, admissible 

1. in matters of public and general interest. (See Public and 


General Interest, Lis Mota) 498—622 

2. of pedigree. (See Pedigree, Lis Mota)* * 623—641 

3. of ancient posscs.-.ion. (See Ancient Possession) 642—549 

4. against interest. (See Interest) 650—678 

6. in course of office or business. (See Course of Offi(X or Jiusiness) 674—686 

6. dying doclarations. (See Dyitig Declarations) 687—694 

7. as forming part of the res gestae. (See Hearsay, Res Qeatce) 480—486 

of intention, generally inadmissible*to explain writings 964 

except 1. when will impeached eft ground of fraud or foi^ery 921 

2. when description alike applicable to two subjects 967—969 

3. to rebut an equity. (See Rebutting an Equity) 982 

when admissible, it matters not when and how made 969, 970 

of insolvency, how proved in England 1242 

in Ireland 1242 

DECREE. (See Public Records and Documents, Chancery) 

when evidence in nature of reputation 612—516 

DEDICATION to public of highway, what constitutes 132 

when presumed 132 

DEED, when must be attested. (See Attesting Witness) 

presumed executed on good consideration 96, 922 

parol ovidonce, when .'idinissible to show real consideration of 922 

when equity presumes against deeds of gift 146 

o. g. if fiduciary relation subsists between the parties 146 

presumed executed on day of date 163 

deeds of even date, presumed executed in order supporting intent 143 

executed by debtor, when presumed fraudulent 146 

executed by trader, when presumed fraudulent 92 

cannot be executed by infant 112 

except marriage settlements, when 112 

enrolment of, when necessary 908—913 

when allowable 913 

when presumed 143 

how proved. (See Enrolment) . 1316—1322 

contents of, when proveable by copy of enrolment. (See Enrolment) 
registration of, in Ireland, proof and effect of 1820 • 

duo execution and delivery of, when presumed • 144 

what a sufficient sealing of 144 

need not be signed under St. of Frauds * 816, 817, 881 

thirty years old requires no proof 96,1467 

whether this rule applies to deeds of corporations 96 

estoppels by. (See Estoppels) 100—107 

waiver or release of, can only bo effected by deed 926 

admissions in, how far binding 705, 706 

receipts indorsed on, effect of 708 

recitals in, when evidence of reputation 610 

recitals of formal matters in, when liable to contradiction by parol 931 

recited date of, when liable to contradiction byparol 931 

reci tnls in fam. deeds and marr. settlemts., when evid. in matters of pedigree 636 
alterations in, presumed made before execution 161,162,1446, 1446 

material alterations in, after execution, when fatal. (See Alteration) 1446 
blanks in, may be filled up after execution, when 1469 
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DEED— (Continued) 

to actions on, effect of pleading non est factum 277 

identity of, may be proved by parol in trover for 869 

in indictment for larceny of 369 

what transactions must'be evidenced by :— 800—814 

incorporeal rights 800 

party enjoying right not protected from liability by absence of 801 
transfer of personal property, when 801, 802 

when not 801, 802 

what contracts by corporations 802 

by trading corporations * 803 

when absence of, will not protect corporation 804—806 

distinction between executed and executory contracts 806—808 

when agents must bo appointed by 811 

transfer of shares under Comp. Cl. Consol. Act 811 

sale of a ship 812 

apprenticeship to sea-service 894 

conveyances under 7 & 8 Viet., c. 76 813 

feoffments, partitions, exchanges, leases, assignments, and sur¬ 
renders under 8 & 9 Viet., c. 106 813 

certificate of acknowledgment of, by married woman, how proved 1237 
DEFAMATION. (See Libel) 

DEFAULT, judgment by, admission of right of action 92, 669 

suffered by exor. or admor. admits assets 669 

DEFECl’S in proceedings, in civil causes, may bo amended 194 

DEFENDANT, competent witness fur himself in civil causes 1086 

compellable to testify fur opponent in civil causes 1086 

if charged with indictable offence, incompetent for or against himself 1095 
so also, if charged with offence punishable on summary conviction 1095 

but generally competent for or against co-defendant ^ 1096 

exce[)tions. (See further Compelency and Co-defendante) 1096 

DEGRADE, how fiir witness bound to answer questions to. (See WiCnmei) 1179—1181 
DELIVERY, of deed, presumption of 144 

of goods, presumption respecting 163 

of goods to vendee’s corner, when part acceptance within St. of Frauds 856 
of goods, what amounts to constructive 854—856 

of chattel, when necessary to render gift irrevocable 801, 802 

of attorney’s bill a month before action, necessary 271 

, need not be proved, unless specially denied 271 

of an account, how far binding os an admission that no more is due 706 

of letter by post. (Sett'Post) 

DEMAND, effect of giving credit in particulars of 267—269 

plaintiff cannot split his 1362—1364 

stale, presumption against 136 

of rent, within what hours it must be made 42 

will it waive a notice to quit 1 657, 658 

DEMAND AND REFUSAL, presumptive evidence of conversion 161 

necessary before court will order inspection of documents 1213 

verbal demand proveable, though written demand also made 374 

notice to produce written demand unnecessary 401 

DEMEANOUR of witness, test of his credibility 65 

DEMISE, when statement of day of, may be amended 206 

of incorporeal rights must be by deed 800 

of real property, what incidents annexed to 949 
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in vritiog not proveable by parol 364 

demonstration unattainable in judicial investigation 1 

DEMURRER, vhat it admits, at law 669 

in Chancery * * 681, 1401 

party may plead and demur to same pleading, when 681 

no amendment allowable, if grounds for 200, 209 

when available in Chan, to raise defence of St. of Frauds 273 

of Sh of Limitons. 274 

DENIAL at trader's house of his being at home, original evidence 475 

DENMAN’S ACT, fts provisions * 1082—1085 

DEPOSIT, place of. {Bee Custody) e 388,389,543—546 

DEPOSITIONS in former suit, when admissible os secondary 

evidence. (See Secondary Evidence) 410—420, 1402 

in same suit, when substituted for viv& voce testimony. 

(See Secondary Evidence) 432_454, 1402 

when evid. against deponent in crim. trial as a sworn confession 742—744 
when evidence, though informally taken, as admissions 598, 1402 

or to contradict or impeach witness 1402 

when admissible, against strangers as reputation 511,1402 

foreign & col., when admiss. in cose of prisoner escap. into this country 1250 
generally open to what objections 455 

answers to leading questions will be suppressed 455 

BO, statements as to contents of documents not produced 456 

must be taken in relation to our rules of law 44I, 456 

wheu parol evid. of statement of witness is excluded by 362, 459 

is not excluded by 374 

when memory of witness may be refreshed by 1137 

when witness may be contradicted by, in civil causes 1168—1170 

. in criminal cases 1171. 1172 

taken before Jumces on charge of felony or misdemeanor;— 420—428 

enactment respecting 420 

doubts arising on enactment 421—424 

statutable form of 420 

mode of taking 424—427 

accused must be charged with indictable offence ^ 424 

witness must be sworn in presence of accused 424 

examined in like presence 42# 

opportunity for cross-examination . 424 

whole reduced to writing, not merely what is material 424, 425 
taken down in first person in words of*witneaa 425 

read over to witness and signed by him 425 

signed by Justice 425, 427 

transmitted to Court 425 

if witness be a child or of weak intellect, questions and answers 
should be taken down 425, 426 

how if taken in absence of accused and read over in his presence 426 

how if witness too ill to have examination completed 426 

how they should be entitled 426 

one caption sufficient 426 

mode of proving 423, 4^7,1264 

handwriting of Justice need not be proved . 427 

of disproving 424 

admissibility of 421 
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DEPOSITIONS— 

if witness dead or too ill to travel 421 

« sufTering under temporary indisposition 422 

what proof of sickness necessary 427> 428 

permanently insane- ' 422 

kept out of the way 422 

may have been taken on a chaise technically different 411, 412, 428 

prisonei-s are entitled to inspect at trial • 1203 

may demand copies of, on payment of small sum 1203 

when this demand must bo made 1203 

is convict entitled to copy of, in orcier to assign perjury ? ' 1204 

rules as to cross-examining witnesses n-specting 1171 

taken before Coroner —^mode of taking 428—430 

so much evidence as is material must be taken down 428 

must be certified and subscribed by coroner 428 

narrative may be drawn in third person 429 

witness not required to sign 429 

how proved 429 

said to be admissible, though prisoner absent 429 

this doctrine doubted 430 

taken in Bankruptcy, how proved 430, 1266 

admissibility and effect of 430,1399 

as a confession in criminal proceedings 743 

taken by receivers of wreck and justices with respect to ships in distress 430 
admissibility of 430 


taken in Ireland on criminal charge, effect of, if witness murdered, 


maimed, or secreted 431 

taken under Mutiny Acts relative to settlement of soldier or marine 431 
taken in India in coses of misdemeanor committed there 432—434 

how proved ^ 1251 

in civil actions, the causes of ifhich have arisen there 434 
taken in the Colonies in cases of misdemeanor against slave trade 435 

how proved 1251 

of misdemeanors by officers abroad in ppblic service 434, 435 

taken under 1 Will. 4, c. 22, s. 1 435, 436 

8.4 437 

commission may be granted under this section, when 437 

in an issue out of Chancery 437 

not.m an indictment 437 

or a criminal information 437 

or an infSrmation in Exchequer 438 

or an action at suit of Crown 438 

not in an enemy’s country pending hostilities 438 

order will not be made till after issue joined 438 

except in very special coso 438 

may be made prospectively with reference to new trial 438 

must specify place and time, if foreign commission 438 

need not name witnesses or commiss. 438 

on what affidavit motion must be founded 439 

commission need not be tested in terra time 439 

commiss. may be ordered to exam, parties to record if resident abroad 440 
but motion for this purpose not lightly entertained 440 

commiss. need not be sworn 441 

witnesses may be examined on interrogatories or vivA voce 441 
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DEPOSITIONS—((7(wi<in«ed) 

evid. must be substantially taken in accordance with English law 441 
oommisB. must substantially follow their instructions 44V 442 

mode of taking down evidence when interpreter employed 442 

original documents must be transmitted l^ome 442 

how proved 443,1264 

when admissible 442, 443 

1. if opposite party consents 443 

2 . if deponent dead 443 

3. if out of jurisdiction 443 

4. if utbble to attend trial frean permanent sickness or infirmity 443 

evidence on these points addressed to judge 443 

can affidavits be substituted for vivd voce testimony 1 443 

commissions to take, may be granted by Court of Probate 444 

by Ct. for Div. and Mat. Causes 444 
power of Exch. to order exam, of witnesses before officer in revenue causes 445 
power of courts of law to enforce discovery. (See Parties) 445—462 

to order examination of parties before trial. (See Parties) 445—452 

taken under any onler, rule, or writ of commission, must be returned 
to, and filed in, office of master 452 

how, if transmitted home through the Post-office 1263 

taken in suit to perpetuate testimony 452—454 

in aid of suits in foreign courts 457 

taken under Merch. Shipp. Act abroad, how proved, and when admiss. 1261 
taken under special commissions, how proved 1263 

taken in Chancery, how proved 1261—1263 

if ancient 1267 

DEPRIVATION, sentence of, conclusive on grangers as a judgment in rem 1342 

DERELICTION, presumption against, as between owners and salvors 181 

DESCENT. (See Pedigree) 

DESCRIPTION, matter of essential, must be proved os laid. (See Variance) 244—261 
by way of exception or limitation material 980 

falsa demonstratio non nooet 976—979 

applicable to two subjects,^ lets in parol and declarations of intention 967 

in deed, party not estopped from disputing * 103 

DESIGNS, seal of Registrar’s office of, requires no proof ^ 12 

documents in registrar’s office of, how inspected 1221 

how proved 1287 

proof and admissibility of certificates of registration of • 1307,1308 

DESTRUCTION, of evidence. (See Spoliation) 

of instrument, what proof of, sufficient to lot ih secondary evid. 884—390 

admission of, by adversary, waiver of notice 404 

when plaintiff can recover on destroyed bill 891, 392 

when probate will be ^nted of destroyed will 391 

of will, what sufficient to revoke it 870—876 

DETINUE, effect of pleading non detinet, or not possessed 281 

pleadings in detinue and trover contrasted 293 

within what time action of, must be brought 82 

money cannot be paid into Court in action of 682 

DEVIATION, must bo specially pleaded 266 

warranty against, implied in marine policy 947 

DEVISE. (See WiU, Parol Evidence) 

ma]||>e proved by probate, when 1404—1406 

DEVISEE, when presumed entitled to emblements 153 
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DEVISEE— {CMinued) 

may be cited to Ct. of Probate, whea 1405 

DICSIONARY, judge will refresh his memory by 29 

DILIGENCE, how far question for judge or for jury 47 

in search for docum.,wha'x will let in second, evid. (^BeLoatlratrwnent) S85—390 
for witnesscB, what sufficient 416—418, 444 

for attesting witnesses, what sufficient 1473 

DIOCESAN, probate granted by, how it used to bo defeated 1371 

DIPLOMATIC AGENTS. (See Arnhwaadvr, Consul) 

DIPLOMATIC CORRESPONDENCE, admissibility and effect of 1328 

DIRECT EVIDENCE, contrast with circu&stantial ' 74—78 

dangers to be guarded against in 77 

DIRECTORIES, inadmissible 1421 

DISCHARGE of witness improperly arrested, motion for, to what Ct. mads 1074—1078 
within what time it should bo made 1076 

disobedience of order for, renders sheriff liable to trespass 1077 

of a contract under seal, how effected 925 

of a statutory written agreement, by parol, how far 926, 927 

of a written agreement at common law, by parol, how far 926 

proof and effect of certificate of, in cases of assault 1303, 1304 

of petty larceny 1303 

on trial of juvenile offenders 1304 

of jury, effect of 1375, 1376 

DISCOVERY, when inspection of documents obtained by filing bill of 1434—1438 

no distinction recognised between public and private documents 1434 

or between deeds and less formal writings 1434 

jyill be compelled in aid of civil rights only 1434 

will not be compelled in aid of prosecuting, or defending, indictment 1212,1434 
when it would subject party to prosecution, 
penalty, or forfeiture 1182,1434 

when it would violate professional privilege 1434 

will be enforced of writings which relate to party’s own case alone 1434 

or to his case,'as well as to that of his opponent 1434 

or which will enable him to ascertain wb^t his opponent's case is 1435 
or to defeat that case 1435 

but notpf writings which relate exclusively to opponent’s case 1435 

or are not material to issues at law 1435 

' mode of obtaining inspection by bill of, 1435 

Equity will not order inspect., unless deft, by answer or affidavit admits:— 

1. that the writings are in his possession 1436 

2. that they are relevant to plaintiff’s case 1436 

exception to this rule 1436,1437 

writings are in possession of defendant, if in hands of bis agent 1437 

or of any person under his control 1437 

practice when stranger has joint interest in writings with deft. 1437, 1438 
when memoranda sought are intermingled with other entries 1438 
when inspection of documents enforced by order in Chancery 1438 

16 k 16 Viet., c. 86, §§ 18 k 20 1438,1439 

application under Act must rest on opponent’s sworn admission 1439 

should be made, when, if suit by bill 1439 

should be made to judge at chambers 1439 

no affidavit necessary to support motion 1440 

form of affidavit to be mftde by opponent % 1440 

statutable powers of enforcing at law 445—462,1428—1434 
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DISCOVERY— {Continued) 

1. BA to existence and oontents of does. {San Privale WrUingi) 1428—1434 

2. as to facts known to opponent, Parties, Interrogatorieii) 445-r4£2 


DISCREDIT, how far party may, his own witness. (See Witnesses) 1151,1162 
DISCREPANCIES in evidence, effect of * » 69,70 

DISCRETION OF JUDGE, in allow, amendm. should be liberally exercised 196,219 
when controllable by court 212 

in refusing amendments, decision of judge final 212 

in deciding on right to begin, how far controllable by court 361, 352 

as to recalling witnesses 1192 

as to confrodting witnesses ■ 1193 

as to examining young childrene 1118 

in regulating the mode of examining witnesses 1128 

DISGRACE, how far witness bound to answer questions tending to his 1179-—1181 
DISHONOUR. (See BUI of Exchange) 

DISMISSAL, (^e Discharge) 

of summons at chambers, effect of 1402 

of application at petty sessions, effect of 1377, 1403 

of bill in equity without hearing evidence, effect of 1375 

of suit in Ecclesiastical Court, effect of 1379 

DISPARAGEMENT of own title by person in possession, admissible 562—565 

DISPUTABLE PRESUMPTIONS. (See Presumptions) 

DISSENTERS, registers of, what in custody of Registrar-General 1216 

how inspected 1217 

when admissible. (See Non-parocJiial Registers) 1273 

inscriptions in burial-ground of, admissible in pedigree cases 537 

number of meeting-houses of, as registered 1306 

effect of certifi. of registration of meeting houses of 1306 

DISSOLUTION of partnership proved by notice in Gazette or newspaper 1331 

inference must be raised aliundd that party has read the notice 1332 

how this may be done 1332 

of Parliament does not justify arrest of member, when 44 

of marriage. (See Divorce) 

DISTRESS, warrant of, to enforce payment of rate, when action lies against 

justice for granting 1337 

putting in, for rent, when waiver of forfeiture ^ 657 

when mortgagor may put in, as bailiff of mortgagee 161 

DISTRIBUTIVE ISSUES, power of finding 232* 

instances of , 232 —236 

DITCH, presumption as to ownership of 124 

DIVINE. (See Parsm) ' 

DIVISIBILITY, of issues. (See Distributive Issues) 

of demands by plaintiffs 1362—1364 

of cause of action in County Court 1363 

DIVORCE, does not make communica. between husband and wife less privileged 750 
0 presumption of bastardy arising from ^ 113 

on bill for, how far wife’s letters were admissible 627 

in suit for, by reason of adultery, how far wife’s confession admis. 628—628 
are parties to record admissible witnesses 1 1091—1095 

in suit for, by reason of cruelty, or desertion, parties competent witnesses 1098 
sentence of, is a judgment in rem 1342 

as such, conclusive of fact adjudicated, as against strangers 1343 
j; us it admissible in a criminal prosecution 1 1346 

foreign sentence of, its effect 1381,1882, 1887, 1388 


5 0 



1554 


INDKX. 


PAas 

DIVORCE AND MATRIMONIAL CAUSES COURT, seal of, judicially noticed 9 


notice to admit documents in 633 

are wife's admissions of adultery evidence in ] 626 

commissiona to examine witnesses granted by 444 

attend, of witii. before such Coiliiuiss. how enforced 1055 

common law mles of cvid. observed in 795 

compotcncy of parties to suits in, as witueseca 1091—1095 

attendance of witnesses before, how enforced 1039 

no scale of costs for witnesses yet established 998 

what decisions of, judgments in rem 1342 

DOCK-WARRANT, delivery of, vests goodp sold, when ' 856 

DOCTOR. (See Metlical Man) , 

DOCUMENTARY EVIDENCE ACT, its provisions 13 

DOCUMENTS. (See Writings, Notice to Produce, Public Records and 
Documents, Private Writing^ 

DOO, in case for keeping mischievous, what not guilty puts in issue 286 

DOMESDAY-BOOK, what it contains 1410 

where deposited 1198 

how inspected 1195 

how proved 1230 

admissibility and effect of 1410 

DOMICIL, presumptions respecting 183 

declarations at time of changing, admissible as part of res gestre 481 

DONATIO MORTIS CAUSA passes no property without delivery 801 

DONEE of personal chattels, when title complete 801, 802 

DORMANT PARTNER. (See Partnei-) 

DOUBLE PORTIONS, presumption against 983 

DOWN SURVEY, admissibility and effect of 1411 

DRAMATIC PIECE, what constitutes representation of, question for jury 65 

DRAWER. (See Bill of Exchange) 

acceptor estopped from disputing signature of 699 

may dispute indorsement by 700 

DREAM, confessions mado while talking in a 725 

DRUNKENNESS, defendant cannot prove his, under plea denying that ho 

made, indorsed, or accepted bill 270 

cObfossii^nB obtained by making prisoner drunk, admissible 725 

incompetency of witness from ’ 1116 

■ of attesting witness renders atte.station invalid 863 

DUCES TECUM. iSeo Subpmtia, Attendance of Witnesses) 991,992 

DUES, presumed legal from long enjoyment 131 

DUE DILIGENCE, how far qiiestion for judge or for jury 47 

DUEL, persons present at, and countenancing, may refuae to answer ques¬ 
tions on indicthient for murder 1176 

DUMB witness competent, if proved to have capacity 1117 

examination, how taken 1117 

DUPLICATE ORIGINALS, what they are 882 

each considered primary evidence 382 

all must be accounted for, before secondary ovid. of one con be given 856, 390 
notice to produce, when unnecessary 400 

DURATION OF LIFE, presumption as to 174—177 

DDRESS, admisBions made under illegal, not receivable 660 

under legal, receivable 650 

confessions made during illegal, whether admissible 727 

instrument may be defeated by parol proof of being obtained by 822 
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DUTIES. (See Fmctions of Judge and Jwy) 

instances of amendment, whore duties misdescribed on record 204 20 G 

DWELLING-HOUSE, on indictm. for stealing in, maliciously firing, riotously 

. demolish., or house-breaking, place must be proved as laid 238 

on indictment for stealing in, prisoner Aay be*convicted of larceny 229 

acquittal for stealing in, bar to indictment for larceny 1367 

is an acquittal for larceny a bar to indictment for stealing in ? 1367 

DYING DECLAllATIONS, why admissible 687 

only admissible where death of declarant subject of charge, and cir¬ 
cumstances of death subject of declaration 588 

why limited to cases of humicido • 539 

inadmissible, where declarantjeif living, would have been incompetent 
fi-om infidelity, imbecility, or tender age^ 59 O 

of felo-de-se admissible against accomplice 590 

of wife admissible against husband charged with murdering her 690 

declarant must have been in actual danger of deatli and aware of liis 

danger, and death must have ensued 690 

the existence of these facta must bo decided on by judge 32 

Scotch law 692 

declaration must relate facts, and not opinions, and be relevant to issue 592 
must be completed 593 

if taken in writing, must writing be produced ? 593 

*need not be taken in writing 593 

may bo in answer to leading questions 592 

if infonuiil as a deposition, still admissible S93, 594 

admissible for accuseil, as well as for prosecutor 593 

value of 694 

EARNEST, to bind a bargain, when sufficient under St. of Frauds 833 

EASEMENT, must be created and assigned by deed 800 

how far § 4 of St. of Frauds applies to 847 

admission of, by tenant not binding on landlord 665 

presumption as to right of support from adjoining land ] 25 

house 125 

subjacent soil 125 

lower story ^ , 125 

EAST INDIA COMPANY, deposit and transfer books of, how inspected 1211 

how pi’oved 128f 

admissible as public docs. 1275 
articles of war of, judicially noticed 4 

books kept by, of baptisms, marriages, and buritlis in India 1199 

admissible as public documents 1275 

how proved 1282 

list of passengers to India kept by, admissible as public documents 1275 
correspondence between, and Board of Control, privileged from disclosure 781 
ECCLESIASTICAL CENSURE, witness not bound to answer questions 

tending to subject him to • II 74 

ECCLESIASTICAL COURTS now shorn of much of their jurisdiction 795 

number of witnesses required in 795 

. attendance of witnesses before, how enforced 1940 

seal of Prerog. Court of Canterbury, judicially noticed 9 

proof of judicial proceedings of . 1239 

in proving judgment of, what preliminaries must be put in 1260 

when judgment of, proveable by putting in minute book 1257 


6 o 2 
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1343- 


1342 

■1346 

J346 

474 

627 

1483 

1175 

381 

381 

1294 

4 


234 
206, 207 
128 
128 

345, 346, 348 
995 


ECCLESIASTICAL COURTS— 

decrees of, when judgments in rem 

and as such, how far binding upon strangers 

how far binding in criminal matters 
sanity or inanity was prdVeable' in, by evid. of treatment by relatives 
wife's confessions were how far evidence in 
comparison of handwriting allowed in 
witnesses protected from self-crimination in 

exemplification of probate or letters granted by, admissible to prove 
title of executor or administrator 
Act book of Prorog. OlRco, or copy, admissible for like purpose 
ECCLESIASTICAL LEASES AND DEEDS, now proved under certain Acts 
ECCLESIASTICAL LAW. when judicially noticed 
ECCLESIASTICAL SURVEYS. (Seo Terrien) 

EJECTMENT, count in, for several messuages may be taken distrihutively 
when statement of wrong date in writ of, may be amended 
in action of, plaintiff must rely on own title 

possession sufficient title against wrong-doer 
how defendant may entitle himself to begin 
how subp. ad testifi. must bo entitled 
judgment in, evid, for or against plaintiffiin action for mesne profits 1351,1358 
80 , in second ojcctment for same premises against same deft, 1351 
ELECTION, when prosecutor will be put to, in cases of felony • 311—314 

when not 311—314 

indictment for embezzlement or larceny may charge three acts, when 313 
counts for stealing and receiving may be joined 314 

proper time for putting prosecutor to 314 

doctrine of, docs not apply to misdemeanors 311 

by assignee, to accept or refuse lease of bankrupt, or insolvent 826, 827 

ELECTION BRIBERY, (Seo R/ iftei?/) 

ELECTION PETITIONS, in commit, on, declon. of voter against own vote evid. 619 
how attendance of witnesses enforced 1036 

witnesses may he sworn 1037 

person subscribing petition is admissible, though interested 1037 

proof and admissibility of Speaker’s certificate of costs of 1309 

m. of validity of recognizances of 1309 

attendance of witnesses before Commiss. for Irish, how enforced 1065 

' recognizances in, may bo served through post 164 

EMBEZZLEMENT, tlirco acts of, may ho charged in one indictment, when 313 
on indictment for, when sufficient to allege and prove generally that 

motiey was embezzled 242 

when allegation of value material 241 

trial for, bar to indictment for larceny on same facts 1366 

trial for larceny, bar to indictment for, on same facts 1367 

agents, attorneys, bankers, &c,, cannot bo convicted of, if they have 
disclosed their offences on oath 1176 

EMBLEMENTS, presumption rdkpecting title to, 163 

what crops do not fall within law of, 850 

ENCROACHMENT, on waste by tenant presumed to bo for landlord 125,126 


ENFORCING ATTENDANCE OF WITNESSES. 
ENGINEERS, testimony of, deserves little credit 
ENJOYMENT, inference of legal right from 
ENQUIRIES. (See/M?Mmcs) 

ENROLMENT, of documents, when necessary:— 


(See Attendant of Witnesses) • 

69,78 

128—132 

908—913 
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ENROLMENT—(Ciwimwcd) 

under Mortmain Act 908 

bargains and sales, when 909 

warrants of attorney and cognovits, when 909 

judge’s order to sign judgiucut, wb«Ai 909 

bills of sale of personal chattels, when 909 

deeds relating to crown revenues 910 

assurances under Act fur abolishing fines and recoveries, when 910 
life annuities before 1854, and since 911, 912 

contracts between attorneys and their ai'ticled clerks 912 

of documebts, when allowable:—* 913 

registrations in YorlAhire and Middlesex 913 

deeds relating to Charities 913 

awards under Inclosure Acts 913 

of document, does it dispense with calling attesting witnesses? 1471, 1472 
of annuity deed will be presumed, when 143 

want of, in case of annuity, cannot bo set up by grantee 695 

of conveyance for charitable uses, no presumption iu favour of 144 

of deeds, &c., proof of:— 1315—1322 

1 . by producing iustru. with indorso. of, signed by registrar 1315 

rulo applied to bargains and saloa enrolled under 27 lien. S, c. 16 1316 

to leases within Duchy of Lancaster 131B 

to indeiitm-es under Mortmain Act 1316 

to instrum. enrolled in Duch. of Cornwall and Lancaster 1316 

in Petty Bag Office 1316 

in Chau. Emolmeut Office 1316 

to deeds os to Crown lauds, enrolled in Laud Revenue Office 1317 
to deeds and wills registered iu Yorkshke or Middlesex 13J 8 

2 . by office copio.s, when 1318 

rule applied to docs, enrolled iu Chan, Eurohueut Office 1319 

in Duchies of Cornwall and Lancaster 1319 
in office of Charity Commiss. 913, 1318 

to instruments registered in Dublin 1320 

to bai-gains and sales iu Yorkshire, perhaps 1321 

3. by examined copies, when 377, 1322 

4. by office copies examined, when ^ • 1322 

5. by office copies attested, when 1322, 1464 

copies generally iuadmiss. os primary evid. to prove contents of deeds Sfl 
gen. admiss. as socon. evid., only against party register, asd bis privies 377 
exceptions to these rules 377, 1319—1322 

of leases granted by Crown adniiss. as primary*evid. of their contents 378 
Office iu Chancery, seal of, judicially noticed g 

ENTRIES, when may be used to refresh memoi'y. (See Memory) 1133—1141 

of births, deaths, and marriages iu books by relatives, evidence iu 
matters of pedigree 534 

in account books, against interest, admissible when party who made 
them is dead. (See Interest) 650—562 

iu books of deceased paraous, when admissible for successors 565 

made in course of office or business, when admissible. (See Coane of 

Office or Business) 674—681 

made by party himself in his own shop-hooks, admissible iu America 532 
so by civil law, and by Laws of E'rauce and Scotland * 585, 586 

so in taking accounts in Chancery, when 584 

not admissible at common law 683 
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ENTRIES- 

should be 686 

reading of some, does not lot in other distinct entries in same book 601 

ENVOY. (Sec A mbimaiior) 

KQIJITABLH] MORTGAGE, by deposit of deeds, not within St. of Frauds 846 

EGtTITABLE PLEAS and replications, when allowed to be pleaded at law 608 

EQUITY. (See Chancery) 

rules of, judicially noticed 5, 27 

parol evid. admissible to rebut an. (See Jfebuttinff an BquUy) 982—984 

. EQUITY OF REDEMPTION, contract to convey, within § 4 of k of Frauds 846 
ERASURE. (See AUeratiom) *• ■■ 

ERROR, pendency of proceed, in, will not prevent judg. from acting as a bar 1378 
in proceedings in civil causes may be amended 194 

ESCAPE, effect of pleading not gtiilty to action for 282, 289 

on indictment for, proof and effect of certificate of conviction 1300, 1301 
in action against marshal for, ho may dispute legality of custody 702 

can he be forced to produce writ for inspection 1 1213 

judgment against execution debtor admiss. 1334 

proof and effect of foreigu and colonial depos., where prisoner escapes 
into this country 1260 

ESCROW, effect of alteration in instrument delivered a.s .an 1458 

whether deed delivered as an, question for jury 50, 1458 

unless question turn on writings 50 

delivery of deed as an, proveablo by parol 920 

ESTOPPEL, nature and principles of 

bind parties and privies. (See Primes) 98 

exception tis to privies 98 

three classes: by deed—of record—in pais 98 

must be specially pleaded, when 99, 1338 

by deed :— 100—107 

party not estopped from avoiding his deed by proving illegality 100 

trusjtees for public, when estopped from disputing their deeds ' 101,102 

party estopped from disputiirg conveyance which ho executed when heir 103 
party rrot estopped from disputing mere description 103 

how far party estopped by recitals 104—106 

must be reciproc.al ] 06, 664 —667 

dcwl that can take effect by interest shall not take effect by 107 

I of record. (See Public Records and JJocuwnis) 

inpais. (See Af^missions) 107 111 

tenant how far estopped from disputing landlord’s title 107—111 

if landlord devisee, teirwit cannot show devisor insSne 108 

unless in clear case of fraud 108 

course for tenant to pursue is to yield up premises and bring ejectment 108 
even where landlord shows a joint or equitable title, tenant cannot 
avail himself of it 108 

if landlord a corporation, tenant cannot roly on occupation without deed 108 
rule applicable in trespass as well as ejectment 109 

rule extends to party coming in under tenant 109 

and to lodgers, servants, and licensees - 109 

tenant may show that landlord’s title has expired 109, 110 

■ or that he had none at a previous time 109 

or may rely on eviction by title paramount 110 

tenant only estopped from denying title of party who let him into 
possession 108, 111 
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ESTOPPPL—( Continued) 

what constitutes a letting into possession 110 

EUNDO, morando, et redeundo. (See Arrest) 1068—1078 

EVICTION, by title paramount, tenant may show 110 

EVIDENCE, definition * * » 1 

not susceptible of demonstration 1 

competent or arlmissible, what 2 

satisfactory or sufficient, what 2 

admissibility of, question for judge 2 

effect of, question for jury 2 

prosumptiyo. (Sea Presumptions)* 79—186 

general rules governing proditstion of 187 

must correspond with allegations, but sufficient if substance of issue 
proved. (See Variance, Amendment) • 187 

must be confined to points in issue. (Sec Issue, General Issue) 232 

of collateral facts, how for admiss. (See Collateral Facts) 301—311, 316—323 
of character of party, when admiss. (Sec Character) 323—332 

of witness, when admiss. (Seo Clearacter) 332,1186—1189,1191 
on whom the burthen of proof lies. (See Onus Prohandi) 333—354 

best, always required. (See Pest Evidence) 855—383 

secondary, when admissible. (See Secondary Evidence) 384—460 

addressed to senses, most satisfactory. (See Inspection by Jury) 461—467 

hearsay, generally inadmissible. (See Hearsay) 468—497 

except: 1. in matters o'f public and general interest. (See PiMic 

and General Interest, Lis Mota) 498—522 

2. of pedigree. (See Pediyree, JAs Mota) 523—541 

3. of oucient possession, Ancient Possession) 642—549 

4. declarations against interest. (Sec Interest) 650—573 

5. in course of office. (Sea Course of Ofice or Business) 574—586 

6 . dying declarations. (See Hying Declarations) 687—594 

admissions, when evidence. {See Admissions) 695—708 

confesaions, when evidence. (See Confessions) 709—748 

what excluded on grounds of public policy. (Seo Privileged Commu.) 749—784 
when more than one witness necessary. (Seo Number of Witnesses) 785—799 


what transactions must bo evidenced by deed. (See Deed) 800—814 


by writing signed under St. of Frauds. {SceSl.of Fimids) 815—860 

by writing signed under Ld. Tenterden’s Act. (5ee Ld. 

Tenterden's Act) * 878—8{W 

by writings, under other Acts. (See Wiitings) , 890—897 

what instruments must be attested by witnesses. (See Attesting 

Witnesses, Wills, Warranlof Attorney) * 857, 861, 900—908,1464 

must be enrolled 908—913 


may bo enrolled 913 

parol, inadmissible to vary writings. (See Parol Evidence) 917—936 

admissible to explain writings. (Seo Parol Evidence) 937—986 

enforcipg attendance of witnesses, {^qq Attendance of Wittiesses) 987—1068 
witnesses protected fivim arrest. (See Arrest) 1068—1078 

oompeteuoy of witnesses. (Seo Competency) 1079—1127 

examination of witnesses. (See Witnesses) 1128—1193 

inspection, proof, admiasibility, and eftect of i>ublic records and 

documents. (Seo Pnblic Records and Documents) 1194—1421 

of private writings. (See Private Writings) 1422—1492 
proof of handwriting. (See Handwriting) 1478—1491 

practical rules as to tuno and mode of objecting to1492 
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whoa evidenoo offered for particular purpose is ioodmissiblo for 


that purpose, but admissible generally . 1492 

when inadmissible evidence is received at trial without objection 1492 

nature of objection to, nvist be 'distinctly stated at trial 1493 

when evidence rightly rejected on ground on which tendered, is 
admissible on another ground 1493 

when rejected at trial, there sliould be a formal tender to judge 1493 

effect of improper admission or rejection of 1493, 1494 

practice as to calling, in reply 849—362 

foreign rules of, cannot affect proceedings in this country - 58—60 

EXAGGERATION, ground for suspecting witur^ss 65 

women addicted to 66 

EXAMINATION of witness vivh voce. (See Miwcsscs) 1128—1193 

of witness by justices or coroner, or by commiss. (See Depodtiona) 
of prisoner by j ustices or coroner. (See Confeadon) 732—745 

when formally taken, excludes parol evidence of pmonct’s statement 362 
informal, may refresh memory of party who wrote it 739 

if used as an admission, wholo must be read 593 

of parties, prior to trial, on interrogatories. (See Partiea) 445—452 

in bankruptcy. (See Banh'uptcy) 

under Poor Law Acts, need not havo separate caption to each 737 

of soldier or marine, as to settlement, under Mutiny Acts 431 

of witnesses in aid of suits in foreign courts ‘ 457 

EXAMINED COPY. (See Copy) 

EXAMINER IN CHANCERY, witness how made to attend before 1030, 1031 
witness attending before, privileged from arrest. (See Arrest) 1072 

has power to administer oaths to witness 1031 

has no power to allow party to discredit own witness 1152 

but leave must be granted by the Court 1152 

how he must act on such occasions 1152 

EXCEPTIONS, bill of, practical rules respecting 1492—1494 

allowance of leading questions no ground for 1133 

EXCHANGES under 8 & 9 Viet., c. 106, must be by deed 813 

of common lands made by Ecclesias. Corp., how proved 1294 

EXCHEQUER, judgments in informations in, are judgm. in rem 1341, 1342 

conclusi^,' even against strangers, if convictions 1341—1343 

how far conclusive, if acquittals * 1378, 1379 

witness to character inadmissible for defendant 325 

remaining in court after order to withdraw, inadmiss. 1129,1130 

can witness be ordered to be examined on intei’rog. ini 445 

are defendants competent witnesses ? 1098 

law officers of Crown entitled to reply in 353 

EXCHEQUER-BILLS, contracts for sale of, not within § 17 of St. of Frauds 849 
EXCISE, books of, admissible as public documents. (See Inland Revenue) 1276 

what is conclusive evidence of compression of malt, under laws of 81 

condemnation of property by Commiss. of, judgment in rem 1342 

vchen appointment of officer of, presumed from acting 155 

EXECUTION OF DEEDS, &c., how proved 1189 

when presumed 144 

* when admitted by payment into court 1469 

of deeds thirty years old requires no proof 96, 1467 

whether this rule applies to deeds of corporations 96 

of WUls. (See WiUa) 
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EXECUTIVE, acts of, how proved 1227 

EXECUTOR. {See Probate) 

character of, must be specially denied 254 

title 0 ^ how proved 381, 1269 

entitled by foreign probate, cannot sue ih this pountry 1389 

in action by or t^ainst, on bill or note, when non-assump. may be pleaded 275 
part paym. by one, does not take debt out of St. of Limit, as to others 493, 612 
nor does written acknowledgment by one 493, 610, 611 

how judgment to be given and costs allowed in such case 611 

assent of, to legacy, question for jury ^ 60 

forfeits legacy, if he declines office, when 153 

when presumed entitled to etnJjlementa 153 

judgment against testator, binding upon 1352 

admission of testator evidence against 642 

declarations by, inadmissible against special administrator 642 

admissions and promises by one, bow ffir evidence a^inst others 614, 615 
admission by, before ho became executor, whether evidence against him 618 
of attorney, must deliver signed bill a month before bringing action 271 
is privileged from producing client’s papers 760 

exhibition of inventory by, how far evidence of assets 707 

probate stamp, how far evidence of assets 707 

proof of waste of assets by, what sufficient 669 

admits assets by sufibriug judgment by defiiult 669 

promiao^by, to pay out of own estate, must bo by signed writing 831 

consideration must appear expressly or impliedly in the writing 832 

intermeddling with goods of deceased, estops denial of being 704 

when trustee of residue for next of kin 

EXECUTORY, difference between, and executed contracts 801, 806—808, 844, 852 
EXEMPLIFICATION, under Great Seal, what, and how obtained 1233 

when record must be proved by 1232, 1233 

proved by mere production. 1233 

itself a record 1233 

under seal of poi-ticular court, what and how proved 1232, 1233 

when record may be proved by 1233 

of higher credit than examined copy 1233 

granted by Court of Probate, when 382 

EXPENSES OF WITNESS. {Soa Attendance of Witnesses) ' ' 
EXPERIENCE, evidence rests on faith of testimony, sanctioned by 64 

statements apparently contrary to, not always false , 72 

EXPERTS, competent knowledge of, question forjudge 58 

tostin)ony of, deserves little credit t 69, 78, 535, 1491 

collateral facts, when admissible to illustrate opinions of 316 

may refresh memory by referring to professional treatises 1148, 1150 

e. g. physician m4y refer to medical books 1148 

foruign lawyer called to prove foreign law may refer to text¬ 
books, codes, statutes, &o. 1150 

may speak to belief or opinion 1144 

examples 1144, 1145 

cannot state their views on matters of moral or legal obligation 1146 

opiuions*of, con&ued to questions of science 1146 

admissible, though merely founded on case as proved 1147 

but cannot be asked the very point which jury are to decide 1147 

question should be put in the abstract 1147 
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EXPERTS—( Continued) 

necessary to prove foreign laws 1148,1149 

who are experts for such purpose ^ 1150 

when allowed to compare writings 1485 

may be called to prove date of ancient writing 535,1144, 1490 

to prove that writing is in feigned hand 1144,1490 

may aid jury, in identifying articles by comparison 463 

e. g. may state opinion whether two coins were struck in same die 463 
or two samples of wine drawn from same bin 463 
EXPIRED lease, proper custody pf 388 

indenture of apprenticeship, proper custody of ' 383 

EXPLANATION of document by parol, Parol Evidence) 937 

in rc-oxamination, of witness’s statements in cross-examination 1189 

EXPOSURE of person. (See Indecent Exposure) 

EXPRESSIONS, of bodily or mental feelings, admissible as original evidence 477 
e. g. statement by sick man as to nature and effects of his malady 477 

complaints of outn^cs, recenti facto , 479 

particulars of complaint cannot be disclosed 479 

EXPRESSUM FACIT CESSARE TACITUM, application of maxim 657, 953 

EXPULSION, sentence of, conclusive on strangers, as a judgment in rem 1342 
EXTENTS, how proved 1264 

when necessary to put in commission 1264 

when not 1267 

EXTRAS beyond contract, cannot be proved by parol, when 364 

EXTRINSIC EVIDENCE, to explain testator’s intention, when admissible. 

(See Parol Evidence) 

FABRICATION OP EVIDENCE, presumption from 119 

PACTS. (See Functions of Judge and Jury, Presumptions) 

preliminary, must be decided by judge, when 32-—34 

discovered by inadmissible confession, evidence, when 745 

spoken to by witness, must be within his own knowledge 1141, 1142 

cannot be proved by hearsay in matters of general interest 507 

FACTOR. (See Agent, Broker) 

FACTORY ACTS, convictions under, how proved 1245 

shrgical certificate of age under, proof and effect of 1314 

burthen of proof of age in proceedings under 342 

PAITH IN TESTIMONY, on what it depends, Belief) 61—78 

FALSA DEMONSTRATIO NON NOCET, application of maxim 976—979 

FALSEHOOD, best tests for detecting 65 

FALSE IMPRISONMENT, within what time action for, must be brought 82 

in action for, evid. of plaintiff’s bad character inadmissible 326 

recovery of damages no bar to action for malic, pros. 1358 
payment of money into court not allowed 682 

FALSE PRETENCES, on indictment for obtaining money by, prisoner not 

to be acquitted, though offence proved be larceny 1366 

if several alleged in indictment, not necessary to prove them all 229 

on indictment against soldier or marine, for obtaining money by, os a 
deserter, proof and effect of a previous conviction 1303 

indictment for obtaining money by, bar to indictment for larceny 1366 

is an indict, for larceny a bar to indict, for obtaining goods by 1 1364 

on trial for obtaining goods by, witness may be allowed costa 1005 

FALSE REPRESENTATION, inference of malicious or fraudulent intent from 92 
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FALSE REPRESENTATION—(ConfajiMcd) 

as to a man’s credit, must be in signed writing, when 888 

FAMILY, recognition by, in proof of pedigree. (See Pedvjree) 633 

conduct of towards a relative, inadmiss. on question of insanity 471—474 

oliter in Ecclesiastical Courts « 474 

FARM SERVANTS not liable to dischargo at month's notice 44 


FASTS judicially noticed 22, 25 

FATHER and SON, presumption respecting survivorship 178 

where both of same name 172 

deed by, appointing guardian of cliild, must be attested 901, 1464 

FEAR, confessiona^under influence of wh^t, inadmiss. (See Confessions) 717—730 

FEE SIMPLE, title to, presumed frojj^ possession 126,128, 563 

in land, carries presumptively right to minerals 128 

FEELINGS, expressions of bodily or mental, admiss. os original evid. 477—480 

of strangers respected, when impertinent evidence tendered 782 

FEES, paid for inspecting and copying public records 1195 

FEIGNED hand, experts may give opinion respecting 1144,1490 

FELO-DE-SE, dying declarations of, admissible against accessory 590 

FELONY, infant under seven incapable of committing 112 

married woman committing, when presumed coerced 170 

what felonies are local 238 

what are subject to Statutes of Limitat. 85 

what require the guilty concurrence of more than one person 1096 

party charged with, not entitled to copy of indictment 1202 

may claim to have it raad slowly in open court 1202 
copy of record of acquittal or conviction for, when demaudable 1204,1205 

indictment for, when amendable. (See Amendment) 215_218 

on indictment for, tender of expenses to witnesses unnecessary 1002 

unless witness lives in Scotland or Ireland 1002 

court may allow costs to proaecut. and witnesses 1002 

when court may reward activity in apprehending prisoners 1013—1016 

when felonies so connected as to form one transaction, on indictment 
for one, evidence of all admissible 310 

doctrine of election, when more than one charged in same indict 311—314 

party chai’ged with, may be convicted of an attempt 231 

judgment on indictment for, when a bar to a second indict. 1366, 1367 

when not • * 1364, 1365 

verdict on charge of misdemeanor, bar to indictment for, on same &ct8 ISfjp 
proof and effect of certificate of previous conviction for 324, 1299—1301 
witness convicted of, no longer incompetent 1082 

FEMALE witnesses, credibility of , 66 

FEME COVERT. (See Hiishand md Wife) 

FEME SOLE, woman who has held herself out to plif, as, may prove mamage 693 
who has held herself out as married to bankrupt, cannot deny marriage, 
and claim goods as her property 693 

FENCE, presumptions as to ownei-ship of 124 

FEOFFMENT, made after 1st Oct., 1845, must be evidenced by deed 813 

FERRY, right of, proveable by reputation *499, 503 

. by verdicts and judgments inter alios 1348 

' cannot be granted or demised except by deed 800 

festivals, judicially noticed ' 22,25 

fieri facias, its effect os evidence . 1409 

FINAL, judgments inconclusive unless 1375 

award bad unless 1403 
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FINES, presumod to Lave been levied with proclamations, when 80 

when not 80 

proveable by chirograph 1235 

reasonablenesa of, question for Judge 48 

FIRM. (See Partners) , ♦ 

FISH, illegaliy taking or destroying is a local offence 239 

FISHERY, by-laws of Board of Trade respecting Channel, how proved . 1325 

right of, presumed to belong to owner of adjacent land 122 

FISHING INTERROGATORIES, not allowed 448 

FITNESS, warranty of, when implied in demise 949 

in sele of chattels * 951 

FIXTURES, contract respecting, not within §n4 of Stat. of Frauds 847 

not within § 17 of Stat. of Fiunds 853 

when growing crops within § 4 of Stat. of Frauds 849—851 

FLAGS, inscriptions on, proveable by oral testimony 376 

FLEET REGISTERS, of baptisms and marriages, inadmissible 1272 

FLIPPANCY in witness, evidence of falsehood 65 

FOOD for use of man, warranted by vendor wholesotiie 951 

FOOTMARKS, testimony respecting, should bo watched with care 77 

FORCIBLE ENTRY is a local offence 238 

FORCIBLE MARRIAGE, wife competent to prove 1106 

FOREIGN ATTACHMENT, custom of, when judicially noticed 7 

judgm. and execution against garnishee, when an estoppel 1354 

FOREIGN BILL OF EXCHANGE, what purports to be, is, so far as stamp 

laws are concerned • 81 

amount of interest payable on, question for jury 51 

days of grace allowed on 944, 945 

may be proved by parol evidence 943, 944 

FOREIGN COUNSEL, communications with, privileged 759 

FOREIGN COURTS, seals of, when judicially noticed 17 

judgments of. (See Public Records and Documents) 

presumed to act witliin their jurisdiction 94 

suits in, aided by examinations taken in England 457 

executors and administrators entitled by, cannot sue in our Courts 1389 

probates and letters of administration granted by, effect of 1389 

FOREIGN JUDGMENTS, and other judicial documents, how proved 1246 

admissilJlUly and effect of. (See Pahlic Records and Documents) 1379—1396 
in rem, effect of 1380—1389 

in personam, effect of 1389—isgg 

presumptions in favour of 94 

FOREIGN LANGUAGE, wrUing in, may be explained by parol 937 

FOREIGN LAWS, nut judicially noticed 8 

must be proved by experts 1148—1151 

who are experts for this purpose 1160 

cannot be proved by production of codes or stats. 1149, 1160, 1227 

functions of judge and jury respecting 67 

foreign rules of evidenco cannot affect proceedings in our Courts 58—60 

FOREIGN PROBATES and letters of administration, effect of 1389 

FOREIGN SOVEREIGN. (See Sovereign) 

FOREIGN STATES, existence and titles of, judicially noticed 3 

laws of. (See Foreign Laws) 

Courts of. (See Foreign Courts) 

judgments of. (See Foreign Judgments, Public Records and Documents) 
acts of, how proved 17,1228 
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FOREIGN STATES—(aw<inM«<Q 

aeala of, when judicially leeognised 17 

registers of, when admissible 1273 

documents deposited in, when proveahle by secondary evidence 393 

inscriptions on tombstones in, admissiblodn matters of pedigree 537 

FOREIGN WITNESS, credibility of * 67 

expenses of 999 

FOREIGNER, indictable for crime here, though no offence in his country 89 

his ignorance of our law is no defence 89 

of rank, how described in indictment 247 

FORF'EITURE, questions exposing witnesj to, he is not bound to answer 1174 
extent of this protectioi^ (&e Wilnesses) 1174—1185 

when waived, by suing or distraining for or accepting rent 667 

by landlord having misled tenant 697 

when not waived by passive acquiescence in breach 658, 659 

when defeated by presumption of license 186 

must be proved by party relying on it, though such prf. involves a negative 336 


1162, 1299 


FORGERY, in indictment for, when felonious intent presumed 90,120 

when instrument in prisoner’s hands, notice to produce necessary 369, 403 
proof of other forgeries in general inadmissible 303 

when admissible to prove guilty knowledge, or intent 320, 321 

acceptor of bill, how far estopped from setting up 700 

on indict, for forging a record or jud. doc., the orig. must bo produced 1232 
for forging a will, is the probate evid, for deft. ? 1344 

of seal, stamp, or signature to any official or public document, felony 15 

on suggestion of, when judge will order inspection of private docs. 1427 
FORkfAL ALLEGATION^, need not be proved. (See Fariafice) 236 

recitals in instruments, may bo contradicted by parol 931 

FORMA PAUPERIS. (See Pauper) 

t’ORMER CONVICTION. (See Ceritjiea(es) 1162, 1299—1303 

FRANCE, law of, as to presumption of survivorship 178 

respecting loss of ship 181 

03 to comparison of handwriting 1483 

as to admitting tradesman’s shop-books 585, 586 

does not recognise days of grace on bills of exchange 944 

implies warranty of title on sale of specific chattel 950 

FRAUD, must be specially pleaded • * 265 

greater danger o^ where witnesses are few 71^ 

confession obtained by, not inadmissible 725 

will render void every instrument 920 

may be established by parol evidence , 921 

judgment inadmissible on proof of 1369 

how far party to record can defeat a judgment, by proving 1370 

what trusts result in cases of 830 

when conclusively presumed in cases of forgery 90 

in case of false representations 92 

in other cases. (See Premmptions) 

equitable^ when presumed 146 

FRAUDS, STAT. OF. (Seo Slot, of Frauds) 

FRAUDULENT TRITOTEE ACT on trial of misdomeano under, costs of 

witnesses may be allowed 1006 

will not protect witn. from answering in Cts.of Chan., Bankptcy, or Insolv. 1177 
but no such answer admmagwnst witn. in any proceeding under this Act 1177 
offence against, cannot bo tried at Quarter Sessions 1372 


19—1303 
178 
181 
1483 
585, 586 
944 
950 
265 
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FREIGHT. (See Ship) 

meaning of terra, may bo explained by evidence of usage 
FRENCH CODE. (See France) 

FRIEND, declarations of, inadmissible in matters of pedigree 
confidential communication to,<not privileged 
FRIENDLY SOCIETIES, rules of, how proved 

effect of barrister’s certificate of amendment of rules of 
infants may be members of 
FRUITS, when within § 4 of St. of Frauds 

records of first-fmits and tenths, in custody of Master of Rolls 
FUNCTIONS OF JUDGE AND JURY, ipportont to define respectively 
duties of judge at Nisi Prius :— 

to regulate mode of examining witnesses 

to decide on admissibility of evidence 

and on evidence and facts on which admissibility depends 


32 


935 

623 

755 

1288 

1420 

112 

850 

1198 

30 

1128 
32 
34 


ft g. on existence and sufficiency of threat or promise to exclude confes. 32, 717 
on belief of pending death, to let in dying declarations 32 

on relationship of declarant in matters of pedigree 33 

on collusive absence of attesting witne.s 8 , to let in evidence of 
his signature ’ 33 

as to whether instrument be duly executed or stamped 33 

or whether it comes from right custody 33 

or whether due search has been made for it 33 

or whether notice to produce it has been given 33 , 394 

or whether it be properly identified 33 

or whether alteration in it be material 1446 

or whether it bo a confidential communication * 33 

on objection to witness, on ground of infidelity or imbecility 33 

on competent knowledge of expert to prove foreign laws 68 

on due service of subpoena 994 

on validity of excuse by witness for not producing docum. 992 

as to what acts and declarations form part of res gestm 480, 431 

on unity of character to lot in evidence of collateral facts 33 , 308 
^n nature of evidence to prove usage in trade 34 

these, and the like facts, must first be decided by judge, however 
* complicated the facta on which they depend 34 

when the evidence is admitted, the jury may decide on its weight 34 

rule rejecting second, evid. less strict., when evid. addressed to judge 387 
duty of judge to explain rules, by which facts are to bo proved, and 

evid. weighed 34 

e. g. to explain nature of any presumptions 34 ^ 116 

to point out what is conclusive evidence by statute 34 

to point out when single witness insufficient to provo guilt 35 

to caution Jury where an accomplice is witness 35 

how fax to state opinion respecting merits of case 35 

duty of judge to explain law applicable to issues 36 

and to distinguish questions of law from questions of fact 36 

duty of jury to decide questions of fact, and to take the law from judge 30 

observations of Ld. Mansfield and Story, J,, on this nubject 30, 31 

illustrations of distinction between law and fact 36 

mixed cases, what 37 

probable cause, question forjudge 37 

reasonable belief or suspicion, how fax for judge, how far for jury 39 
reasonable time, question for judge, where precise niles laid down 40 
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FUNCTIONS OF JUDGE AND SXSSiY—iClmtinued) 

0 . g. for giving notice of diehonour 40 

for presenting cheque or note payable on demand 41 
for giving notice to quit a tenancy 43, 44 

for giving notice to seiwant to quit 44 

for protecting a member of parliament from arrest 44 
for taking party airestcd to prison 45 

for countermanding arrest 46 

for executor to remove goods from testator’s house 46 
reasonable time for wliich party suspected may bo committed 
for re«sxamination, how far question for judge 44 

other questions of reasona^e time for jury 46 

instances 46 

reasonable hours, question for judge, where precise rules Isdd down 41 
e. g. for presenting instrument at bankers’ 41 

at other places 42 

for demanding or tendering rent on the land 42 

elsewhere 42 

for delivery of goods 42 

reasonable skill or care, due diligence, and gross negligence, how far 

for judge, how far for jury 47 

bona fides, actual knowledge, express malice, or real intention 48, 49 

privileged communications 60 

question of materiality on indictment for perjury 60 

permissive occupation, executor’s assent, unsoundness 60 

C seaworthiness and materiality of facts not communicated to under-writers 61 
;eptance of goods to satisfy Stat. of Frauds 61 

whether a tender be absolute or conditional 61 

what interest is payable on a foreign bill 61 

necessaries supplied to infants 51 

construction of written documents 62—67 

generally belongs to judge alone, and why 62 

judge will construe specification of patent 63 

will decide whether written acknowledgment of debt or title 
will take case out of St. of Limit, 64 

will decide between a penalty and liquid, dam. 64 

will interpret letters and contracts, how far * * 64 

jury may interpret technical words in contract 65 

may decide whether an excavation is a mine 66 

whether a deed has been delivd. as an escrow 60,1468 
what is a representation o^a dramatic piece 65 

whether instrument, not being a deed or will, 
was altered before or after its completion 1446 

jury cannot examine a record, to give opinion as to an oiasure in it 56 
may interpret writing in indictment or action for libel 66 , 67 

how far judge should explain what constitutes a libel 67 

how far jury may interpret writing, on trial for sending threat, letter 67 
foreign laws, how far question forjudge, or for jury 67, 68 

presumptions of fact, how far for judge, or for jury 186 

jury iu Ireland must determine whether witness has been secreted by 

prisoner, to let in his deposition ' 431 

FUND-HOLDERS entitled to inspect bank-books , 1211 

FURNISHED APARTMENTS, notice to qmt not necessary whore hirbg weekly 44 
agreement to take, within § 4 of St. of Frauds ' 840 
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FURNISHED APARTMENTS—(Cbwfmwd) 

verbal contract of hiring, may be enforced, if executed 862 

if not reasonably fit for habitation, may bo quitted without notice 949 

FUTURE STATE of rewards and punishments, must witness believe ini 1121 

GAME. (See Poaching) 

in proceedings under game laws, party must prove his qualification 343 

privilege of shooting must be granted and revoked by deed, when 801 

may be granted and revoked by parol, when 801 

GAMING, witnesses giving evidence respecting, how far indemnified 1177 

GAOL. (See Prison) , 

GAOLER, in action against for escape, he mayjlispute legality of custody 702 
bringing prisoner by hab. corp. to testify in crim. ct. entitled to what 
allowance 1013 

GARNISHEE, judgment and execution against, in suit of foreign attachment, 

when an estoppel in his favour 1354 

so paym. by, or exon, on, is a valid discharge as against judgm. debtor 1365 

GAVELKIND, custom of, judicially noticed 5 

GAZETTE, judicially noticed 22,1227 

evidence of Acts of State usually announced therein, and why 1227,1.328 
e. g. proclamations, addresses received by the Crown 1328 

not evidence of other acts of public functionaries 1328 

e. g. order of coilncil for division of pariah 1328 

appointment of officer to commission in army 1328 

Qneen’s grant of land to subject 132$ 

evidence by statute in certain cases :— 1329 

e. g. respecting issue of bank-notes ® 1329 

dissolution of railway companies 1329 

winding-up of joint-stock companies 1329 

of orders of Privy Council, under Diseases’ Prevention Act 1329 
of regulation of board of health 1329 

of orders in Counsel respecting passenger ships 1329,1330 

of Treasury warrants under Post Office Acts 1330 

of notices under Acts relating to drainage in Ireland 1330 

of bankruptcy, in cert-un cases conclusivo 1330, 1400 

gazettes and newspapers, when evidence of notice 1331 

e. g! containing notice of dissolution of partnership 1331 

^ of blockade of foreign port 1331 

inference must be raised, that party has read advertisement 1332 

how this may be done 1332 

GENERAL INTEREST. (Sep Public and Oeneral Interest) 

GENERAL ISSUE admits marriage in action by husband and wife 254 

admits charac. of assigs., exors., admors., and persons suing or sued by at. 254 
two forms of, in action on eontmet 264 

non-assumpsit, and never was indebted 254 

effect of non-assumpsit pleaded to special counts 254_268 

of never indebted pleaded to indebitatus counts 268 263 

to count for use and occupation 263 

where action aroso from contract on specialty . 264 

what facts must be pleaded specially 265_267 

effect of giving credit in particulars 267 

effect of non-assumpsit, where defence is lunacy 270 

where agreement has been altered 271,1461 

where action brought by attorney for costs 271 
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GENERAL ISSUE—(Gontmued) 

what general issue forces plaintiff to prove 272—275 

inadmissiblo in actions on bills or notes 275 

effect of non'aocepit in actions on bills 276 276 

effect of non est factum in actions on i^ccialljjes and covenants 277 

of non-concesait, non-demisit, ne grauta pas, &o. 278—280 

of pica of no award 280 

plea of nil debet not allowable 280 

effect of non-detinet 281 

of not guilty in actions for torts 282—290 

• in case for ncgjigence 287 

in trover 292, 293 

in trespass 290—295 

quai’e clausum fregit 290 

de bonis asportatis 290 

for assault 294 

for collision 294 

no man bound to justify who is not primA facio a trespasser 294 

not guilty, and non-assumpsit contrasted 290 

general issue by statute 297_ 301 

tho words "by statute " must be inserted in margin of plea 297 

the Act must be specified on which defendant relies 297 

what is acting in pursuance of a statute 298 

what defences available under pica of 299 

general issue by statute, when not allowable 

when allowable 300 301 

OESl'ATION, time of, how far judicially noticed ’ 22 

GIFT of chattels, when irrevocable 

deed of, presumptions respecting 
GIRL. (See Infant, Children) 

GOD, belief in, requisite in witness 1220 

to let in dying declarations 5 gg 

presumed prim4 facie I 74 1121 

GOOD FAITH. (See Bona Fides) 

GOODS, bargained and sold, effect of never indebted to count for 260 

sold and delivered, effect of never indebted to count for 259 

what amounts to constructive delivery of • * 866 , 867 

gift of, when complete 801, 8 Q 2 

mortgage of, when valid 802 

contract for sale of, must bo by signed writing, when. (See*5/. of Frauds) 831,832 
though nut actually made, &c. (^00 J^’d T'mterdm's Act) 832 

several articles bought at same time at distinct prices, within the rule 868 
scrip and shares in Companies not within the rule 8i8 

stock and exchequer bills not within the rule 849 

fixtures not within the rule 863 

ca.se taken out of rule by part payment, or acceptance and receipt of 
part of goods. (See St. of Frauds) 882 

warranty of title and quality, when implied in sale of 950, 951 

GOSPEL. (SeeOa<4) 

GOVERNE^, how far presumed to be hired for a year 162 

not liable to diseharge at a month’s notice 44 

GOVERNMENT, acts of, how proved . 1227 

communications to and from, when inadmissible. (See Privileged 
CommmiaUions) 776—778, 781 

5b 
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GOVERNOR OF COLONY, communicationB from, privileged 781 

GRACES dajs of, when and how many allowed 944 

may be proved by parol evidence 943 

GRAND JURY, transactions before, how far privileged 778—780 

peijury before, whether ipdictalfte 779 

GRANT, when presumed 131 

from Crown, how proved 1227,1228 

how far disputed by plea of " non-concessit ” 278 

rights lying in, must be evidenced by deed 800 

since Ist of Oct. 1845, corporeal hereds. lie in, as well as in livery 813 

when ancient, acts of author and usage admissible to ezplauv 966—967 

GRASS, when within § 4 of Stat. of Frauds 850 

GRAVESTONES, inscriptions on, proveablo by secondary evidence 392, 637 

admissible in coses of pedigree 636 

though placed in dissenter’s burial-ground 637 

or in a foreign country 637 

GREAT SEAL, judicially noticed 9 

GROSS NEGLIGENCE, how far question for judge, how far for jury 47 

GROWING CROPS, when within § 4 of St. of Frauds 849—851 

presumption respecting title of executor to 163 

GUARANTEE, must be by writing signed under St. of Frauds 831 

the considcr.'ition need not appear in the writing 832, 839 

what constitutes a guarantee 840—842 

may bo explained by parol evidence, when 961 

provisions of St. of Frauds extended by Ld. Tenterden’s Act 888 

effect of material alteration in 1447 

amendment of declaration on, when allowed 204, 205 

GUARDIAN, admissions by 609 

not a party within rule, which makes judgm. evid. for or agiinst parties 1349 
answer of, to bill against infant, not evid. against infant in another suit 618 
but evidence against himself in subsequent suit 618 

foreign sentences as to guardianship, effect of 1388 

presumption against deed of gift by ward to 146 

deed by^father appointing, must be attested 901, 1464 

GUARDIANS OF POOR, proof and effect of certificates of chargeability by 1297 
of orders given by, respecting complaint^ &c. 1291, 1292 

relief given fey, to pauper out of parish, effect of 666 

. of parish, notices of chargeability and grounds of appeal, how signed by 896 

GUERNSEY, laws of^^not judicially noticed 8 

judicial proceedings of Courts of, how proved 1246 

baptismal register of, wimn admissible 1273 

foi-ms part of dioceso of Winchester ^ . 1273 

QUILT, when presumed, Prmtmptiona)- 

possession of fruits of crime, when evidence of 137 

of coining tools, &c., when evidence of 341 

GUILTY, pleading, conclusive of guilt 712, 713 

principal pleading, no evidence against accessory 747 

e. g. thief pleading, no evidence of theft as against receiver 747 

judgm. in crim. case upon plea of, admiss. against deft, in -civil suit 1357 

knowledge, collateral facts admissible to prove 320—322 

HABEAS CORPUS AD TESTIFICANDUM. (See AUmdance of WitMUu) 1026—1029 
HACKNEY CARRIAGES, agreements between proprietors and drivers must 

be in writing and attested 894,1464 
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HALL OF STATIONERS’ COMPANY. (Seo Copyright) 

HAMLET, boundaries of, provcable by reputation 503 

HANDBILLS, are contents of, proveable by parol 1 370 

HANDWRITING. (See Signature) evidence respecting, liable to error 77 

signature of what statutable writings, uiftiecessj^ry to prove 14 

signatures of superior equity and common law judges. Judicially noticed 14 
forging or uttering forged signatures of official or judicial docum. felpny 16 
admission of, under notice to admit. (Seo Notice to Admit) 632—634 

attorney competent to prove client’s writing 772 

■ Mode» of Pro’oing ;— 1478—1491 

1. by calling writer { 1478 

not necessary to call bim*f 350 

2. by witness who saw instrument pr signature written 1478 

3. who knows writing from having seen party write 1479 

evid. resting on knowledge thus obtained varies mucli in weight 1479 

admiss., tliough witness has not seen party write for 20 years 1479 

or has seen him write but once, and only bis surname 1479 

proof of mark by wit. who has seen party affix it to other writings 1479 
inadmissible, where witness has merely seen party write after 

commencement of suit 1480 

4. by witness who has oorresp. with party, or acted on his letters 1480 

instances of insufficient knowledge thus obtained 1481 

studying signatures for purpose of testifying, insufficient 1488 

witness must speak to his belief 1143,1482 

belief must be founded on actual knowledge of writing 1479 


5. by comparison of wirings, in civil cases 1483 

this formerly-not allowed 1483 

old law abrogided by Com. Law Proc. Act, 1854 1484 

writing used for comparison must be proved genuine to satis- 
ffiction of judge 1484 

meaning of term "genuine” I486 

comparison may be made by skilful witnesses 1486 

by witnesses acquainted with the handwriting 1486 
by the jury 1486 

by the Court, if no jury 1486 

party may be required to write in Court, and such writing may 

be used for comparison 148.? 

compor. may relate to character of writing 1485 

to form of letters , 1486 

to orthography of words 1486 

to style of oompositico I486 

to fact of doc. being in feigned hand 1486 

con knowledge of witness bo tested by showing him inadmissible 
documents, not proved to be genuine, and asking him whether they 
were written by same hand as document in dispute 1 1486 

of ancient documents requires less strict proof than in other cases 1487 
what will be regarded as sufficient proof 1488 

when no proof required 79 

experts may bo called to prove date of ancient writing 635, 1144, 1490 

or that writing is in feigned hand 1144, 1490 


when witness may speak to, without producing document 1491 

comparison of, not allowed in criminal cases, except. 

1. when genuine documents already in evidence, jury, but not 

witness, may compare them with writing in dispute 1489 


5 d 2 
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HANDWRITING-(ao»i<m»terf) 

2. when object is to compare bad spelling 1490 

difference of proof of, in civil and in crira. Cta, caused by a blunder ' 1484 
HATCHMENTS, admissible evidence in matters of pedigree 636 

HEALTH, Board of, seal of reqwres n8 proof 11 

documents purporting to proceed from, how proved 11,1293 

orders of, when proved by Gazette 1329 

HEARSAY, what it is 468—471 

rule excluding, caricatured by Dickens 469 

grounds for its exclusion 471 

inadmissible though no other evideneo attainable 469 

though it be an PxaminatioTS Laken on oath 470 

a deposition of pauper respecting settlement 470 

a declaration of deceased attesting witness 470 

admissions of, how far receivable 604 

nile respecting, applies to things done as well as written 471 

sometimes inconvenient 471—474 

evidence of treatment and opinion admitted in Ecclcs. Courts 474 

distinction between, and original evidence 475 

what declarations arc not;— 

1. where fact that declaration was made,and not its truth, in question 476,497 

e. g. information, upon which one has acted 475 

replies given to inquiries for information 475 

general reputation, notoriety 476 

2. expressions of bodily or mental feelings 477, 497 

e. g. complaints of injury, rocenti facto 478 

mutual deportment of husband and wife in adultery petitions 479 

3. declarations and acts forming part of res geste 480—484, 497 

which are evidence of declarant’s knowledge, belief, or intention 483 
but no proof of facts themselves 483 

declarations explaining irrelevant acts inadmissible 483 

declarations need not be contomporaneous with principal fact 484 

but narratives of past events inadmissible 485 

acts and declarations of conspirators. (See Conspirators) 486—491 

of co-trespassers 491 

,- ^ of partners 492 

except th‘o acknowledgments of debt 493 

' of joint contractors 493 

of agents 494—497 

Exceptions to nde r^ecting ;— 

1. in matters of publid and general interest. (See Public and Oeneral 

Interest, Lis Mota) 498 

2. of pedigree. (See Pedigree, Lis Mota) 623 

3. of ancient possession. (See Ancient Possession) 642 

4. declarations against interest. (See Interest) 550 

6. in course of office or business. (See Course of Office or JJusiness) 674 

6. dying declarations. (See Dying Declarations) 687 

HEATHEN, not incompetent as a witness, and how sworn 1123,1124 

HEDGE, presumptions as to ownership of • 124 

HEIR, estoppels by ancestor, binding on 98 

admissions of ancestor, when evidence against 041 

conveying estate, estopped after its descent on him, from denying his title 102 
bound by judgment for or against ancestor 1352 

HERALDS, books of, where deposited 1199 
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HERALDS— (Ooviiuited) 

sometimes admissible in cases of pedigree 641 I 4 n 

officer of college of, may explfiin armorial bearings in coses of pedigree 641 
have exercised no authority since Revolution 641 

office of, not proper custody for old MSSk respecting dissolved monasteries 644 
IIERIOT, custom of, proveable by reputation 503 

custom to take, may be annexed as incident to lease 946 

HIGH TREASON, (See JVeosoji) 

HIGHWAY (See Road, and Robbery), presumption as to ownership of 123 

as to dedication of, to public 132 

right of, pipveable by reputation • 503 

in indictment for non-ro{)air locality must bo alleged and proved 239 
conviction conclusive of liability to do repairs, on second indict. 1352, 1378 
acquittal will not prove non-liability, on second indict. 1378 

Act, inspection of what books allowed by. (See Twmpilx) 1223 

HINDOO LAW, as to limitation of actions 34 

HIRING AND SERVICE, when presumed to be for a year 162 

contract of, explained by custom as to holidays 945 

terms of, proveable by parol, though reduced to writing, when 368 

HISTORY, public, when admissible 23 1420 

private, inadmissible 142 i 

HOLDING OVER, by tenant, presumptive effect of I 73 

HOLIDAYS, custom os to, may explain contract of hiring and service 946 

HOMICIDE, malice presumed from, unless rebutted. (See Murder) 120 

dying declarations admissible in cases of. (See Dying Declarations) 587—594 

depositions of deceiisod on charge of assault admissible on trial for 412 

HONOURS, bills to perpetuate testimony respecting claims to 453 

HOPE, confessions under influence of what, inadmissible. (See Confessions) 717—730 
HOPS, not within § 4 of Stat. of Frauds 860 

contract respecting, may be explained by usage 94 O 

HORSE, whether nomen generalissimum in an indictment 245 

unsoundnesB of, question for jury 60 

admitted by non-assumpsit to action on warranty 265 

put in issue by “ not guilty ” in tort for deceit in warranty 286 
onus of proving is on plaintifl' 334 

declarations of servant on sale of, how far binding on master 494 , 495 

HOSIERY TRADE, burthen of proof in disputes iu • * 842 

HOTEL, presumption respecting keeper of 1^8 

HOURS, reasonable, question for judge where precise rules laid down 41 

0 . g. for presenting instruments at bankers 41 

at other places^ 41 

for demanding or tendering rent on the land 42 

elsewhere 42 

for delivery of goods 42 

HOUSE, let in flats, presumptive rights of occupiers 125 

presumptive title to support of adjoining house 125 

lodging, registers of, how proved 1296 

HOUSE OF COMMONS. (See Parliament) 

attendance of. witnesses before, how enforced 1035 

before select committees ^ 1035, 1036 

before election committees 1036—1038 

witnesses attending before, privileged from arrest. (See Arrest) 1072 

till recently could not administer oath to witnesses 1037, 1038 

except on election committees IQ 37 



1574 


INDEX. 


PAQS 


HOUSE OF COMMONS—(CWiTOMCti) 

but puniflliod falsehood, refusal to answer, &c., as a breach of privilege 1088 


also persons tampering with or deterring witnesses 1038 

can, it seems, now administer oath by virtue of Lord Brougham’s Act 1038 
so can its committees „ ' 1038 

statements made in, not to bo disclosed 781 

journals of, how j^roved 16, 26, 1228 

in election committees, dcclarat. of voters against own votes admissible 619 
person subscribing petition is admissible, though interested 1037 

HOUSE OF LORDS. (See Parliament, Peer) 

mode of enforcing attendanco of witV-esscs before • 1034 

before foinmitteea 1034 

select committees of, examine witn. unsworn, when 1034 

witnesses attending before, 2 )rivilcged from arrest. (Soe Arrest) 1072 

judgments of, provcable by minutes on journals 1256 

journals of, how proved 16, 26, 1228 

statements made in, not to bo disclosed 781 

on bills of divorce in, when wife’s lettera were admissible 627 

HOUSE-BREAKING, proof respecting idaco must correspond with allegation 238 
party indicted for, may bo found guilty of larceny 228 

party indicted for burglary may be found guilty of 228 

party acquitted of, cannot be indicted for larceny, when 1 367 

party acquitted of larceny cannot be indicted for, when 1367 

HUSBAND AND WIFE. (See Mamed Woman) 

intercourse between, when presumed J 13 

coercion of wife by husband, when presumed 170 

marriage of, wlien presumed from cohabitation 167 

when strict proof of marriage necessary I 57 

wife’s agency in ordering necessaries, when presumed 171 

in action by, general issue admits marriage 254, 295 

in action against, for assault by wife, does general issue admit marriage 1 296 

communications between, privileged 

meaning and extent of this rule y 4 g 75 Q 

in civil proceedings, admissible witnesses for or against each other 1089 

in Ct. for Div. & Mat. Causes how for admissible 1091_1096 

kfcrim. proceedings inadmissible for or against each other 1099 

except \vhero crime committed by ono on the other 1106 

how far admissible for or against co-defts. of each other 1101 

for further illustrations of competency of. (See Competency) 
dying declons. of either admissible, where other charged with homicide 690 
mutual deportment of, <jvid. in suit for dam. for adultery 479 

letters of, to each other or to strangers, admissible in nama suit 479 

but date of letters must bo proved 4 g 0 

confessions by wife, how tar admissible in suits before Court for 
Divorce 626—628 

wife’s letters, how far they were admissible on bills for divorce 627 

confessions by wife, how far they wore admissible in Eccles. Cta 627 

admissiona of wife, how far admissible against herself 626 

against her trustees 626, 626 

for her husband 626 


acts, declarations, and admissions by wife, when admissible against 
husband on ground of agency or as part of res g^tm 496, 628—630 

how far husband and wife can give evid. to bosterdise their issue 783 

joint answer of, to bill in Eq., no ovid. against wife after husband’s death 618 
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HUSBAND AND WIFE—(UOTilinwd) 

when partiea estopped from denying that they are naarried (593 

woman sued as feme sole may prove her marriage, though she has 
denied that fimt to plaintiff ggg 

verdict against wife before marriage, wjieu binding upon 1352 

i 

IDENTITY, when articles should be produced, to be identified by juiy 461—464 
when inferred by jury from comparison • 452 

presumption respecting, when parent and child bear the same name 172 

of party sued, with obligor of instrument sued on, how proved 1474_1478 

8 imilaj;ity of name and reBidopoo, or of name and trade, will do 1476 
^erouce may be drawn from*mere identity of name 1477 

of client with a party to suil^ may be proved by the attorney 773 

of prisoner, collateral facts when admissible to prove 315 

of pmoner, with person whoso examination is put in 737 

of prisoner, with person named in certificate of previous conviction 1299_1301 

of party, with person whose handwriting is proved 1482 

of subject mentioned in document when ascertained by parol 958_963 

of parties and points in issue, how far necessary:— 

to let in former depositions 4 II_ 4 J 3 

to let in former judgments as estoppels. (See Pvllic Records) 1348—1368 
in questions of, witness may speak to his belief or opinion II 43 

IDIOT, incompetent witness jg 

dying declaration of, inadmissible ggg 

IQNORANTIA juris neminem excusat gg 

maxim applicable to foreigners gg 

ILLEGALITY must bo specially pleaded 265 

party not estopped from avoiding his deed by proving 100 

will render void every instrument 02 o 

may be established by parol evidence 22 i 

ILLEGITIMACY. (See Legitimacy) 

ILLNESS. (See Sickness) 

IMBECILITY of mind. (See Idwt) 

IMMUTABILITY, presumptions in favour of 172—174 

IMPARTIALITY of witness may be impeached by questions A contradiction 1166 
IMPERTINENCE of witness, evidence of his falsehood 35 

IMPROPRIATOR, lay, entries in books of, whether admissible , 6 gg 

INADVERTENCE. (See Mtstake) * 

INCIDENTS, annexed by usage. (Sea Annexing Incidents) 943—946 

by law-merchant , 947 

by common law 948—952 

INCIPITUB^ entered on judgment-roll by master, dois not prove judgment 1255 

INCLOSURE of waste by tenant presumed to be for landlord 125 126 

INCLOSURE COMMISS., witnesses how made to attend before 1064 

sword by, not invalid for want of enrolment 9 I 3 

may be enrolled 913 

how proved 1266, 1293 

INCOMPBTENCY. (See Competerwy) 

INCONSISTENT statements, when party can show that his witness has made 1161 
INCORPORATION'of writings in will 368 

in contracts ‘ 335 

INCORPOREAL RIGHTS, what that term includes gOo 

St. of Limit, affecting ' 34 

how token out of Stat. 34 , 893 



1576 


INDKX. 


INCOBPOREAL RiaHTS-(C'on<im«ed) 

must be evidenced by deed 800 

INCUMBENCY, acting as parson, admission of 653 

INCUMBENT. (See Pwn<m) 

INCUMBERED ESTATES, seal ofcommiss. for sale of, requires no proof 11 

attendance of witnesses beVoro commiss., bow enforced 1064 

INCUMBHANCJ3, effect of paying off^ by tenant for life 147 

INDEBITATUS COUNTS, effect of pleading general issue to 268—263 

effect of paying money into court upon, as an admission 682 

INDECENCY of disclosures, no objection to evidence 782 

INDECENT EXPOSURE of person, on trial^for, cost of witn. may be allowed 1005 
INDEMNIFY, promise to, when it amounts to g^\arantee within St. of Frauds 842 
witness when indemnified by giving evidence 1176 

certificates of indemnity granted to witnesses, effect of 1305 

INDEMNITY, when given under order of Court, plff. may sue on lost bill 892 

INDENTURE. (See Deed) 

INDIA. (See East India Company, Hindoo Law, Mahomedan Law) 

depositions respecting misdemeanors committed in, how taken, and 

when and where admissible 432—434 

respecting causes of action arising in 434 

willa made in, how executed 861 

judicial jiroceedings of. Courts in, how proved 1246 

INDICTMENT, within what time some must be preferred. (Sue Limitations) 85- -87 

amendment of. {See Amendment) 189,215_219 

dread of amending erroneous 219 

immaterial averments may be omitted from , 237 

formal defects in, how objected to. (See Variance) 237 

venue need only bo stated in margin of 237 

excepting when local description required 237 

prisoner not entitled to copy of, in felony 1202 

may claim to have it read slowly in open court 1202 

the rule of withholding the copy highly unjust 1202 

does not extend to misdemeanors 1202 

nor to treasons, except that of compass, death or injury of Queen 1202 

in other freasons prisoner entitled to copy of, ten days before trial 1202 

in action for malicious pros., is plaintiff entitled to copy of 1 1204 

when sevdraltoffences charged in same, doctrine of election 311—314 

declarations rendering declarant liable to, not admissible, after his 

death, as against interest • 552 

questions tending to expose witness to, he is not bound to answer 1174 

extent of this protection , 1174—1178,1182—1186 

documents tending to expose witness to, ho is not bound to produce 1182 
when principal liable to, for act of agent 117 

what sufficient description of partners, joint tenants, trustees, &c., in 247 
when evidence of prisoner’s character admissible 823, 324 

no tender of expenses to witnesses, necessary in 1002 

unless witness lives in Scotland, or Ireland 1002, 1017 

when Ct. may grant costs to pros. & witn, (See Attendance of 

Witnesses) , 1002—1007 

scale of costs allowed under order of Home Secret. 1008—1114 

when Ct may grant rewards for activity in taking offenders 1012—1016 

witnesses usually called, if named on back of 1166 

the finding of, how proved 1266 

is a judgment in rem conclusive in trial of? 1346, 1347 
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INDICTMENT—(Cofttonwed) 

judgment on, not evidence in a civil suit, of facts adjudicated 1366 

except upon a plea of guilty I 357 

judgtnent in an action, not evidence on, of facts adjudicated 1366 

INDORSEMENT. Bill of Exchange) , 

l>y payee of prom, note admits signature of malfer 701 

by drawer of bill, not admitted by acceptance 700 

by payee of part-payment on bond or bill, effect of, on St. of Limit. 667—673 

on negotiable security docs not bar Stat. 668 

on bond does, and may bo proved by repre- 
• sentativ^s of deceased obligee 667, 669 

bow far necessary to show date164, 669—673 
on record of name of interested witness, rendered him competent when 1081 
INDORSEtt, declarations of, when evidence against indorsee 644 

admissions by, after indorsement, not evidence against indorsee 647 

estopped from disputing preceding signatures on bili 702 

INDUCEMENT, meaning of term os applied to pleading 283 

not guilty admits facts stated by way of 282 

forming no part of consideration, not put in issue by non-assumpsit 266 

judgment inter alios admissible, where record is matter of 1336 

what, will render confession admissible. {Soe Cmfmion) 717—730 

INDUSTRIAL AND PROVIDENT SOCIETIES, rules of, how proved 1288 

INFAMY, witness no longer incompetent on ground of 1082 

infamous witu., having attested deed before 1843, still incompetent 1471 
INFANCY. (See Infant, Children) 

must be speciaUy pleaded 266 

plea of, cannot bo proved by hearsay as matter of pedigree 531 

INFANT. (See Children) 

conclusive presumptions respecting 112 

presumed in Scotland born dead, if not beard to cry 112 

under 7 incapable of committing felony 112 

*under 14, boy cannot commit rape 112 

or an assault with intent to commit rape 112 

may bo principal in second degree 112 

may be convicted of unnatural crime, when 112 

under 10 , girl cannot consent to sexual intercourse 112 

between 10 and 12 , girl's coneibnt reduces crime from felouysto tnisdem. 112 
between 7 and 14, primil facie presumed ignorant of distinction 
between good and evil 169 

tins presumption in practice disregarded * 170 

before 1J838, boys of 14, and girls of 12, might bequeath personalty 113 

under 21 cannot in general alieue bis land 112 

or execute a deed 112 

or since Ist Jan., 1838, make a will 113 

or contract, except for necessaries 112 

I what are necessaries fur 61 

question bow far, for jury 51 

shareholders, when liable to actions for calls 112 

may be member of friendly society 112 

boys of 20 and girls of 17 may make marriage settlements, when 112 

ratification of promise by, must be by writing signed' 887, 888 

when to plea of infancy ratification replied, plaiutiff needaiot prove 
age of party at time of signing ratification 339 

what amounts to ratification of promise by 888 
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INFANT—(CrwftW) 

written acknowledgment by, of debt for necossarios, bars St. of Limit. 880 
admissions mado by, receivable against him when of age 606 

admissions by agent o^ not evidenoe against infant 496 

admissions by prochoin amy or guardian of, not ovid. against infant 609 

unless they would be evid. if made by attorney 609 

answer of guardian of, to bill, not ovid. against infant in another suit 618 

bound by judgment in action brought by his guardian 1849 

though action commenced and conducted without his knowledge 1349 
and though infant be at the time of mature years or even married 1350 
recoguizanco to prosecuto, or give oyidenoe, binding on , 989 

INFERIOR Courts. (See County Gmtrts) 

judges of, and proceedings in, not judicially noticed 28 

right to inspect records of 1205 

how far applicant must be interested 1205, 1206 

course to be pursued in case of refusal to grant inspection by 1206 

proof, admissibility, and effect of records of. (See Pablic R&cordt) 
witnesses, how made to attend. (See Attendance of WUnetses) 1041—1068 
witnesses, parties, counsel, &c., attending, when free from arrest 1072 

general rules of, how proved 1268 

INFIDEL, when incompetent as a witness 1120—1122 

dying declarations of, inadmissible 590 

INFIDELITY, in wife, does not rebut presumption of legitimacy 113 

INFLUENCE, undue, when presumed in equity 146 

INFORMATION. (Soo Depositions) 

in Exchequer, witnesses to character, inadmissible in 325 

remaining in court, after order to withdraw, inadmiss. 1129,1130 
conviction on, judgment in rem 1341,1342 

effect of acquittal on, as proof of illegality of seizure 1378,1379 

INFORMER, corroboration of 798 

communication by, to government, privileged 776—778 

channels of information 777 

INFRINGEMENT of patent, effect of “ not guilty ” in cose for 283 

order for inspection when granted in case for 467 

INHABITANTS, when competent witnesses, though indioted 1099 

when suing or prosecuted, admissions and declarations by one evidence 
against tko collective body * 615 

e. g. on indictment against a township for non-repair of a bridge 615 

in settlement-cases declarations of rated, admissible against parish 616,619 
meaning of tebm, may be interpreted by evidence of usage 939 

INJURY, presumption of ma^ce, from 89—92, 120 

INLAND REVENUE, office of, includes excise and stomp offees 1276 

books of, admissible as public documents 1276 

proveable by examined or certified copies 1281 

duplicates of licences of stage carriages filed at, how proved 1296 

admissibility and effect of 1416 

banking memorials filed at, how proved 1289 

admissibility and effect of 1417 

newspaper declarations filed at, how proved 1289 

admissibility and effect of 1289—1291,1417 

condemnation of property by Commiss. of, judgment in rem 1342 

can offenders against laws of, testify against themselves in Exch. pros. 1 1098 

proof of certificates granted to attorneys by Commiss. of 1813 

effect of denoting stamps affixed to documents by Commiss. of 1407 
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INITKEEPEB, presumption respecting 168 

INNOCENCE, when presumed 116 

evidence of good character, when admissible to raise presumption of 323—325 
when presumption of, met by some counter-presumption 116 

when onus of proving, is cast on defendant by statute 340—342 

INQUEST, finding tempoi-ary insanity, is it evid. of insanity on an issue ? 1341 

INQUIRIES, answers to, how far evid. to prove search for document 385—387 

for witness 417, 444, 475 
for attesting witness 1474 

to prove denial by bankrupt 475 

INQUISITION, in proof of, when uecessaijy to prove commission 1264 

when uot^ 1267 

admissibility, and effect of 1841, 1409 

IN REM, judgments, definition of 1339 

what are not 1340 

wiiat are 1341—1343 

bow far binding upon strangers 1338, 1343—'1345 

effect of conflicting 1345 

how far binding in criminal cases 1346, 1347 

INROLMENT. (See Enrolment) 

INSANITY, defence of, when it can be taken under general issue 270 

proved to exist at particular period, presumed to continue 174 

on whom onus of proving lies 338 

cannot be proved by treatment of party by relatives 471—474 

aliter in Ecclesias. Courts 474 

can acquaintances of party testify os to their belief respecting ? 1148 

opinions of medical men admissible respecting 1144, 1147 

of witness, makes him incompetent, when 1116 

lets in his former depositions, when 418, 422 

ground of postponing trial, when 418 

of attesting witness, lets in proof of his signature 1470 

of testator, may bo proved, notwithst. probate, if exor. s title not impeach. 1344 
can attest, witn. to will testify as to his belief respecting? 1143 

INSCRIPTIONS, on mm-al monuments, &c., proveable by secondary ovid. 392, 637 

evid. in matters of pedigree 536 

on flags and banners, proveable by oral testimony 376 

INSOLVENCY, declarations of, how proved in England • * 1242 

in Ireland 1242 

INSOLVENT, lessee may deliver up lease, when ^ 327* 

assignment of property of, by operation of law 828 

omission of debt in schedule of, admission that is not due 666 

indictment against, for omitting certain goods from schedule^ no bar 
to indictment for omitting other goods 1365 

character of assignee of, suing or sued, must bo specially denied 254 

not protected in Ireland from self-crimination ^ 745 

schedule and balauce-shoet of, how attested and verified 908 

excepting property of more value than 201. out of 241 

INSOLVENT DEBTORS’ COURT, seal of, judicially noticed 10 

witness, how uv>do to attend 1047 1060 

attending, free from arrest. (See Arreet) 1072 

rules of, how proved 1268 

judicial proceedings of, bow proved • 1243 

admissibility tmd effect of 1400 

adjudication in, not judgment in rein 1840 
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INSOLVENT DEBTORS’ GQViKS—{Gmtinued) 

is adjudicon. evid. of discharge of pris. without putting in his 
petition & schedi^Io ? 1260, 1401 

effect of decisions of foreign 1888 

INSPECTION. {Seo Inspection by Jm-y) 

of public records and documents. (See Public Records Documents) 1194—1225 
of private writings. (See Private Writings) 1422—1443 

of documents, how obtained in Courts of Equity. (Soo Discovery) 1434—1440 

401 
462 

461 

462 

463 
463, 464 

466—467 
467 
461 

1063, 1066 
1211 


INSPECTION BT JURY, most satisfactory mode of proof 
to identify two articles found in different places 
e. g. wheat found on prisoner, with; sample belonging to prosecutor 
or fractured bone of sheep, with iiyHtou found in prisoner’s house 
skilled witnesses should aid jury in inspection, when 
exciting prejudice by ocular inspection 

when jury allowed to view the locus in quo or chattel in dispute 
expedient to extend the power of viewing 
inspection of prisoner pleading pregnancy by jury of matrons 
INSPECTORS under p<urticular Acts, how to summon witnesses 
INSTITUTIONS TO LIVINGS, registers of, who entitled to inspect 
INSTRUCTIONS TO COUNSEL. (See Privileged Communications) 
INSTRUMENT. (See Private Writings) 

INSURANCE, presumption recoguised in law of, as to loss of ship 180 

as to unscaworthiness of ship 181 
materiality of facts not communicated in effecting, question for jury 51 

onus of proving such non-communication is on defendant 336 

inddents annexed to policy of, by law-merchant 047 

effect of alteration of policy of, after completion 1447 

policy of, when completed, so as to render subsequent alteration fatal 1466 
in action on policy of, though total loss alleged, partial loss may be proved 231 
effect of pleading non-assumpsit 256 

effect of paying money into court 686 

unseaworthiness & deviation must bo specially pleaded 266 
plaintiff may rely on mere possession 126 

on indictment for arson, with intent to defraud office of, policy best 
evidence of fact of insurance 377 

* notice to produce policy must be given 403 

adjustment'of a loss on policy of, not conclusive admission 706 

, acknowledgm. of receipt of premium in policy, when conclusive odmiss. 696 
parol evidence inadmissible to vary terms of policy of 932 

evidence of usage admiss. to explain terms in policy of 941 

underwriter of policy ^f, presumed to know usage of trade insured 166, 941 

to know contents of Lloyd’s shipping list 166 

INTENTION. (See Functions of Judge and Jury) 

criminal, when presumed 89—92, 120 


will be presumed, if act in itself unlawful 
must be proved if act indifferent, and only criminal when 
done with particular intent 
several intents, when sufficient to prove one 
compound intent, when sufficient to prove simple intent, 
how far intent must be proved as laid 
collateral facts, when admissible in proof of 
surrender by operation of law does not depend on 
declarations of, generally inadmissible to explain virritings 
except 1. where description alike applicable to two subjects 


120 

120 
229 

229 

230 
-322 
820 
964 

967—909 


316- 
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INTENTION—(Cbmtinwed!) 

2 . to rebut an equity. (Seo Rebutting an Equity) 982_985 

3. when will impeached on ground of fraud or forgery 921 

where admissible, it matters not when and how made 969, 970 

no presumption of, can revoke wil? 872 

INTEREST. (See Public and Oeneral Interest) 

declarations against, why and when admissible 650 

declarant must be dead 550 

not sufHcient that he has absconded or is out of power of party 661 

how far knowledge in declarant necessary 651 

declaration esust bo against iulorest^'bf declarant 651 

_ must be of a pecuniary or projuietory nature 651 

declarations rendering declarant liable to prosecution, inadmissible 652 

1 . oM to declarations against pecuniary :— 552 662 

amount of pecuniary, immaterial 652 

whether rule applies to oral declarations 553 

it includes all written statements, whether made at time of 
fact dechired or subsequently 563 ^ 554 

it includes entries in private books kept by declarant 664 

entry must charge declarant with receipt of money for .another 564 
or acknowledge payment of money duo to himself 654 

entry in debtor and creditor account 664 

when entry is solo evidence of charge 556, 666 

entries, how far evidence of collateral matters 657, 568 

no pi’oof of independent matters 559 

not necessary that declarant, if living, should have been competent 659 
declaration admissible, though living witnesses might be c<alled 660 
though account does not show for whom money received 660 
though not written by declarant, if authorised by him 660 
if entry by agent, some proof of agency required 661 

unless book ancient, and internal evidence of genuineness 662 

2 . (W <0 declarations against proprietory, 662 

in disparagement of declarant’s title to land 562—566 

may be verbal, or in writing, or by deed, or on oath 664 

must state what declarant knows or believes 664 

not what ho has heard others say 664 

must be made while declarant in possession • * 664 

what sufficient evidence of possession 664 

must disparge declarant’s own title 666 * 

not admissible, if merely tending to abridge or edcumber estate 666 

3 . entries in books of deceased rectors or vicar 8 ,^when evid. for success. 665 

4 . effect of indorsement by payee of part-payment on bond or bill 

with respect to St. of Limit. 667—673 

such indorsement on negotiable security does not bar Stat. 668 


on specialty does, and may be proved by representa¬ 


tives of deceased payee 668 , 569 

how for necessary to show date of indorsement 669—678 

deed that can take effect by, shall not take effect by estoppel 107 

witness no longpr inadmissible on ground of. (See Competency) 1082 

in lands, what is, within St. of Frauds. (Seo Stat. of Frauds) 846—851 

of witness, questions respecting, how far relev.ant 1162—1166 

answers of witness respecting his, how far open to contradiction 1162—1166 

attesting witness to instrument produced by opponent, in which he 
claims an interest need not be called, when 1468 



1682 


INDEX. 


FAOK 

INTEREST— (Continued) 

party not bound to explain alteration of inetrum. unless he claims 
an, under it 1450—1462 

payment of, takes case out of St. of Limit., wlion. (See JAmitations 
and Lord Tenterden’s Act) *> 883—887 

by one co-contractor docs not bar St. of Limit, as to others 612 
amount of, payable on foreign bill of exchange question for jury 51 

on bill of exchange, not recovenible without producing bill 403 

INTERLINEATIONS. (See Altei-ations) 

INTERLOCUTORY orders, not evidence in nature of reputation 514 

INTERPLEADER ACTS, admissibility aitl effect of rules and orders under 1402 
bad order under, when held binding asui quasi award , 697 

INTERPRETATION, of wills, Vice-Ch. Wigram’s rules for 916 

of other writings, rules for. (See TFivVmys) 914—917 

INTERPRETER, communications thi-oiigh, when privileged 769 

entitled to what allowance in criin. court 1013 

of deaf and dumb witnesses 1117 

INTERROGATORIES, common law judges may order parties to bo served 

with, prior to trial 446, 446 

object of this law 446 

what questions can be asked 447, 448 

practical rules for obtaining order for the purpose 448, 449 

order must be founded on special affidavit 449 

party served must answer within ten days by affidavit 446 

party neglecting to answer at all may be attached 451 

party not answering sufficiently, may be examined orally before judge 
or master 450 

depositions thus taken when admissible 451, 452 

how far necessary to read, in putting in answer in Cliancery 1261 

in putting in depositions in Chancery 1262 

when ancient depositions may be read without putting in 1267 

witnesses abroad, msually examined on, under commission 441 

INTESTATE, judgment against, binding upon administrator 1352 

admissjpns by, evidence against administrator 642 

INTIMIDATION of witness, a misdemeanor. (See Tla-eat) 1078 

INTOXICATION. (See Drunkenness) 

INVENTIONS. (See Patent) 

INVENTORY exhibited by exor. or admor. when evidence of assets 707 

INVOICE, evidence qf credit given to party named in it 656 

I 0 U, production of, no evidence of money lent 128 

evidencei of account stated 128 

need not be addressed to any one by name 128 

IRELAND, records and judicial proceedings of Courts of, how proved 1246 

admissibility and effect of 1370, 1382, 1385 

laws of, how far judicially noticed 8 

seal of what Courts in, judicially noticed 9 ,10 

statutes of, prior to Union, how proved 1226 

docums. admiss. in, are also evid. in England and the Colonies 1247 

documents admissible in England, are also evidence in * 1247 

Poor Law valuations in. (See Poor Law) 

deeds and wills registered in, how proved 1820 

assignments of judgments in, how proved 1321 

IRISH WITNESSES, credibility of 66 

if murdered, maimed, or secreted, thoir dopositions admissible 431 
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IRISH WITNESSES-((?07i«mM«d) 

attendance of, how enforced on indictments in England 1017 

in civil trials in England 1018 

before Commiss. from England or Ireland 1065 

before Irish controverted election Commiss. 1065 

IRRELEVANT FACTS, not evidence. {See Js$ue, CollaUral Facts) 301 

declarations qualifying or explaining, not ovid. 483 

IRRELEVANT QUESTIONS, what latitude as to, allowable on cross- 

examination. (See Witnesses) 1160_1168 

answers to, conclusive 1160,1161 

what are not, # * 1161—1168 

ISSUE, power of finding distributively, 232 

instances of distributive issues 232 236 

substance of, must be proved. (See Fanowice, AUegcUions) 187 

proof of, on whom. (See Onus Probandi) 333 _ 344 

evidence must be confined to points in 252 

new rules of pleading, object of 253 

character of assignees, oxors., admors., or persons suing or sued by 

stat. not in issue, unless specially denied 264 

in action by husband and wifo, general issue admits marriage 254 

eifect of gen. issue in different forms of action. (See Oeneral Issue) 254—301 

evidence of collateral facts excluded in general 301 

reasons for rule 302 

illustrations of rule 302 

exception, if connected with matter in issue. (See CoUaleral Facts) 304—308 
if offered to establish identity of party 315 

or to corroborate witness 316 

or to illustrate opinions of scientific witnesses 316 

or to prove know., intent, good faith, or malice of party 316—323 
evid. of charact., when admiss. to raise presumption of inno. or guilt 323—326 

to affect damages 327—331 

to impeach voracity of witness. (See 
Character) 832 

admission in one, is not evidence to support another, on same record 676 
admissions not put in, by pleading, rejected in Equity 605 

JACTITATION OF MARRIAGE, in suits for, parties admissible witnesses 1093 
decrees in suits for, how far judgments in rem 1342 

JERSEY, laws of not judicially noticed 8 * 

judicial proceedings of courts of, how proved * 1246 

JEW, how sworn , 1124 

age of, not proveable by entry of circumcision in book of Rabbi 676,1272 

JOINT DEBTOR, judgm. against one, without satisfact., may bo pleaded in 

bar by others 1363 

judgment against one joint and several debtor, with satis&ction, may 

be pleaded as estoppel by others 1354 

in action on joint contract or trespass against two, one may plead 
pendency of another action against him for some cause 1354 

JOINT CONTRACTORS, written acknowledgment by one does not take 

debt out of St. of Limit, as to others _ 493, 610, 611 

how judgment to bo given and costs allowed in such case “611 

part payment by one does not take case out of St. of Limit, as to others 498,612 
admissions by one, when evidence against others 492,609 

but the reality of the joint interest must be proved aliimdi 616 
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JOINT CONTRACTORS— 

judgm. against one, without satisfact., bar to action against others 1353 

JOINT-OWNERS, when prosecutoi-s, how names must be described 24?’ 

JOINT-STOCK BANKS, Acts regulating Joint-Stock Cos. extend to. (See 

Joint-Stock Company, Bankets) 1218 

JOINT-STOCK COMPANY, how described in indictment 247 

shares in, not within § 17 of St. of Frauds 848 

when, if at all, within § 4 of same Act 847 

under 19 & 20 Viet., c. 47, contracts of, how made 809, 810 

power of attorney by, to execute deeds, effect of 810 

bills of exch. and prom. no^e|^, how made, accepted, and indorsed by 810 
memda. of association of, need iv\t be under seal 810 

articles of association of, need not be under seal 810 

documents of, kept by registrar, how inspected 1218 

proof and effect of 1286 

registers of, kept by Co., how inspected 1218 

admiss. and effect of 1416 

books of proceedings of, how signed 1419 

how proved 1277 

admiss. and effect of 1418 

reports of inspectors of, how proved 1286 

certificates of incorpor., proof and effect of 1310 

of proptiet. of shares, proof and effect of 1311 

notices, Ac. of, may be served by post, when 164 

how authenticated 897 

Acts regulating, extend to joint-stock banks 1218 

under Cos. Cl. Consol. Act, contracts of, how made 808 

transfer of shares in, must be by deed 811 

registers of, how inspected 1219 

admissibility and effect of 1418 

books of proceedings of, how signed 1419 

how inspected 1219 

proof and effect of 1277 

^ by-laws of, proof and effect of 1323 

orders of gen. meetings for borrowing money, how proved 1296 
* certificates of propriet. of shares, form of 1311 

proof of 1311 

of capital paid up, proof and effect of 1311 

notices, Ac. of, may be served by post, when 164 

' liabilities of provisional committee-men 694 

JOINT-STOCK COMPANIES WINDING-UP ACT, what seals and signatures 

judicially noticed under 13 ^ 21 

when Gazette evidence under 1329 

what notices may be sent by post under 164 

attendance of witnesses before Master, how enforced under 1033 

JOINT TENANTS, how described in indictments 247 

JOSEPH, his cup found in Benjamin's sack 73 

his coat regarded by Jacob as evidence of his death 76 

JOURNALS, of Parliament, how proved , 16,26,1228 

admissibility and effect of 1327 

JUDGE. (See Functions of Judge and Jury, JvdicUd Notice) 

may try issues of fact without jury, when 30 

notes of, whether admissible as evidence of testimony of deceased witness 454 
presumed to be correct 95 
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JUDGE— (Continued) 

is he bound to discloso mattors in which he has been judicially engaged? 775 
handwriting of, when judicially noticed 14, 20 

orders and certificates of, how proved 1268, 1408 

eflSjct of, as a Bar to ^esh summons 1402 

refreshing memory of 28, 29 

may issue order for attendance of witness in custody 1029 

may enforce discovery by interrogatories, when. (See Parties) 445—451 
committal by, for contempt, when defence under general issue 295 

discretion of, in allowing amendments, should bo liberally exercised 196, 219 
• in ordering inspection of private writings 1428 

decision of, respecting amendments, when controllable by Court 212—214 

respecting right to begin, when controllable by Court 352 

^ respecting sufficiency of stamp, final 361 

has discr^onary power of recalling witnesses 1192 

of confronting witnesses 1193 

of regulating mode of examining witnesses 1128 

of allowing leading questions 1133 

this last discretion not controllable on bill of exceptions 1133 

presiding judge must conceal facts within his knowledge, unless sworn 1113 
if sole judge, it seems he cannot depose as witness 1113 

if sitting with others, he may bo sworn and examined 1113 

in such case, should take no further part in trial 1113 

duty of, in summing up 35 

may certify as to costs, when 49 

effect of error of, in admitting or rejecting ovid. improperly 1493 

rules as to time and mode of objecting to ruling of, on these points 1492—1494 
not liable to action, for act done in judicial capacity 1335 

imless he wilfully, or under mistake of law, acts without jm'isdict. 1335, 1336 
judge’s order to sign judgm. must be filed in Queen’s Bench, when 909 

may be inspected, when 1224 

JUDGMENT. (See Public Becords and Documents) 

when evidence in nature of reputation 511—514 

list of persons, whose real estate is affected by, inspection of 1225 

non obstante veredicto, effect of admissions in pleading upon right to 677,679 
by default, admission of right of action ^ 92, 669 

suffered by exor. ^ admor., admits assets * 668, 669 

effect of certificate of registrar of, in Ireland 1314 

assignment of, in Ireland, how proved ^ 1321 

recovered, plea of. (See Public Records and Documents) 

JUDICIAL COMMITTEE of Privy Council make witnesses attend, how 1038 

JUDICIAL NOTICE, of what things taken, without proof:— » 3—29 

of existence and titles of foreign states 3 

of prerogatives of Crown ^ 

of privileges of Parliament ^ 

of the Boyol Palaces ^ 

of what laws ^ 

of articles of war ^ 

of what customs and usages 6 8 

not taken of foreign, colonial, or Scotch laws, usages, and customs 8 

how far of Irish laws 8 

of what seals * 9—13,17 21 

of what official and public documents 13,14 

of what signatures of superior judges 14, 20 

6 I 
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JUDICIAL NOTICE—(<7o«<t»Mterf) 

of private and local and personal Acta, when IS 

of royal proclamations, when 4,16 

of the journals of either House of Pari,, when 16, 26 

whether of standing orders of dither House 16 ' 

of what foreign and colonial documents 17 

seals or signatures 17—19 

of what documents sworn in the Colonies 18—20 

of what signatures 19—21 

whether of Royal sign manual 21 

of Loudon Cazette V 22 

of ordinary fasts and festivals r.<. 22,25 

of commencement and ending of legal terms 22 

of coincidence of years of reign with yeara of our Lord 22 

of what days of month fall on Sundays 22 

of course of time 22 

of meaning of words 22 

of matters of public history 23 

of legal weights and measures 22 

of the value of the coin of the realm 23 

of local divisions of country, how far 24 

of jurisdiction of Crown, and of matters affecting govern, of country 23,25,26 
but not private orders made at Council table 26 

of jurisdiction and course of proceeding of courts of justice 26, 27 

but not of practice of Ct. of Chanc., Cts. of Bkptcy, or Eccles. Cts. 27 

nor of customs and proceedings of inferior courts 28 

whether judges of one superior court boimd to notice who are judges 
of the others 2S 

of orders of Poor Law Commis. 27 

how judge will refresh his memory as to matters he is bound to notice 28, 29 
JUDICIAL PROCEEDINGS, presumption in favour of 93 

JUDICIAL SEPARATION. (See Divorce) 

JURISDICTION, of Crown, extent of, judicially noticed 23 

of Pajiliament, when presumed 93 

of courts of justice, how far judicially noticed 26, 27 

when presumed 93 

of inferior Courts will not be presumed ^ 142 

, want of, how far an available defence without special pica 274 

must appear on face of proceedings when Js. &c. act under stat. power 142,1373 
no distinction between convictions, commitm., examinons., or orders 142 
illustrations of this rule 1373 

facts showing, when implied 1375 

when it appears, facts stated in adjudication cannot be disputed in 
action against magistrate 1335 —1337 

if witness out of, his former depositions admissible 416 

his examination taken under commission admissible 448 

of Court, admitted by paying money into court 684 

party when estopped from denying, by having misled opponent 696 

judgments may be defeated, by showing Court had no 1870—1376 

foreign judgments may be defeated, by showing Court hod no 1380—1383 * 
of foreign courts, plea to, what it must contain 1381, 1388 

of Quarter Sessions in criminal cases, extent of 1371 

JUR7. (See Functioni of Judge and Jury) 
may be dispensed with, when ,, 


30 



INDEX. 


1687 


PlOH 


778- 


461 

463 

466—467 

461 

779 

780 
780 

1113 
1113 
1118 
1113 
1222 


JURY— {Continued) 

inepection by, most Batisfactory mode of proof 
skilled witnesses should aid, in inspection, when 
allowed to view the locus in quo, or chattel in dispute^ when 
of matrons on plea of pregnancy * 
perjury before grand, how to be dealt with * 
proceedings of grand, not to be' disclosed 

of petty, grounds of verdict, when inadmissible 
juryman may apply general knowledge to case before him 

must not mention privately to hi-s fellows particular material facts 
but must be sworn and examii|cd openly 
nq necessity for leaving biuc, or not interfering with verdict 
lists of jurors, inspection of 

list of, must bo delivered tp party charged with treason. (See Treason) 1109 
discharge of, or withdrawal of juror, by consent, effect of 1876,1376 

JUS TERTII cannot be set up by wrong-doer in trover 127 

JUSTICES, actions against, must be brought within six months of cause of action 82 
in actions against, they may plead general issue 300 

may tender amends and pay money into Court 300, 682 
when parties, witnesses, &c., attending before, privileged &om arrest 1072 

witnesses, how made to attend before 1057_1063 

when by summons and warrant 1057 1060 

when by summons and fine 1060 1062 

when by Crown office stibpoena 1062 

power of, to bind witness by recognizance. {See Attendanceof Witnesses) 987_991 

commissions of, presumed from acting 15 g 

confession of prisoner made under inducement by, inadmiggiM^ yjg 

should not dissuade prisoner from confessing 727 

examination of prisoner by, how taken and proved, and when admis¬ 
sible. (See Confessions) 782—742 

depositions of witnesses by, on criminal charges, how taken and proved. 


and when admissible. (See Depositions) 
adjudications of, when admissible to protect them, if sued 
warrants of distress, when no protection to 
proof and admissibility of certificates granted by;— 
when dismissing charges of assault 

» of petty larceny • 

against juvenile offenders 
of capital being subscribed by Cos. 
of corrections of mistakes in special Acts, maps and plans, 
under Consol. Acts • 

of completion of works under Consol. Acta II 

convictions by. (See Jurisdiction, Conviction) 
orders of removal by. (See jRemoval) 
may dispose of petty larceny in petty sessions 
may, in such case, grant costs of pros, and witn. 

JUSTIFICATION, when plea of, may be referred to as evidence of malice 
for trespass, must be specially pleaded 


420—428 

1386—1837 

1837 

1303,1304 
1803 
1304 

1311,1312 


1312 

1812 


1016 
1016 
318, 819 
294 


when admissible, under “ not guilty by Statute ” 297—801 

JUVENILE OFFENDERS, under Act for summary trial of, proof and 

admissibility of certificate of dismissal 1304, 1305 

form of such certificate • ISO 5 


KEPT MISTRESS. (Sea Cohabitation) 


5i2 
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KEY of warehouse, when its deliveiy amounts to delivery of goods deposited 866 


KILLING. (See Homicide, Murder) 

KINDRED. {^0 Pedigree) 

KINO. (See Crown, Sovereign) 

KING’S BENCH. (See Prism) 

KIRK, members of, how sworn 1124 

KNOWLEDGE, how far question for judge or for jury 48 

of party, collateral facts when admissible to establish 816—322 

effect of facts being within peculiar, in shifting burthen of 
proof 343 

of testator, respecting contents and e^ect of will, presumed 148 

when allegation of, is surplusage in action for breach of warranty , 220 

LADING. (See Bill of Lading) « ^ 

LADY-DAY, in lease, presumed to mean 26th of March 942 

evidence of custom, to show Old Stylo meant, inadmissible 942 

LAMB, conviction for stealing a, good, on indictment for stealing a sheep 245 

LANCASTER, records of Duchy of, where deposited 1199 

what deeds must bo enrolled in Office of Duchy of 910 

fact and date of enrolment, how proved 1316 

documents enrolled in, how proved 1319 

Court of Chan, of County Pal. of, makes witnesses attend, how 1042 

LAND, St- of Limit, affecting title to 83 

what is an interest in, within St. of Frauds 846—861 

person in possession of, making stiitements against proprietary interest 662—565 
temaut encroaching on waste, presumed to act for bcuellt of landlord 125,126 
fee simple in, raises presumption of right to minerals 128 

LANDLORD, tenant when estopped from denying title o£ (See Estoppel) 107—111 
admission by, how far evidence against tenant 642 

by tenant, how far evidence against 643 

how far waives forfeiture, by suing or distraining for or accepting rent 667 
' by misleading tenant 697 

does not waive forfeiture by passive acquiescence 658, 659 

must prove forfeiture, though proof involves a negative 835 

cannot have recourse to oral testimony, when 364 

how far waives notice to quit by accepting or demanding rent 657 

impliedly warrants leasee’s quiet enjoyment 949 

does not impliedly warrant title by parol demise 949 

does not warrant promises fit for occupation 949 

does not impliedly undertake to keep premises in repair 949 

are counterparts of lease:! sealed by tenant ever admissible for 1 383 

course to he pursued by, when tenant becomes bankr. or insolvent 825—827 
LANDS CLAUSES CONSOL. ACT recognises presumption of ownership 

from possession 126 

notices, Ac. under, may be served by post 164 

LAND-REVENUE RECORDS, where deposited 1199 

what instruments must be enrolled in Office of 910 

books, deeds, records, and papers of Office of, how proved 1281 

enrolment of instruments in Office of, how proved 1317 

LAND-TAX assessments, admissible as public documents 1276 

duplicates of, in custody of Master of the Rolls 1198 

how inspected 1195 

how proved 1280 

those, not iu such custody, how proved 1281 
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LAND-TAX— (Continwd) 

effect of, aa evidence 1414 

LANGUAGE of document may be explained by parol 937 

LARCENY, presumption of, from recent poaseasion of stolen property 137 

when prisoner may be convicted of, en indictment for burglary, 
stealing in dwelling-house, or other aggravafbed felony 228, 229 

proof of, will sustain indict, for obtaining goods by false pretences 1366 

count for, may be joined with count for receivingtstolen property 314 

indict, for, may charge three acts, done within six months of each other 813 
on indict, for stealing deeds or writings, notice to prod, needless 369, 403 
is an acquijital for, a bar to indictment for false pretences ? 1364 

it is^or compound felony, including larceny 1367 
for embeszlemont, on same facts 1867 

acquittal for obtaining n^oy by false pretences, bar to indict, for 1366 

for compound fciony, including larceny, bar to indict, for 1367 

for embezzlement, bar to indictment for, on same facts 1366 

simple, not punishable with penal servitude 1245 

on indict, for, proof and effect of previous summary convict. 1245 

Justices may dispose summarily of petty 1016 

may in such coses allow costs of pros, and witn. 1016 

LATENT AMBIGUITY, what and how far explainable by parol, or by 

declarations of intention. (See Parol Evidence) 967—976 

LAW AND PACT. (See Fwacliom of Judge and Jury) 

LAWS. (See By-lava, Foreign Laws) 

what judicially noticed 4 

ignorance of, does not excuse 89 

LAW-MERCHANT, judicially noticed 5 

LAW OF THE ROAD, judicially noticed 6 

LAW OF NATIONS, presumptions recognised in 113 

LAWYER. (See Attm'ney) 

LEADING QUESTION, meaning of 1131 

in general not allowed in examination in chief 1131 

unless witness obviously interested or hostile 1132 

case of attesting witness called to satisfy Court 1132 

allowed where suggestion nece^ry to refresh memory 1132 

e, g. where name forgotten 1132 

to identify a party , • 1133 

to enable witness to oontradict another as to contents of lost letter 1133 
where witness is of tender age 11^3 

allowed whereverjustice plainly requires it • 1133 

disbretion of judge in granting not controllable on bill of except. ] 133 

allowed in cross-examinations, within what limits 1167 

answers to, in depositions, constantly suppressed 465 

LEASE, for a year, when presumed 80 

what, must be by writing signed 816 

if not exceeding three years 816 

the three years must be computed from the date of the agreement 818 

parol, for more than three years, effect of 817 

how assigned or surrendered under St. of Frauds 818 

surrender by operation of law, what (See Slat, of Frauds) 819—827 

when presumable 135 

effect of holding over after expiration of ‘ 173 

terms of, not proveable by parol 864 

what, must be by deed, under 8 A 9 Yict., c. 106 813 
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LEASE— (fiontirvued) 

evidence of usage, how far admisBible to explain 942, 945, 949, 963 

recitals in, when evidence of reputation 610 

confirmation of invalid, by accepting rent and signing a memorandum 658, 814 
whether counterparts of, sealed'by lessee, ever admissible for lessor 383 

counterparts of, when primary, when secondary, evidence 382 

who entitled to custody of expired 388, 545 

when bankrupt or intolvent lessee may deliver up 825—827 

assignees of bankrupt or insolvent lessee may be called upon by lessor 
to elect whether they will take,to 826, 827 

course to be pursued in the event of;their declining to elect • 826, 827 

assignment of, by operation of law i i 827 

LEDQER. (See AccmrU Books) 

LEGACr, distinction between ademption of, and r^ocation of will 928 

total or partial ademption of, may be proved by parol 928 

presumption, legacies not cumulative, where sums and motives correspond 982 
against double portions where child provided for by settle¬ 
ment and will 983 

that legacy is satisfaction of debt, when 983 

that portionment of legatee by parent is ademption of legacy 983 
these presumptions may be rebutted by parol and declaration of intention 982 
may bo fortified in like manner if evidence given in reply 984 
presumption as to rateable abatement of 152 

as to being given to executor in that character 153 

assent of executor to, question for jury 50 

LEGAL ADVISER. (See AUorwy) 

LEGAL EFFECT, erroneous statement of contract according to supposed, 

may be amended, when 202, 208, 209 

LEGAL ESTATE, presumption of, from possession 126,128 

conveyance of, to beneficial owner, when presumed 132 

LEGAL ORIGIN of rights presumed from usage 130 

from long enjoyment 131 

LEGATEES, mistake in number of, whon Court will presume 980 

* in name of, more important than mistake in description 974 
. may be explained by testator’s habit of mis¬ 
calling persona 970 

judgmenb a£^st testator, binding upon, when 1352 

LEGISLATURE (See Parliament.) 

liEQlTIMACY, presumptions respecting 22,113 

family conduct' recognition of, in cases of pedigree 533 

whether declarations of Jbastard admissible in cases of pedigree 524 

of children, how far parents may give evidence respecting 783 

LESSEE. (See Tenant) 

LESSOR of pldntiff, under old law, real party in ejectment. (See Landlord) 1351 
LETTER-CARRIER, admission of being, from acting as such 653 

LETTERS, construction of, question forjudge 64 

SO years old require no proof 97 

presumed to be written on day of date 153 

except in petition fur dam. for adultery when put in to prove 
terms on which husband and wife lived 164,480 

of co-conspirators, when evid. against their fellows. (See Conspirators) 487—489 
of husband or wife to each other or to strangers, when admissible in 
petition for dam. for adultery 479 

in bills of divorce under old law 627 
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LETTERS— {Contmued) 

of mtn. caunot be read to discredit him, without previous cross-exon. 1166 
cross-examination as to contents o:^ allowable without producing them 1168 

mode of proceeding in such case 1168_1170 

written to party, no evidence of his sanity 478 

unless he has manifested a knowledge of their|contents 474 

rule of Eccles. Courts on this subject 474 

of relatives, when evidence in matters of pedigree 636 

sending of, proveable by entry in deceased clerk’s fette^book 676 

receipt of, by master, presumed, if proved to have been given to servant 166 
presumed to have beeu posted, when 166 

sent by post, presumed to reach dtJStination in due course 168 

post-mark, evidence of time o^ receipt of 1^ 

presumed to be written to party producing them 128 

when evidence as admissiltas, without putting in, or calling for pro¬ 
duction of, those to which they were answers 602 

referred to in answer in Chanc., may be read without putting in answer 603 
how, if annexed to answer 603, 604 

contract to satisfy St. of Frauds, may be made out from. (See St. of Fravda) 836 
acquiescence in contents of, how far presumable from not onswei-ing 660 
knowledge of contents of, how for presumable from letters being 

found in party’s possession 661 

knowledge of handwritiug, obtained by receiving 1480 

on indictment for sending threatening, duty of jury 67 

other threatening lettere admissible when 322 

LETTERS OF ADMINISTIUTION. (See Administration) 

LETTERS PATENT. (See PatenU) 

LEVEL, meaning of in mining contract may be proved by usage 989 

LIBEL AND SLANDER, on indict, or action for, juiy may interpret writing 66 
when witness may testify to meaning of words 1142 

when malice presumed 92,121 

within what time action for, must be brought 81, 82 

witness protected from action of 1068 

in action for, when amendments allowed 200--202, 208 

who entitled to begin 347 

for slandering plaintiflF in his office, &o., effect of “not guilty" 282 
in other actions for, what not guilty puts in issue ^ 288 

privileged communication available under general issue * 286 

jury must decide whether communication made bond fide 60 

judge must decide, whether on a justifiable occasion ^ 60 

other libels admissible to prove malice or deliberate publication 317—812 

evidence of mode of publishing such libels al») admissible 319 

when pica of justification may be referred to as evidence of malice 318, 819 
when plaintiff may give evidence of good conduct 826 

money may be paid into court as amends in cases of, when 682 

what defendant may prove in mitigation of damages 319, 320 

whether ho may prove plaintifTs bad character 829, 380 

special damage laid need not be proved if words actionable 231 

in indictment for, cumulative averments immaterial 228 


• several libels may be charged and proved 311^ 312 

criminal responsibility of bookseller for libel sold by his shopman llg 

of proprietor of newspaper for libel inserted by his agent 118, 747 
on action or indictment for, against proprietor of newspaper, how 


proprietorship proved 


1289—1291 
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LIBEL AND SLANDER—((7on<mue<f} 

proof and effect of certificate of publication by order of Parliament 1S09 
LIBERUM TENEMENTUM, effect of plea of 292, 293 

judgment in support of plea of, how far bar to 2nd action of trespass 1369 
LICENSE, when prasomod from long^enjoyment, to defeat forfeiture 136 

to marry, when proof of unnecessary 140 

of pleasure, being merely personal, revocable, whether granted by 
parol or deed ,, 801 

to shoot, hunt, and fish, and take game killed, may be, and can only 
be, irrevocably gi-anted by deed 801 

of metropol. public carriages, and of stage-carriages, how proved 1296, 1296 
admissibility and effect of registers bf 1416 

^ in proceedings against parties for sporting, selling liquors, &c. 

without, they must show that they have them 343 

LIEN, witness how far botmd to produce documonl on which he has a 406 

part acceptance to bar St. of Frauds, must preclude vendor’s 864 

of bankers on securities of their customers, judicially noticed 5 

defence of, admissible under "not possessed ’’ in trover 292 

admissible under what plea in detinue 281 

not admissible under " not guilty ” in trespass to personalty 291 

LIFE, presumptions respecting continuance of 174—177 

on proof that party haa not been heard of for 7 yeara, ho is presumed dead 176 
no presumption raised as to time of his death 176 

jury may infer death within 7 years, if party aged, ill, or in peril 177 

in absence of such proof, death not presumed within 70 years 175 

presumption of, when it conflicts with that of innocence 116 

presump, as to survivorship, where two men die in same calamity 178—180 

LIGHT, right to, when barred by Prescription Act 84 

how taken out of Act 84, 898 

LIMITATIONS, STATUTES OF, on what principle they rest 87, 88 

Lord Plunkett’s observations on 88 

necessary to plead specially in Sup. Cts. of Com. Law _ 274 

to give notice in County Courts 274 

defence of, may be raised by demurrer in equity 274 

what actions must be brought within six years 81, 82 

within four years 81, 82 

• „ within two years 81,82 

within one year 82 

* within six months, actions against justices 82 

within three months under Metropolitan Police Acts 82 

under Bankruptcy Act 83 

executions must issue within three years against former members of 
bonking co-partnerships 83 

title to lands or rent, when barred by 83 

in case of spiritual or eleemosynary corporations sole 83 

in case of redemption of mortgage by mortgagor 83 

in case of mortgagee bringing action to recover land 83 

in case of disability 83 

to advowsons, when barred by 88 

to tithes, when barred by 84 

to incorporeal rights, when barred by 84 

within what time actions of covenant must be brought 85 

of debt on specialties 85 

of scire facias upon recognizance 86 
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LIMITATIONS, STATUTES OY—{C<mtmiied) 

within what time actions for penalties must be brought 86 

within what time prosecutions for treason must be commenced 86 

for smuggling ofTonces 86 

for night^oaching 86 

under Marriage |Act 86 

under Act for registering births, 
deaths, and marri|.ges 86 

suit against clergymen for transgressing Eccl. law 87 

proceedings for contravening Corrupt Practices Prevention Act 87 

summary convictions under Larceny Act 87 

under Malici^ Injuries Act 87 

under Merchant Shipping Act 87 

usage for 25 years, when conclusive of religious opinions 85 

taking case out of Stat. of Jac. 1. (See Lord Tetiierdeti'a A<A) 

1. by signed acknowledgment 82, 493, 610—612, 878—883 

2. by part payment 82, 493, 668, 610—612, 884—887 

taking case out of Real Property Limit. Act, by signed acknowledgment 890 
acknowledgment signed by one of several mortgagees, effect of 612 

writing must be signed when by party himself 890, 898 

when by party or his agent 891, 899 

must bo distinct and unconditional 891 

taking debts on specialty out of:— 

by written acknowledgment, signed by party or his agent 668, 89^ 

what acknowledgment will suffice 892 

by part-payment or payment of interest 568, 569, 892 

effect of indorsement of part payment on specialty by deceased payee 
(See Specialtka) 667—673 

taking incorporeal rights out of Prescription Acts by consent or 
agreement by deed or writing 893 

sufficiency of acknowledgm. to take case out of Stat., question for Judge 54 
LIQUIDATED DAMAGES, in case of, rule as to right to begin 848 

difference be'tween penalty and, question for Judge 54 

LIS MOTA, doctrine of, explained 615—522 

does not apply to privil. communie., so far as attorney is concerned 762 

does, BO far as client is concerned 762 

rejeets declarations in matters of public interest and pedi^ee, jvhy 615, 528 
means commencement of controversy, not commencement of suit 616 

when declarations not rejected by 617 

when rejected • 519 

if existence of controversy unknown to declarant 620—522 

LISTS, of witnesses and jurors must be delivered to {trisoner charged with 

treason, when. (See Treason) 1109 

of jurors, inspection of 1222 

of non-parochial registers, where deposited, and contents of 1217 

of grants of probate and administ., where deposited 1201 

how inspected 1201 

of persons whose real estate is affected by judgments, inspection of 1226 
of debtors and accountants to the Grown, inspection of 1225 

of convoy, adbiissible as public documents . 1276 

Army, Navy, Cleigy, and Law Lists, inadmissible 1421 

LIVERY, since 1845, corporeal hereds. lie in grant as well as in, when 813 

LIVERY OP SEISIN, when presumed 126 

LLOYD'S LIST, underwriter presumed to know contents of 165 
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LLOYD’S LIST-^Cbafonwed) 

register of shipping at, inadmiasible as a pablio document 1272 

LOAN, not presumed from mere payment of money 163 

LOAN SOCIETIES, proof and effect of baiTister’s certifi. of rules of, in Irel. 1308 
LOCAL CUSTOMS. (See Customs) . 

LOCAL AND PERSONAL ACTS, bow proved. {Hoe Statutes) 16,1226 

LOCAL OFFENCES, what are 238 

LOCUS IN QUO, description of, by name or abuttals 296 

view of, by jury 465—467 

LODGER cannot dispute title of landlord 109 

LODGING HOUSES, registers of, bow proved 1295 

LOG-BOOKS, of Royal Navy, in custody ol Master of the Rolls 1198 

* how inspected * 1196,1197 

how proved 1230 

admissibility and effect of 1414 

when may be used to refresh memory 1137 

kept under Merchant Shipping Act, how proved 1282 

admissibility and effect of 1416 

LONDON, customs of, how ascertained 7 

what judicially noticed 7 

what proveablo by reputation 603 

seal of corporation of, judicially noticed 10 

by-laws for regulating Port of, and vend of coals in, how proved 1824 

LORD OF MANOR, must allow inspection of court rolls, whon 1207 

presumed owner of waste lands within manor 125 

LORDS, House of. {See Parliament, Mouse of Lords) 

LORD BROUGHAM’S ACT of 1845,8 & 9 Viet., c. 113, its provisions 13—16 

of 1851,14 & 15 Viet., c. 99, its jJrovis. for making parties witn. 1086 

for enabling Cts. of law to compel inspection of docum. 1428 

for proving foreign and Col. Acts of state, judgm., &c., by certified copies 17 
for facilitating proof of Ir. docum. in Engl., of Engl, docum. in Irel., 
and of Engl, and Jr. docum. in Colonies 1247 

for proving public docum. by examinod or certified copies 1280 

for proving previous convictions or acquittals by certificate 1298 

for empowering Courts and others to administer oaths to witn. 1123 

of 1*853, 16 & 17 Viet., c. 83, its provis. for making wives of parties witn. 1089 
LORD DENMAN'S ACT, its provisions 1082—1086 

its exceptions as to competency of parties repealed 1086 

' as to'competency of wives repealed 1089, 1090 

LORD TENTERDEK’S ACT, provisions respecting St. of Limit. 668, 610—612, 

878—887 

§ 1, no debt taken out of St. of Limit, but by acknowledgment or 
promise in writing signed, or by part-payment 610, 878 

Act intended no alteration in legal construction of promises, but simply 
substituted written for oral evidence 878 

sufficiency of acknowledgment, question forjudge 64 

acknowledgment must amount to express promise to pay debt 879 


or to unqualified admission of subsisting liability, 
from which promise to pay on request may be implied 879 
conditional promise insufficient, without proof of fulfilment of condition 879 


whether admission to stranger sufficient 


879, 880 


effect of admission of some debt, not specifying amount 880 

time of admission, and person to whom made, may be proved by parol 880 
infant may acknowledge debt for necessaries 880 
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LORD TENTERDEN’S KQH—ifimtinued) 

admission must be made before action brought 880 

promise proved must correspond with that laid in declaration 881 

examples of insufficient acknowledgments 881 

of conditional acknowledgments 882 

of sufficient acknowledgments I 882, 883 

acknowledgment by one joint contractor, exor. oradmor., only binding 
on himself , 493 ,610,611 

how judgment entered and costs given in these cases 611 

part-payment, what sufficient 884 

« must be on account of the debt, and in part discharge of it 884 

no exception in favour of sale ^nd delivery of goods 884 

items in open account 885 

part-payment of principal,, or payment of interest 886 

payment may bo proved by verbal admission 887 

identity of debt, w'hen presumed 887 

effect of payment by one joint contractor, co-exor. or admor., was 
not altered by 611 

but now, by Mercantile Law Amendm. Act., part payment by one 
joint contractor, &c., only binding on himself 612 

§ 3, indorsement of part-paym. on bill or note does not bar St. of Limit. 568 
§ 5. ratification of promise by infant must be by writing signed 887 

§ 6 , extends § 4 of St. of Frauds as to guarantees 888 

representations as to credit of another must be by writing signed 888 

meaning of ‘'ability " mentioned in that § 889 

§ 7 extends § 17 of St. of Finuds to contracts for goods not made, &c. 832 

under § § 5 and 6 , signature must bo by party to be charged 898 

under § § 1 and 7, signature may be by agent appointed by parol 611, 832 
plaintiff must prove compliance with, under general issue 273, 273 

LOSS. (See Lost Instrument) 

of ship, when presumed 180 

of goods, when ciu-ricr liable for 168 

when innkeeper liable for 168 

in action on policy averment of total, but proof of partial 231 

LOST INSTRUMENT, presumed to bo duly stamped 141, 143, 890 

what scorch for sufficient to let in secondary evidence 385—390 

question fur judge • • 33 

person in whoso custody it should be, must be called . 385 

his declarations, if he can be called, inadmissible 396 

whether declarations admissible if addressed to the judge 387 

place of proper custody should be seai’ched 387 

sometimes necessary to search several places 388 

how when person having custody of iustr-unent is dead 389 

search need not bo recent, or for pmqxses of cause 390 

• notice to produce need not be given, if loss admitted 404 

probate of lost will when granted 391 

action on lost bill formerly not maintainable 391 

loss cannot now be set up, if indemnity given 392 

or under pica of non-accepit or non fecit 276 

requiring attestation, how proved 1471 

cross-examination as to contents of, allowed ’ 1169 

cross-examining party may interpose evidence to prove loss 1169 

LUGGAGE, when carrier liable for loss of ‘ 168 

LUNACT. (See Insanity, Lunatic) 
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LUNACY— {Continued) 

orders of Ld. Chan, in matters of, how proved 1292 

admissibility and effect of, in certain cases 1408 

reports of Masters in, how proved 1292 

licenses, orders, and instruments by Commiss. of, how proved 1292 

inquisitions in, admissible against strangers, but not conclusive 1341 

LUNATIC, in lucid interval competent as a witness 1116 

person confined as, may be summoned as witness by habeas corpxiB 1028 

is coroner's inquest finding deceased, evid. of his insanity on an issue! 1341 

effect of admissions by committee of 618 

what orders respecting are valid without being sealed , 895 

curator bonis of Scotch, may sue him for debts due to estate 1388 

MACHINE, copy made by, secondary evidence ^ 378 

MADMAN, incompetent witness, how far 1116 

MADNESS. (See Iruanity) 

MAGISTRATE. (See Justieee) 

MAHOMEDAN, how sworn 1124 

law in India as to suiwivorship 179 

MAKER. (See Bill of Exchange) 

indorsement by payee of prom, note admits signature of maker 701 

• MALA FIDES, how far question for judge or for jury 48 

MALICE, how far question forjudge or for jury 48 

when presumed 89—92,120 

collateral facta, when admissible to prove 317—322 

in law and in &ct, distinction between 121 

the former will be presumed, the latter must be proved 121 

MALICIOUS INJURIES. (Sec Malicious Prosecution) 

within what time offender against Act respecting, must be summarily 
convicted 87 

on indictment for, when malice implied 90 

MALICIOUS PROSECUTION, in action for, probable cause question forjudge 37, 38 
when actual malice must be proved 122 

jury may, Jiut not bound to infer malice from want of probable cause 122 
to sustain action for, is plaintiff entitled to copy of indictment 1 1204 

in action for, what not guilty puts in issue 285, 289 

' , evidence of plaintiff’s bad character inadmissible 325 

record conclusive evidence for plaintiff of acquittal 1332, 1333 
' no evidence of defendant being prosecutor 1333 

dr of his malice or want of probable cause 1333 

defendant may still prove plaintiff’s guilt 1333 

payment of money into court not allowed 682 

recovery of damages in action for false imprisonm. no bar to action for 1353 
MALT, what is conclusive e^donce of compression of 81 

M AN-OF.WAR, log-book of. (See Log-hook) 

MANDAMUS, to inspect public documents, when granted. (See Evdilie 

Records and Documents) 1206—1214 

variance in, when amendable. (See Variance, Amendment) 191 

to examine witnesses in India 432—434 

elsewhere in the colonies, respecting offences against slave-trade 436 

committed by public officers 434 
witnesses how made to attend under 1063 

MANNER, of witness, observations upon 65 

of causing death need not be set forth in indictment for murder 243 



INDEX. 


1597 


PAOI 

MANOR, waste lands within, presumed to belong to lord 125 

custom of one, when proveable by evidence of custom of another 304 

boundaries of, when proveable by like evidence 306 

customs and boundaries of, when proveable by reputation 602, 603 

by verdicts and judgments inter aUos 1328 
depositions of conventionary tenants of, wlten eAdd. of reputation 511 

steward of, bound to produce what documents as a witness 408 

MANOR COURT, presentments in, when evidence ofrcpulation 511,1412 

inspection of rolls of, who entitled to, and bow enforced 1207 

judgments of, how proved 1267 

MANSLAUGHTER, on indictment for murder, prisoner may be convicted of 228 
acquittal for, bar to indictment murder 1367 

acquittal for murder, bar to indictment for 1367 

indictment for, need not specify mode of killing 243 

MAPS, how far admissible as evidence of reputation . 510 

when admissible, as admissions by privies 643,1412 

Ordnance Survey in Ireland not admiss. os a public document 1411 

deposited with Clerks of Peace, inspection of 1221, 1222 

certificates of correction of 1312 

MARINK See {Seamen and Insurance) 

MARITIME LAW, presumptions recognised by 180—183 

MARK, (See Handwrilirtg) 

testator may have signed will under St. of Frauds by 869 

subscribe will under new Will Act by 867 

witness may attest wills under either Act by 859, 868 

inconvenient as causing difficulty in proof 859 

may be proved by witness who has seen party affix it to other papers 1479 
effect of vendee marking goods in vendor’s shop 854 

MARKET, certificates by justices, that works of new are completed 1312 

overt, custom in London for shop to bo, judicially noticed 7 

MARRIAGE, de facto, presumed valid 167 

when presumed from cohabitation 157 

proveable by reputation 476, 477 

except in petitions for dam. by reason of adultery, and in indictments 
for bigamy, when strict proof necessary ■ 157, 476 

proveable by parol, though registered 375 

admitted by general issue, in action by husband and wife * 264,295 

doubtful whether admitted by gen. issue, in action against hush, and wife 295 
promise of, presumption respecting 16^ 

presumption from, of legitimacy ^ 113 

solemnisation of, when presumed regular • 139 

testimony of husband and wife in crim. proceedings, excluded only in 
cases of lawful 1102 

wife sued as feme sole may prove, though she has held herself out to 
plaintiff as unmarried 623 

woman who has held herself out as married to bankrupt cannot deny, 
and claim goods as her property 693 

other instances where parties estopped from denying 693 

forcible, wife competent to prove 1106 

in suit for nullity of, parties admissible witnessra 1093 

admission of former marriage by wife will not suffice 628 

for jactitation of, parties admissible witnesses . 1093 

decrees in such Suits, how far judgments in rem 1342 

for restitution of rights of, parties admissible witnesses 1093 
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MARRIAGE— {Continued) 

for jud. separ. for cruelty or desertion, parties admiss. vitn. 1093 
for adultery, are parties incompetent wit. 1 1091—1096 

for dissolution of, for adultery, are parties incompetent wit. ? 1091—1095 
for breach of promise off- parties incompetent wit. 1095 

® plaintiff’s character, how far evld. 828 

witnesss may express opinion whether parties were attached 1143 
in indictment for bi^<imy, first wife incompetent to prove 1101 

after first marr. proved, second wife competent for or against pris. 1102 
on settlement appeal, where man proved his marriage with pauper, another 
woman was allowed to prove her <>rcviouB marriage witlr man 1105 

with birth of son, revoked devise before,icw Will Act 870 

without birth of son, revokes will since Will Act 872 

except will made in exercise of power of appointment 872 
vests woman’s chattels real in husband 827 

agreements in consideration of, must be by signed writing 831 

* in which consideration must appear expressly or impliedly 832 
rule does not apply to mutual promises to marry 842 

when Equity will enforce a parol agreement in consideration of 692, 843 
settlements on, may be made by infants, when 112 

proper custody of 388 

. fact and time of, questions of pedigree 628 

within what time offences against Marriage Acts must bo prosecuted 86 

foreign sentences respecting, effect of 1381, 1387 

in action for vexatious entry of caveat against, proof and effect of 
Registrar-Gen.’s declaration 1314 

registers of, under Rogistra. Act, must be attested by two witnesses 900, 1464 
what is their proper place of deposit 1214, 1215 

how inspected 1214 

how proved 1283 

parish registers of, how proved 1281 

non-parochial registers, of, in custody of Registrar-Gon. 1216 

what they consist of 1216 

• contents and repositories of lists of them 1217 

how inspected 1217 

how proved in civil cases 1283 

in criminal cases 1279,1283,1284 

registers of, in Scotland, since 1854, how proved 1285 

registers of irregular Scotch 1286 

registers of, in Dublin, under Ir. Mar. Act, since April, 1845, how proved 1286 
Indian registers of, muV' be attested by two witnesses, since 1852 * 900 

are deposited at the India House 1199 

how proved 1282 

registers of, of British subjects abroad, kept in Consistory Court 1199 

what they consist of 1199 

kept by British consul abroad, prior to 28th July, 1849, how prov. 1282 
since that date, how proved 1284, 1285 

certific. of Brit, subjects abroad, granted by Consul, proof and effect of 1305 
registers of their admissibility and effect , 1413 

foreign or colonial, when admissible 1273 

kept at May Fair and at the Fleet, inadmissible 1272 

so those kept by clergymen in Ireland before 31st March, 1845 1272 

so those kept by Wesleyans, and not deposited with Registrar-Gen. 1278 
so those kept by British or Swedish Ambassador at Paris 1278 
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MARRIED WOMAN. (See Hiahand and Wife) 

presumption as to coercion of I 70 

certificate of acknowledgment of deed by, how proved 123T 

how attendance of, as witness, can bo enforced by recognizance 989 

when witness, expenses should be tendered to her, not to husband 1001 

sued as feme sole, may prove marr., though sh4 has denied it to pltff. 693 

may be sole trader in London, custom judicially noticed 8 

will of, made in pursuance of a power, effect of probate of 1269, 1369 

MARRY, mutual promises to, not within Stat. of Frauds 842 

MARSHAL, in action against, for escape, ho may dispute legality of custody 702 

MARSMALSEA, records of, where deposited 1198 

MASTER. (See Servant) .« 

of prisoner, holding out inducement, excludes confession. (See Confestion) 718 
MASTER OF THE ROLLS, public records under his custody 1194 

enumeration of them 1198 

regulations as to inspection of them 1195—1197 

have the public a right to inspect them ? 1197 

in what repositories at present kept 1197,1198 

how they are proved 1230 

MASTER OP SHIP, when presumed agent of owner 182 

MASTERS IN CHANCKRY, appointment of, presumed from acting 166 _ 

witness, how made to attend, before. {See Attendance of Wilnettet) 1033™ 
witness attending before, privileged from arrest. (See Arrest) 1072 

MASTERS OF LAW COURTS, witness, how made to attend before 1067 

duties cast on them by Com. Law Proc. Act, 1854 1067 

MATERIAL ALLEGATIONS must be proved as laid. (See AUegatione, 

Variance) 187, 244—251 

MATERIAL ALTERATION in instrument. (See AllereUion) 

MATRIMONIAL SUITS. (See Divorce and Matrimonial Causes Court) 

decrees in, arejudgments in rem 1342 

as such, binding upon strangers 1343 

foreign decrees in, effect of 1381, 1387 

MATRONS, jury of, where prisoner pleads pregnancy 461 

MATTERS, admitted. (See Admissions) 

in confession and avoidance. (See Confession and Avoidance) 
judicially noticed. (See Judicial Notice) 
of public and general interest. (See Public and Gkneral Iitterest) 

MAY FAIR registers of marriages and baptisms, inadmissible 1272 

MAYOR’S COURT, judgments in, how proved 1267 

judgment and execution against garnishee in suit of foreign attachment, 
when an estoppel for him » 1854 

MEANING of words will bo judicially noticed, when 22 

when question for judge, when for jury 65 

what is the primary 916 

words must be interpreted in their primary, when 916, 964 

of documents question for judge 52—67 

MEASURES, legal, judicially noticed 22 

MEDICAL MAN, communication to, not privileged 766 

entitled to what allowance, as witness in equity 1000 

in courts Of law 996 

in criminal courts 1008,1011 

before coroner 1043 

attendance of, as witness before coroner, how enforced 1043 


1342 

1343 
1381, 1387 

461 


1854 
22 
65 
916 
916, 964 
62—67 


765 

1000 

996 

1008,1011 
1043 
1043 


as an expert, maygive bis opinion on medical questions. (See Aliperts) 1144,1147 
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MEDICAL mLS-~(Continued) 

may re&esh his memory by referriog to medical books 1148 
admission by, of his being one, by acting as such 663, 655 

admission by his opponent of his being one, by recognising him 
as such " 663—656 

is confession mode undei' inducement by, admissible] 719 

certificate granted to, how proved 1313 

bringing action, must prove his right to practice under general issue 160, 273 
when presumed to be physician, from acting as such 169 

MEMBER OF PARLIAMENT, not liable to arrest, when 44 

MEMORANDUM, when may be used to refresh memory. (See M<mory) 1133—1141 
of contract excludes parol evidence t* 363—366 

if incomplete or collateral, it docs not 367, 368, 919 

when necessary by Stat. of Frauds. (See ShU. of Fravdt) 831—887 

by Ld. Tenterden’s Act. (See Xd, reMterdw’aAci) 832,878—890 
by other Stat. (See Writings) 

MEMORIAL. (See Enrolment) 

MEMORY, how witness may refresh 1133—1141 

by referring to written instrument, memdum., or entry in book 1134 

writing must have been made or recognised at or near the time of the fact 1134 
whan witness had distinct recollection of the fact 1134 

if made subsequently, at instance of party, it cannot be used 1135 

can witness refresh, by copy of document ? 1136,1136 

witness may refresh, by informal examination taken down by him 739 

writing must have been made by witness, or in his presence, or recog* 
nised by him when facts fresh in his memory 1136 

writing does not become evidence 1138 

need not be admissible 1138 


unstamped receipt 1138 

notes of speech need not contain verbatim account of all that passed 1138 
if witness blind, papei-s may be read to him 1188 

independent recollection after reading paper, not necessary 1138 

adversary should have on opportunity of inspecting paper 1139 

by inspecting, or examining upon it, ho will not make it his evid. 1140 

. unless he questions as to independent entries 1140 

if paper shown to witness to prove handwriting, and not to refresh, 

adversary 'not entitled to see it 1140 

so, if paper, shown to witness to refresh, fails in doing so 1140, 1141 

Scotch doctrine of refreshing 1140 

experts may refresh, b^ referring to professional treatises 1148 

e. g. physician may>refer to medical treatise 1148 

foreign lawyer called to prove foreign law may refer to 

text-books, codes, statutes, &c. 1160 

leading question allowed, when suggestion necessary to refresh 1132 

bow judge may refresh, as to matters judicially noticed 28 

MENACES, former, admissible, as evidence of malice on indictment for murder 822 
MERCANTILE CONTRACTS, ezplainodby parol. (See Parol Evidence, 

Usage) 938— 957 

MERCANTILE CUSTOMS judicially noticed 5 

MERCANTILE LAW AMENDM. ACT, bow it affects the St. of Limit. 493 

how it affects Ld, Tenterden’s Act 493 

enables agent of party to sign acknowledgment to bar St. of Limit. 611 

prevents paym. by one co-contractor from barring St of Limit, as to others 612 
makes writing on bill of exchange necessary for its acceptance 893 
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1176 

660 


87 

182 

404 

404 

430 


MERCHANT, entries by, in his books, when evidence for, in America, France, 

Scotland, and Court of Chancery 582—686 

cannot be convicted of embezzl, if he has disclosed offence on oath 
effect of his not objecting to account rendered 
MERCHANT SEAMAN. (See Seaman) • 

MERCHANT SHIPPING ACT, summary proceeding under, must be brought 
within six months 

liability of shipowner limited by * 

seamen under, need not give notice to produce his agreement with master 
may prove its contents by parol 

exons, taken under, with respect tojshipa in distress, when admiss. 
transfer of ship under, must be by bill of sale, attested 812,1465 

agreem. between master and seaman under, must be in writing attested 894 
cannot be signed by agent of master 898 899 

effect of erasures, interlineations, or alterons. in 1445 

indentures of apprenticeship to sea service under, must bo attested by Js. 894 
witnesses how made to appear before inspectors under 1065 

registers of British ships kept under, how inspected 1226 

how proved 1287 

admissibility and effect of 1415,1416 

depositions taken abroad under, when admissible 1251 

documents issued by Board of Trade under, how proved 1278 

log books kept by masters of ships under, how proved 1282 

admissibility and effect of 141 g 

documents registered under, in Record Office of Seamen, how inspected 1226 

how proved 1288 

proof and effect of certificates issued by Board of Trade under 1807 

of registration under 1307 

of competency or service under 1307 

instrum, under, requiring attest, need not be proved by attest witn. 1465 
on trial of misdemean. imdcr, costs of witn. may bo allowed 1006 

MERGER, foreign judgment does not merge original cause of action 1895 

MERITS, judgment not on, inadmissible 1376 

order of removal quashed “ not on merits,” effect of 1377 

variances not material to real, may bo amended 191,192, 216 

MESNE PROFITS. (See Ejectment) 

METROPOLITAN BOARD OF WORKS, contracts made by * 802 

minutes of proceedings of, how proved 127^ 

right of inspection of books of 1211,1224 

rules and by-laws of, bow proved 1325 

notices from, how authenticated 897 

may be served through post 164 

MICHAELMAS, in lease presumed to mean 29th Sept. 942 

evidence of custom to show Old Style intended, inadmissible 942 

MIDDLESEX, registry of deeds in, how proved 1281 

proof of certificates of searches and memorials, given by registrar in 1815 
both these certificates must be attested by two witnesses 1315,1464 

proof and effect of certificates indorsed on instruments registered in 1318 

MIDWIFE, entry of a confinement in the book of, marked " paid,” evidence 

of child’s age ' 557 

MINE, acts of ownership in one part of, when evidence of title to another 808 

meaning of cost book principle not judicially noticed ' 8 

what customs of mining proveable by hearsay 502 

how far declarant must have hod competent knowledge 601 

5 K 
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MINE— {Continued) 

how far proof of fee simple in land will ruse iuferenoe of title to minendH 128 


when owner of surface presumed entitled to support of minerals 124 

to minerals themselvea 128 

co-adventurers in, presumed ineapable of pledging each other’s credit 167 
question whether an exccivation is a mine, is one of fact 55 

MINISTER (See Parson, Ambassador) 

MINOR. (See Infant) ' 

MINUTES, of record, not generally admissible 1266 

admissible, if practice not to draw up formal record 1266 

e. g. minutes of judgment on journa}u9 of House of Lords * 1266 

book of Clerk of Peace, in which removal orders entered 1266 

minute books of Ecclos. Gts., Cts. Baron, Sherifi’s Cts., Mayot^s 
Cts., &c. 1257 

admissible under other special circumstances 1257—1259 

MISCHIEVOUS ANIMAL, in case for keeping, what is put in issue by not guilty 286 
MISDEMEANOR, indictment for, when amendable. (See AToendment) 189,215—219 
doctrine of election does not apply to 311 

prisoner charged with, entitled to copy of indictment 1202 

may bo convicted of attempt 231 

committed in India, how examination of witnesses taken 432—434 

against slave-trade, how examination of witnesses taken 435 

committed abroad by officer in public service, how examination of - 
witnesses taken 434,435 

on indictment for, tender of expenses to witnesses, unnecessary 1002 

coats of prosecution for, when allowed 1004—1006 

amount of such costs 1008—1014 

trial for, bar to indictment for felony on same facts 1366 

MISJOINDER, of plaintiff or defendant, may bo amended 192—194 

MISNOMER, in indictment, when amendable 216 

when material, if not amended 244—249 

' of prosecutor 246 

of animals 245 

* of property stolen .or injured 244 

■ of persons mentioned in indictment 246 

of prisoner 249 

of l^tod, effkct of • 974 

evidence of testator’s habit of misnaming legatee, admissible 970 

when party estopped by his conduct from relying on 696 

MISREPRESENTATION, defence of, must bo specially pleaded 266 

acted upon, operates as'so estoppel. (See Admissions) 690—696 

MISSAL, entry in, admissilble in matters of pedigree 634 

must be made by relative 634 

MISTAKE, effect of adrausions made by 666 

of judicial admissions made by 689 

witnesses sworn by, not liable to cross-examination 1166 

of law, defeats judgment of foreign court, when 1884 

when it subjects judge to action, as having acted without juried. 1386, 1336 
correction oi^ in instrument, does not render new stamp necessary 1449 

does not invalidate instrument 1449 

in will, when Court of Equity will presume 980 

in proceedings may be amended 194 

danger of, in relying on oral admissionB 708 

on oral oonfessions 709 
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MISTAKE-(Con«MMt«0 • " 

bill to refonn or reacmd on account of, when sustainable 923 924 

MISTRESS. (See Cohabitation) ’ 

when presumed agent of protector 

of prisoner, holding out inducement, exeludes confession 718 

MITIGATION OP DAMAGES, evidence of character when admissible in 

(See Character) 327 333 

MIXED QUESTIONS. (See Functions of Judge and Jur^) 37 

MOB, acts and expressions of, when evidence against party 322, 481, 488 

MODEL. (See Sculpture Copyright Acts) 

MODUS, payment lOf, for what period, baij right to tithes 83 

when proveable by hearsay n 539 1343 

when not 

not proveable by hearsay as to particular facts 537 

whether proveable against vicar, by receipts of lessee of vicarial tithes 643 

MONASTERIES, what are not proper repositories for books concerning 644 

what are 545 

lioger-books and chartularies o^ in custody of Master of Rolls 1198 

how inspected 1195 

how proved 1230 

MONEY, how described in indictment 242 

MONEY HAD AND RECEIVED, effect of never indebted to coimt for 261 

action for, when sustainable against Corporation 806 

MONEY LENT, effect of never indebted to count for 262 

I. 0. U. no evidence of 128 

MONEY PAID, effect of never indebted to count for 262 

MONEY PAID INTO COURT. (See Payment into Cmrt) 

MONTH, meaning of the word at common law and in equity. (See Tims) 22, 914 

in Eccles. Courts oq 


may be interpreted by evidence of usage 
by the context 

servants may be discharged on month’s warning 
MONUMENTS. (See Bovmdanes, Inscriptions) 

MORAVIAN, affirmation by, instead of oath 

so of persons who have belonged to that sect 
what registers of, in custody of Registrar-Gen. 

MORTGAGE, equitable, not within St. of Frauds • 

when reconveyed by indorsement of receipt 
of chattels, when valid 

how affected by St. of Elis. * 



939 

916 

162 

1126 
1125,1126 
1216 
846 
827, 
802* 
146 
891 
83 


acknowledgment of mortgagor’s title by, must be by writing signed 


to bar St. of Limit. 612, 890 

acknowledgment of mortgagor’s title by one, not binding on others 612 

not compellable to produce mortgagor’s title-deeds 406, 767 

or to give parol evidence of thoir contents 767 

when presumed to authorise mortgagor to distrain for rent 161 

MORTGAGOR must within what time sue to redeem a mortgage 83 

acknowledgment of title of, by mortgagee, must bo by signed writing 612, 890 

by one mortgagee, not binding on others 612 
acknowledgment by, of mortgagee’s right to mortgage moiiey, must 
be by signed writing 891 

when presumed authorised to distrain for rent in mortgagee's name 161 


5 K 2 
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MOl^TMAIN ACT, enrolment of indentures under, necessary 908 

date and fact of enrolment, how proved 1316 

cannot be presumed 144 

conveyances under, must be by attested deed 001 

must be prwed by attesting witness 1464 

MOSAIC CODE, presumption di malice recognised in 89 

MOTIVES, when collateml facts admissible to prove malicious 317 

of witness, question^ respecting, how far relevant 1163—1166 

answers of witness respecting, how far open to contradiction 1163—1166 

MUNICIPAL CORPORATIONS. (See Corporaliont) 

MURAL INSCRIPTIONS. {See Immptidfts) 

MURDER, when malice presumed n 89, 120 

indictment for, need not specify mode of killing 243 

means of death, if alleged, need not be strictly proved 243 

prisoner indicted for, may be convicted of manslaughter 228 

mother indicted foi', may be convicted of concealing infant’s birth 230 

acquittal for, bar to second indictment for manslaughter 1367 

acquittal for manslaughter, bar to second indictment for 1367 

acquittal for, no bar to indict, for giving poison with intent to murder 1366 
on indictment for,^former menaces evidence to prove malice 322 

depositions taken on charge of stabbing, assaulting, or 
robbing deceased admissible 412 

dying declarations admissible. (See Dymg Declarations) 5S7—594 

if accompanied with robbery, recent possession of property stolon 
raises inference of guilt 138 

married woman can be convicted of 170 

what facts raised presumption of child murder under old law 118 

MUSIC, if printed and published, cannot bo proved by parol 370 

MUTABILITY, presumption against 172—174 

MUTILATED DOCUMENTS, when evid., coming from proper custody 1462 

accidental mutilation of instrument, when fatal 1463 

mutilation of instrument by stranger, when fatal 1462 

MUTINY ACTS, provisions of, respecting examinations of soldiers and 

marines as to settlement 431 

as to enforcing attendance of witnesses before courts-martial 1041 

as to certificates of previous conviction 1302 

as to judicialmoticc of articles of war 4 

MUTUAL ACCOUNTS, no longer excepted from Stat. of Limit. 81, 82 

MUTUAL CREDIT, must be specially pleaded 266 

MUTUAL PROMISE^, averment of, may now be omitted in declaration 237, 260 
MUTUALITY, when nece||ary in estoppels 106, 666, 666 

doctrine of, rejects Judgment inter partes as evid. for stranger 1348 

NAME, variance in, when amendable in Indictment 216 

of prosecutor must be proved as laid or as amended 246 

so of property stolen or damaged 244 

80 of anii^B mentioned in indictment 246 

so of persons 246 

rules as to names of persons ^ 246 

e. g, of person “whose name is to jurors unknown " 246 

of idias names, and Christian names 246 

of illegitimate child 247 

of peers 247 

of foreigners of rank 247 
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PAGE 

NAM£<— {CoiUvn/aed) 

of parent and child of aame name 247 

of joint owners, trustees, tenants in common, &c. 247 

of prisoner, not matter of essential description 249 

identity of, raises inference that party Aied executed instru. sued on 1477 
or at least identity of name and residence, or hame and trade, will do 1476 
presumption when parent and child bear the same 172 

when party estopped by his conduct from relying on misnomer 696 

when confession implicates other pei'sons by name 716 

of client, may be proved by his attorney 772 

of legatee,lofTect of mistaking » 274 

law attaches greater weight to^ than to description of legatee 974 

testator’s habit of misnaming persona proveable by parol 970, 971 

NARRATIVES of post events inadmissible as hearsay 485, 488, 491 

NATIONS, law of, judicially noticed 4 

NATURAL CONSEQUENCES, of act, party presumed to intend 89—92 

NATURAL JUSTICE, foreign judgments repugnant to, inadmissible 1384 

NATURALISATION, inspection of certificates of, enrolled in Chancery 1226 

NATURALNESS of witness, test of truth 66 

NAVY OFFICE, various documents of, in custody of ^^ter of Rolls 1198 
admissibility and effect of books of 1414 

NECESSARIES, supplied to infant, what are 51 

question how far for judge, how far for jury 51 

infant cannot bind himself by contract except for 119 

written acknowledgment by infant of debt due for, bars St. of Limit. 880 
presumption of wife’s agency in ordering 171 

NECESSITY, ground for admitting hearsay 498 

testimony of wife against husband, who has injured her 1106 
NEGATIVE. (See Ormt Prohmdi) 

NEGLIGENCE, how far question for judge, how far for jury 47 

when presumed in carrier or innkeeper 168 

effect of general issue in action on contract for 255, 256 

in case for 284, 287, 288 


in trespass for 294 

in case for, admission by one defendant, no evidence against others 615 

judgment against master, no evidence as against servant of his 1333 

when averment of, requires no proof 221 

NEGOCIABLE SECURITY. (See BiU of ExcKmgt) , 

NE QUANTA PAS, effect of pleading 278 

NEMO ALLEQANS SUAM TURl’ITUDINEM EST AUDIENDUS, maxim 

not recognised in English courts • , 1084 

NEMO TENETUR PROD ERE SBIPSUM, a maxim often carried too far 1176 
maxim not recognised in bankrupt law 744 

witness not compelhiblo to criminate himself 1174—1185 

is he bound to answer questions degrading him ? 1179—1181 

must answer questions subjecting him to civil smt 1181,1182 

NEUTRALITY of ship presumptions against 113,114 

from carrying enemy’s despatches 113 

• from spoliation of papers on capture 114, 118 

NEVER WAS INDEBTED, effect of, in actions on sitaple contract 268—264 
NEW ASSIGNMENT, effect of, as an admission ^ 678 

when unnecessary, on plea of payment 269,270 

NEW RULES OF PLEADING. (See hvae, Otmrd laaue) 

NEWSPAPER, declarons. of proprietorship in, at Office of Ini. Rev., how proved 1289 
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NEWSPAPER— {Continued) 

admissibility and effect of 1289—1291,1417 

advertisements in, when evidence of notice 1331 

inference must be raised aliunde, that party has read advertisement 1331 
how this may be done «> 1332 

proprietor of, how far criitinally responsible for acts of servant 118, 747 
may pay money into Court as amends in libel, when 682 

paragiaphs in, caimolf be primarily proved by parol 370 

distinct paragraphs in, inadmissible when 601 

NEW TRIAL, when granted for improper admisa or reject of evid. 1492—1494 
NEW YORK CIVIL CODE, presumption ^ to continuance of life 176 

as to survivorship where parties die in some calamity 178 
confession made to priest inadmiss. without consent of party confessing 757 
information acquired by medical men, when inadmiss. in civil suit 755 

as to interpretation of instrum, partly written, partly printed 916 

as to how far wife is a competent witness for or against husband 1103 

as to refreshing memory of witness by writings 1134 

as to contradicting and discrediting own witness 1152 

as to proving own witness has made inconsistent statements 1152 

as to compelling mtness to answer respecting his previous conviction 1162 
as to protecting witness from sclf-crimination 1175 

as to comparison of liandwriting 1483 

NEW YORK CRIM. CODE, transactions before grand jury, how far protected 

from disclosure 779 

NEW WILL ACT. (See Wills) 

NEXT FRIEND. (See Prochein A my) 

NEXT OF KIN, decision as to, in suit for admon., binding in suit for distribut. 1345 
when executor is trustee of residue for 984 

NICKNAME, evid. of legatee being called by, admissible to explain will 970 

NIL DEBET, plea of, not allowed 280 

efifect of replication of, to plea of set-off 281 

NISI PRIUS RECORD, mth postea indorsed, not evid. of judgment 1266, 1266 
docs this rule apply to issues out of Chan., or Ct. of Adm. 1 1256 

exceptions to the rule 1257—1259 

NO AWARD, what is put in issue by plea of 280 

NOLLE PROSEQUI makes co-deft. in crim. trial competent witn., when 1097 

NOMEN QENERAHSSIMUM, what is, in an indictment 246 

NOMINAL PARTIES. (See Parties) 

NON-ACCEPIT, effect of, in action on a bill 276 

NON-ACCESS, strict ^roof of, to rebut presumption of legitimacy 118 

husband and wife inconipetont to prove 783 

NON-ASSUMPSIT, effect of. (See Qenertd Issue) 254—264, 270—276 

NON-COMPOS. (See Insanity) 

NON-CONCESSIT, effect of pleading 278 

NON-DEMISIT, effect of pleading 278 

NON-DETINET, effect of pleading 281 

NON EST FACTUM, effect of, in actions on specialties or covenant 277 

NON-JOINDER of plaintiffs may be amended 192 

of defendants, plea of, not divisible . 689 

NON OBSTANTE VEREDICTO, effect of admissions in pleadings upon 

right to judgment 677, 679 

NON-PAROCHIAL REGISTERS, not evid., unless dei> 0 Bited with Reg.-Qen. 1273 
many deposited in custody of Registrar-Gen. 121® 

of what births, baptisms, marriages, deaths, and burials, they consist 1216 
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NON-PAROCHIAli REGISTEES-{<?<m<mMcti) 

list of these registers, where deposited, and what they contain 1217 

inspection of lists and registers, how obtuned 1217 

in civil cases proved by certified copies, under rules as to notice, &o. 1283 

in criminal cases originals must be produced 1279, 1284 

NON-PRODUCTION of evidence, presumption fromy 118_120 

NON-RESIDENCE, burthen of proof in proceedings against clergyman for 344 
NONSUIT, does not bar future action » 1375 

NOTARY, public seal of, judicially noticed 10 

notarial instruments, now proved p81 

affidavits svjom before, how proved 18, 19,1263, 1264 

NOTE. (See Bill of Exchange) ^ * 

Judge’s notes. (See Juc^e) 

note or memorandum. (See Memorandum, Memm'y) 

NOT GUILTY. (See General Issue) 

NOT POSSESSED, effect of plea of, in trover 292, 293 

in detinue 281 

in'trespass do bonis asportatis 290, 295 

in trespass quare clausum fregit 290, 296 

NOTICE. (See Judicial Notice) 3 _29 

of dishonour. (See Bill of Excleange) 
to produce. (See Notice to Produce) 

of action, to parties acting in pursuance of Statute 298, 300 

when necessary to plead deficiency of such 274 

necessity for, question forjudge 49 

to produce notice of action, unnecessary . 401 

to admit. (See Notice to Admit) 632—637 

of bankruptcy in the Gazette, admissibility and effect of 1330 

of intention to dispute bankruptcy. (See Bankruptcy) 1397—1399 

to use certified extract of non-parochial register 1283—1285 

to prove devise by probate 1406 

to quit service, is a month’s warning 44,162 

to quit a tenancy is six months’ 43 

what amounts to waiver of, by landlord 657 

to waiver of objection to, by tenant 669 

to produce notice to quit, unnecessary 401 

service of, proved by indorsement on copy in writing of deceased attorney 675 
receiving without objection, how far an admission 659 

in writing of time & place of examination must in Chanceiy be rent «* 
to witn. with subp. • 1031 

advertisements in Gazette and newspapers, whejT evid. of 1331, 1332 

may be sent by post, when 164, 895, 896 

of objection to voter, under Election Act, how signed 896 

duplicate of such notice, stamped at Post-office, how signed 896 

of appeal from decision of Revising Barrister, how signed 895 

pf appeal to quarter sessions, how signed and what it must contain 896 

of ebargeability under Poor-law Acts, now signed and served 896 

of appeal, under Poor-law Acts, how signed and served, and contents of 896 
given by Metropolitan Board of Works, how authenticated 897 

how served 164 

verbal, may bo proved, though also written, unless writing necessary 374 
of proceedings, how far necessary to validity of foreign judgment 1383,1386 
NOTICE TO ADMIT, enactments and rules of Court os to 632—634 

either party may give notice of intention to give in evidence documents 632 
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NOTICE TO XDmT—{Continued) 

form of notice 683 

party refusing to admit after such notice to pay costs of proof 632 

unless judge certifies a refusal reasonable 632 

no costs allowed for proving do(yiment8 unless notice given 632 

except when omission savfs expense 632 

rules apply to all trials, writs of inquiry and inquisitions 633 

admission, when made, how proved 633, 634 

notice must be given a reasonable time before trial 636 

effect of refusal, without objecting to sufficiency of 635 

effect of admission under, " saving jurt exceptions ” , 635 

waives objection on ground of interlineation 635, 1445 

dispenses with attendance of attesting witness 635, 1469 

effect of variance in description of document 636 

costs of proof not allowed if witness examined to other facts 636 

does not admit authority by which document had been written 636 

proof of inspoction unnecessary, opportunity of inspecting sufficient 636 

how far necessary to identify document produced with that mentioned in 636 
party admitting may rely on valid objection to admissibility of document 636 
e. g. that it is merely secondary evidence 637 

party may bo ordered to admit foreign document 637 

ancient public documents to be proved by experts, not within rules 637 

affidavits filed in Chancery, not within rules 637 

costs of explaing. k produeg. such dooums.allowcd though no notice to admit 637 
caution required in admitting under notice 637 

may be entrapped into making too largo admission 637 

rules as to, in Court of Probate 633 

in Court for Divorce and Mat. Causes 633 

in County Courts 633 

NOTICE TO PRODUCE, whm necessary, to let in secondary ovid. 393—400, 1443 
if document be in possession of advei*bary 393 

evidence of tlus, what sufficient 393—395 

instrument in hands of privy of adversary 394 

notice may be verbal or written 395 

on whom it may be served 395 

what it should contain 396 

time and plocq of service 397 

proof of service 400 

• , applies to now trials 400 

wlien not necessary ;i- 

1. in case of duplicate osi^inals or counterparts 400 

2. in case of a notice 401 

3. where defendant must know he will be charged with possession 

and called upon to produce instrument 369, 370, 402 

e. g. in trover for written instruments 369, 402 

on indictment for stealing documents 369, 403 

4. where adversary has got possossion by force or fraud 403, 404 

5. in favour of merchant-seamen 404 

6. where adversary or his attorney has admitted loss of instrument 404 

7. where adversary or his attorney has instrument in Court 404 

can attorney be ordered to search papers in Court ? 406 

party served with, not bound to produce dooument required 1448 

what is the proper time for calling for production of don um, under 1444 

production of papers under, does not make them evidence 1444 
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NOTICE TO PRODUCE- {CmlinuetC) 

unless party calling for thorn inspects them 1444 

party refuung to produce dooum. under, cannot put it in as Lis evid. 1444 
refusal to produce after, raises presumption that document was stamped 120 
raises no other legal presumption against par,ty 120 

but may prejudice jury agaii^t him 120 

renders it unnecessary to call attesting witness 1444, 1468 
NOTORIETY. (See Reputation, JJeanay) » 

evidence of, when admissible 476 

NUISANCE, in case for, what not guilty puts in issue 282, 286 

committed by servant, when master criminally answerable for 117 

NULLITY OP MARRIAGE, in sui^for,*partie8 admissible witnesses 1093 

admission by wife of farmer marriage will not suffice 628 

NULLUM TEMPUS OCCURRIT REGI, when maxim defeated by presumption 131 
NUL TIEL RECORD, on plea of, how record of same court proved 1232 

of different court proved 1232,1233 

on trial of issue of, what amendments are allowable 199 
NUMBER, allegationB of, need not be proved. (See Variance) 241 

NUMBER OP OFPENDERS, when more than one must combine to consti¬ 
tute an offence 1096 

when two, when three, when six, when twelve necessary 1096 

NUMBER OP WITNESSES, when more than one necessary 785—799 

to establish treason 785 —789 

when treason consists of personal injury to Sovereign ' 789 

to prove peijury. (See Perjury) 789—793 

in cases of bastardy 793 

to rebut an answer in Chancery 794 

in Ecclesiastical Courts 796 

corroboration of accomplices 796—798 

of informers 798 

in treason, two necessary to deliv. of copy of indict. & of lists of witn. & jury 1109 
fitnn for objecting to non-compliance with this regulation 1109 

of attesting witnesses to verify particular documents. (See Attesting Witnesses) 
NUNCUPATIVE WILLS, excluded from Will Act 860, 869 

NUNQUAM INDEBITATUS. (See General Issue) 

effect of, in action on simple contract 258—264 

ft 

OATH, testimony must in general bo given upon 1112 

exception as to certain aborigines in tho British colonies ^ IMS 

when affirmation or declaration substituted for • 1126—1127 

rule requiring, extends to judges, jurors, peers^tad tho Sovereign 1118—1116 
persons insensible to obligation of, incompetent. (See Competerwy) 1112—1122 
what courts and persons competent to administer 1123 

forms of administering 1124 

witness may be sworn in form ho deems binding 1123—1126 

depositions to be admissible must have been taken upon ^ 410 

examination of prisoners, purporting to have been taken upon, inadmissible 740 
this rule of que8tioJ)able policy 740—742 

confessions made on, when admissible 742—744 

House of Commons could not administer, before 1851 1038 

except in case of election committees 1037 

can now, by virtue of Lord Brougham’s Act 1038 

answer by peer to bill in equity, need not be put in upon 1114 

by foreign Sovereign must, when 1114 
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OBJECTION, to evidence, when and how taken 1492,1493 

to competency of witness, time and mode of taking 1111,1112 

to any matter, how far waived by acquiescence 668—662 

OBLIGEE. (See Bond) 

OBLIGOR. (See Bond) r 

OBLITERATION, of will, effect/>f, under new Will Act 160, 875 

OCCUPATION. (See Occupier, Use and Occupation) 

OCCUPIER, declarations by/<again3t proprietory interest. (See Interest) 662—666 

of premises, priind, facie owner 126, 663 

OCULAR INSPECTION. (See Inspection ly Jury) 461 

OFFENCES. (See Misdemeanor, Feltmy, Crimes) , 

what are local , 238 

what require the concurrence of more than one person 1096 

punishment for, when barred by St. of Limit. 85—87 

OFFICE, acting in, when admission of appointment 663, 665 

appointment to, when presumed from acting 165 

presumption arising from course of business in 161 

entries and declarations in course of, when ovid. (See Course 

of Office or Business) 674—582 

bills to perpetuate testimony respecting claims to 463 

effect of recognitiou of official character of others • 653—666 

OFFICE BOOKS. (See Public Becords and Documents) 

OFFICE COPY. (See Copy) 

OFFICER, when instrument of appointment of, need not be produced 408 

signature of, need not be proved, when 14 

committing offence abroad, how examination of witnesses taken 434, 436 
OFFICIAL ACTS, when privileged. (See Privileged Communications) 775, 781 
presumption of duo execution of 139—142 

OFFICIAL CHARACTER of persons signing docs, need not be proved, when 14 

must bo proved, when 678 
OFFICIAL DOCUMENTS. (See Public Records and Documents) 

OLD STYLE, evid, of cusfom inadmissible to show feasts in lease refer to 942 
OLD WRITINGS. (See Ancient Writings) 

OLERON, laws of, os to dereliction 181 

OMISSION) in record, how far amendable 208 

to plead or traverse, when conclusive as an admiss. (See Admissions) 669—679 
in vrill, canhot be supplied by parol evidence 936 

OMNIA RITE ESSE ACTA, presumption as to. (See Presumptions) 139—144 
ON'fJS FROBANDI, devolves on the affirmant 333 

reasons for, and tbsts of, rule 333 

substance and not form of, issue looked at 333 

examples of rule 334 

1st exception—when disputable presumption in favour of affirmative 336—339 
when presumption of innocence throws on prosecutor or 

plaintiff proof of negative matter 116, 339 

unless burthen of proof shifted by statute 340 

instances of statutable shifting of proof 341 

2nd exception—when facts peculiarly within knowledge of party 343 

how far burthen of proof shifted by admission in pleading . 671—673 

right to begin, importance of rules respecting 344 

Ist rule—party on whom onus probandi lies, must begin 346 

1st except.—when deft, admits whole prim& &cie case of plaintiff 346 
2nd except—pltff. seeking substantial unliquidated dam. must begin 347 
to what cases this exception does not apply 348 
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ONUa PBOBANDI— 

2 Dd rule—if any one of several issues lies on plaintiff, he must begin, 


if he will undertake to g^ive evidence upon it 349 

practice as to calling evidence in reply 360 

when Ct. will review decision o^ judge respecting right to begin 352 

when plaintiff or prosecutor entitled reply 362 

when Att.-Qen. entitled to reply 363 

OPERATION OF LAW, surrender of lease by, what. (See St. of Brands) 819—826 

when presumed 136 

assignment by, in case of heir at law, admor., exor. de son tort, A 

^ married woman, 827 

in oases of bankrupfe and iusolveuts 827, 828 

bankrupt and insolvent lessee delivering up lease 826—827 

OPINION, once entertained, presumed to continue 174 

witness cannot speak to, in general 1141 

when witness may testify as to his 1142, 1483 

when expei-ts may testify as to their. (See Experts) 1144—1160 

witness testifying as to his, may be guilty of perjury 793, 1143 

of foreign counsel, privileged from disclosure 769 

OPTIMUS INTERPRES RERUM USUS, application of maxim 965—967 

ORAL admissions, to be received with great caution 186, 708 

confessions also 709—712 

statements of deceased relatives admissible in matters of pedigree 532 

against pecuniary interest, whether admissible 663 

in course of office or business, whether admissible 681, 682 

contract cannot waive in part or vary statutory written contract 927 

may perhaps wholly waive such contract before breach 927 

testimony. (See Parol Evidence) 

of witness on former trial, how provoable 464—456 

ORDER OF PROOF. (See Onus Probandi) 

ORDERS. (See Standing Orders, Rules) 

of poor-law commissioners, judicially noticed 27 

of removal. (See Removal) 

of all competent tribunals, evidence in nature of reputation 612—615 

e. g. of Commiss. of sewers as to ropoir of sea-walls 613 

interlocutory, inadmissible 514 

of Council, when private, not judicially noticed , * 26 

when proveablo by the Gazetto 1329, 1330 

of judges. (See Judge) ^ 

of justices. (Sea Justicei) i 

of Chaheery how proved • 1236 

what relate to attendance of yntnesses 1031 

of inferior courts. (Sep Inferior Courts) 

ORDERING WITNESSES OUT OP COURT. (Seo Witnesses) 1128—1131 

ORDNANCE SURVEY, in Ireland, inadmissible as a public document 1411 

ORDNANCE STORES, poiiiy charged with possess, of, must prove his authority 341 
ORIGINALS. (See Duplicate Originals) 

ORTHOGRAPHY of two writings may bo compared 1485, 1490 

OUSTER, judgment of, in quo warranto, against incumbent, conclunve upon 

those claiming title of office under him . 1362 

OUTLAWRY, judgments of, are judgments in rem 1342 

OUTSTANDING SATISFIED TERMS, when presumed to be surrendered 132-135 
determination of, by 8 A 9 Viet., c. 112 I 34 

OVERSEER, appointment of, presumed from acting 158 
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OVERSEER—( Continued) 

notices by, of chsrgeab. and appeal under poor-law, how signed and served 896 


relief given by, how far evidence of settlement 656 

OVERT ACT. (See Treaaon) 

OVERTURES OP PACIFICATION., (See Compromise) 

OWNER, of landi declarations pf, against proprietory interest, when admis¬ 
sible against privies 562—565 

conveyancowof legal estates to, when presumed 182—135 

not interfering while stranger sells property, bound by sale 695 
of ship. (See Skip) 

OWNERSHIP, presumptions as to. (See Presumptions, Boundaries) 122—132 

acts of, in one part of waste, mine, or riyer, evidence of title to another 306 
hearsay evidence of reputed, admissible 476 

OXFORD UNIVERSITY, court of, governed by common and statute law 28 

OYER, old rule as to craving, abolished 1423 

OYSTERS, in indictment for stealing, how bed may bo described 239 

London customs respecting, proveable by hearsay 503 

PALACE COURT, records of, where deposited 1198 

PAPERS. (See Private Writings, Public Records and Documents, Writings, 

Ancient Writings) 

PARAGRAPHS, reading of some does not lot in others in same newspaper 601 
PARAMOUNT. (See Title) 

PARAMOUR, admissibility of letters from, in suits for divorce 628 

is he competent as witness in Court for Div. & Mat. Caus. ? 1091—1095 

wife of supposed, incompetent witness, when 1108 

PARDON, how proved 1228 

renders it compulsory on witness to answer criminating questions 1178 

promise of, when it excludes confession 730 

PARENTS, may give evidence, how far, to bastardise their issue . 783 

presumption respecting parent and child where name the same 172 

not bound to pay debts of child, even for necessaries 172 

deed by, appointing guardian of children, must be attested 901, 1464 

PARIS, marriagS registers kept by British ambassador at, inadmissible 1273 

PARISH,4uspection of books of, by parishioners or strangers 1210 

of registers of 1214, 1216 

registcRhare ofiUcial documents 1274 

proveable by examined or certified copies ^ 1281 

what is the proper place of custody of 644, 546 

boundaries of, not judicially noticed 24 

proveabl6^.by reputation 603 

by verdicts and judgments inter alios 1348 

modus proveable by reputation 502 

must be alleged and proved on indictments for what offences 288 

inhabitants of. (See Inhabitants) 

officers, appointment of, presumed from acting 166 

PARK, stealing or destroying trees in, to value of £1 241 

PARLIAMENT. (See Douse of Lords, Douse of Commons) 

privileges, qf, judicially noticed , 4 

members of, not liable to arrest, when ,44 

either House of, presumed to act within its jurisdiction 93 

rolls of, in custody of Master of the Rolls 1198 

journals of, how proved 16, 26,1228 

admissibility and effect of 1827 
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PABLIAMENT—(CofliinMeti) 

whether standing orders of, require proof 16 

statements made in, not to be disclosed 781 

admissibility and effect of Queen’s speech in opening 1327 

of addresses of vther House of 1327 

proof and effect of certificates of papers being^published by order of 1309 
of certificates of costs of private bills 1309 

• time and place of sitting of, judicially noticed » 25, 26 

PARLIAMENTARY AGENT, must deliver bill of costs, when 271 

PAROL EVIDENCE, inadmissible, as primary evidence to prove contents of 

• documents. (See Beat Evidence) » 358—370 

when admiss. though writt)}n %vid. on same point. (See Beat Evidence) 367—376 
inadmmible to vary writinya; — 917—936 

especially whei’e by Stat., transactions must bo evidenced by writing 918 
rule extends to records, deeds, wills and instruments required by 
Stat. or common law to bo in writing, as evidence of contracts 919 

does not apply to receipts or loose memoranda 919 

forgery, fraud, illegality, or want of due execution, proveable by 
parol under proper plea 265, 920, 921 

so dxiress, or want or failure of consideration 922 

admissible in equity on bills to reform or rescind writings 923, 924 

when admissible to show written agreement waived or discharged 925—928 
if agreement be by deed, inadmissible 925 

in cose of statutory written agreement, how far 926, 927 

in case of written agreements at common law 926 

in case of wills 928 

distinction between revocation of will, and ademption of legacy 928 
proof of collateral parol agreement admissible 929 

contemporaneous writings, admissible, when 930 

strangers may disprove written statements by parol 930 

when admissible to contradict recitals of formal matter in deeds 931 

to contradict recited date of instrument 931 

illustrations of rulo rejecting, to vary writings 932—936 

cannot contradict or vary examinations of prisoners 738 

how far admissible to add to examinations of prisoners 738 

admiaaible to explain Kritinga :— 937 

Ist. where writing uninteUigible or suaceptible of two meanings *’ 937 

foreign language, short-hand, cypher, illegible writing 937 

provincial, local, technical, or obsolete language 497 

evidence ofuaage, when admissible to explain langul^e in writing 938—941 
not admissible to contradict or ftaj what is plain 941—943 

admissible to annex incidents 943 

e. g. days of grace allowed on bills 943, 944 

holidays, allowed in contracts for hiring and service 945 
title to heriot, though not expressed in loasq 945 

title of lessee to on away-going crop 945 

rule annexing incidents applies to all contract^ respecting 
transactions where known usages prevail 946 

examples. (See Annexing Incidenta) 946—952 

the usage must not be repugnant to contract 962 

doctrine of expreseum facit cessare taciturn , 667,053 

the usage need not be immemorial or uniform ' 954 

meaning of "custom of the country " with reference to husbandry 954 

where trade established for a year or two 954 
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PAOB 

PABOL EVIDENCE—(Contmued) 

party against whom usage adduced may prove;— 

1. its non-existence * 964 

2. its illegality or unreasonableness 964 

8. that it formed no pa't of agreement 954 

evidence on these points may bo given by way of anticipation ' 954 

explaining documents by usage, dangerous 955—957 

whether conversiftions admissible to explain ambiguous contract ' 968 
2nd. wAere necessary to identify persons or things mentioned in writings 968 
circumstances surrounding author of instrument admissible 958 

illustrationa | » 958—963 

grounds for quashing order of remov?! ,• 963 

intention must ultimately be determined by language of instrument 963 
question, not what party intended, but what his words express 964 
declarations of intention, generally inadmissible 964 

except. 1. when description alike applicable to two subjects 967—969 

2, to rebut an equity. (Sec Relulling an Equity) 982—986 

3. when will impeached on ground of fraud or forgery 921 

when receivable, it matters not when or how made 969, 970 
ancient documents, explained by acts of author 965—967 

collateral statement made by author sometimes admissible 970 

e. g. writer’s habit of misnaming persons 970,971 

distinction between latent and patent ambiguities 972 

declarations of intention cannot explain patent ambiguities 972 

not always admissible to explain latent ambiguities 973 

1. where, from extrinsic evidence, it appears that persons or 

things are not described with legal certainty 973 

2. where part of descript, suits one claimant, k part another 974—976 

3. where one person or thing not accurately specified 976 

doctrine of falsa demonstratio non nocet 976—979 

descriptions by way of exception or limitation, material 980 

summary of rules as to parol evidence to explain writings 981 

when admiss. to rebut an equity. (See Rebutting an Equity) 982—985 

PABSON, communications to, not privileged 723, 766—767 

should bo, when 765—757 

confessions‘Induced by spiritual cxhoitation of, admissible 723 

entries in bookt- of deceased, when admissible for successor 665 

admisrions by, when receivable against successor 642 

Av admission of being, from acting as such 663 

presumption of b^g, from acting as such 158 

returns made by, to goveri'ors of Queen Anne’s Bounty, admissible 1412 

suits against, when and how effected by St. of Limit. 87 

burthen of proof in suits against, for non-residence 844 

PART-ACCEPTANCE, takes case out of St. of Frauds 832 

meaning pf. (See SUd. of Frauds) 864—867 

PART-OWNER, admission by, effect of 613,614 

PART-PAYMENT, takes debt out of St. of Limit., when. (See LimUations, 

Lord TewUrderis Act) 884—887 

by one co-contractor does not bar St of Limit, as to others 612 

PARTICULARITY, effect of averment stated with needless 224—227 

PARTICULARS, of demand, effect of giving credit in 267—269 

of demand or of set-off, how for regarded as admissions 680 

effect of not delivering, under Judge’s order 680 

of complaint made in case of outrage inadmissible 479 
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PABTICULABS—(Cb»«intt«d) 

of facts cannot be proved by hearsay in matters of public interest 607 

PABTIES, to record, may testify, (See Competency) lOgg 

though they have addressed the jury as advocates 1110 

on whose behalf action brought or defended, may testify. (See Competency) 1086 
husbands or wives of, may testify, (See Competency) 1089, 1090 

may be examined by opponents prior to trial 445'—462 

provisions on this subject of Com. Law. Proc.»Act, 1854 446—451 

object of these enactments 

mode of proceeding ^ 447—449 

order serve opponent with interrogatories 445 

affidavit in support of^jrojpr, contents of 449 

if interrogatories not answered. Court may order oral examination 450 

how taken and when admissible 459 _ 452 

not entitled to allowance as ordinary witnesses 999 

may be allowed special costs for detention, when 1000 

how far allowed to defeat judgments, by proving fraud . I 370 

may be ordered out of Court, if witnesses 112 g 1129 

effect of persons being made, without their knowledge or consent ' 1360 
identity of, how establisho# * 

character of persons suing or sued by Stat. as nominal, admitted, 
unless specially denied 254 

judgments inter partes, conclusive for or against, when 1348—1352 

estoppels by, binding on privies Og 

admissions by, when conclusive. (See Admissiom) 

evidence against privies. (See Priviet) 641_846 

admissions by nominal, effect 0 ^ as against real parties 606_608 

how to deal with plea setting up release by nominal plaintiff 608 609 

when privileged from arrest. {8eo Airesf) lOgg_ 1073 

cannot attack character of own witnesses H^l 

may contradict them, when. (See IFitncMes) 11^2 

may prove that they have made inconsistent statements, when 1151 

PABTITIONS, under 8 & 9 Viet. c. 106, must be by deed gig 

PABTNEBS, presumption of continuance of partnership I 73 

fact of partnership, proveable by acts of, without producing deed 367 

dissolution of, how far proveable by notice in Gazette or newspaper 1331 

inference must be raised aliunde that party has read the n«tic(f 1332 

how this may be done 1332 

presumed to be interested in equal proportions 

defendant may prove his partnership with plaintiff undir general issue 274 
presumed auUiority of, to accept bills, &o. • I 07 

to pledge each other’s credit 107 

effect of non-accepit, when parties sued on bills 277 

admissions^by one^ when binding on firm 609_615 

not admissible to prove partnership itself 616 

acts and declarations of one, when admissible against others 492 

how far admissible after dissolution 492 ,493 
part-pay. by one does not take debt out of St. of Limit, as to othen 493, 612 
nor does written acknowledgment by one 493 ^ 610, 611 

how far, if ac^owledgment in name of firm 493 494 

how judgment entered and costs given in thrae cases 611 

what remedy against ^mission by one in fraud of others 613 

how he party estopped fro ' ‘ 

name to be used by firm 


693 
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PAan 

PARTNERS— {Continued) 

how deecribed in indictment 248 

meaning of cost-book among, not judicially noticeil 8 

PARTNERSHIP. (See Partmn) 

PARTY. (See Partiei) t 

PARTY-WALL, presumption as^o property in 124 

PASSENGERS’ ACT, in proceedings under, ship presumed within Stat.. 342 

PATENT AMBIGUITIES, dlhat 972 

declarations of intention, inadmissible to explain 972 

PATENT, letters, how proved , 1227, 1286 

seal of Commiss. of, judicially notice^ « 12 

specifications of, how proved r> r 12, 1286 

specifications, disclaimers, and memoranda of alterat. must bo filed in Chan. 913 
judge will interpret specification of 53 

proof and effect of judge’s certificate that validity of letters-patent 
came in question 1309, 1310 

in case for infringement of, effect of “ not guilty ” 283 

of “ non concessit ” 279 

order for inspection, when graute*! 467 

in contract for sale of, what warranty not imflied 962 

PAUPER. (See Settlement, Eemoval) 

notice of chargeability of, how signed and served 896 

proof and admissibility of certificate of chargeability of 1297 

of settlement of ] 297 

relief given to, when evidence of settlement 656 

examinations by Js. as to settlement of, need not have separate caption 
to each 737 

examinations of soldiers and marines as to settlement 431 

though party sues in formH pauperis, his witness not bound to obey 
subpoena, unless expenses tendered 994 

PAYEE. (See Bill of Exchange, Specialties) 

PAYMENT, must be specially pleaded 266 

cannot be given in evidence in reduction of damages 266 

effect of giving credit for, in particulars of demand 267—269 

what defendant must prove under general plea of 269 

under rcpiication of nil debet to plea of set-off, plaintiff may prove 281 

pleaf of, mffy bo taken distributively 232 

when presumed from bill of exchange being in bands of drawee 163 

•<! from promissory note being in hands of maker 163 

fl^om receipt for posterior claim 163 

of interest, or part-paymdnt of capital takes debt ont of St. of Limit., 
when. (See Limitations, Lwd Tenterden’a Act) 884—887 

by one co-contractor docs not bar St. of Limit, as to others 612 

may be proved by parol, though receipt taken 374 

receipt only primd facie evidence of 607, 706, 919 

indorsement of, on deed, not an estoppel 103 

aliter, if stated in operative part of deed 103 

indorsem. of, by payee, on bill or note, does not bar St. of Limit. 668 
on bond or specialty does, when , 667,669 

whether necessary to prove aliundb the date of indorsement 569—673 

of rent, not conclusive admission of landlord’s title 111 

PAYMENT INTO COURT, must be pleaded in all oases, 681 

except in actions against Justices 300, 681 

may be pleaded to whole or part of pUuntiff's claim 681 
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PAYMENT INTO COmT~.{Conlinued) 

cannot be pleaded with other pleas denying ciiuse of action 684 

may be made as of course, when ggj 

by leave of court or judge, when 681 

cannot be made, when • gg 2 

made by way of amends in case of libel « 682 

when actions brought against parties for acta done in execu¬ 
tion of office, or in pursuance of St&t. 682 

should be allowed in all personal actions 682 

should not operate as admission of cause of action 682 

does so operate, to what extent • 682_688 

upon indebitatus counts* * , 682 

upon special counts in actions on contract 683 

admits plaintiff’s claim to character in which he sues 666, 684 

only admits special count to extent plaintiff bound to prove it 685 

does not admit damages beyond sum paid in 686 

or breach, other than that to which payment applies 686 
admits deed in action of covenant, though non est factum pleaded 1469 
effect of, in actions on tort 686 

applying for rule for, sonic evidence of liability 688 

PEACE, offers made to purchase, inadmissible 631 i 648 

caution respecting such offera 660 

PEACE OFPICKK. (See Constable) 

PECUNIARY INTEREST. (See Merest) 

PEDIGREE, why hearsay admissible in questions of §23 

declarations must proceed from relations by blood or marriage 623 

whether declarations of bastard admissible 624 

declarations of husband after wife's death 525 

hearsay upon hearsay, admissible, if all declarations from relatives 625 

general repute in family admissible 626 

relationship of declarant must bo proved by extrinsic evidence S26 

degree of relationship need not be proved 626 

declarant must be dead or incapable of being examined 627 

if BO, his declarations admissible, though living witnesses might be called 627 
relationship and death of declarant, questions for judge 33 

declarations must be made ante litem motam. (See lAs Mota) 515—522 

what an matters of pedigree: — • * 528—532 

questions of descent and relationship 528 

fact and time of births, marriages, and deaths •^28 

ovidcuco must be required for some genealogical pur^se 680 

e. g. to support plea of infancy, letters by deceased father of do- 
. fendaut staling time of son’s birth, inadmissible 531 

hearsay of what facts admissible 529 

inadmissible 629,680 

hearsay evidence of locality 631 

forms in which hearsay admissible - 532—641 

oral declarations of deceased relatives 632 

family conduct, as recognition of legitimacy, or illegitimacy 533 

notice or non-notice, or descriptions, in will 534 

entries in Bibles, Ac. 634 

correspondence of relatives, recitals in family settlements or deeds 535 

inscripts. on tombst., fam, portraits, engravings on rings, charts of pedigree 586 
mural monuments proveable by copy ^ 892, 687 

document must be recognised by family 588 


6 h 
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PASS 

PEDIGREE— {Continued) 

its publicity presumption of recognition 638 

pedigrees compiled from I’ogist. not shown to be lost, how fur evid. 638—640 

armoriiil bearings admissible 640 

expert from Heralds’ College shou'd explain them 641 

recitals of relationship in private Acts, cogent evidence of 1327 

inquisitions occasioualiy of value us evidence in cases of 1409 

PEER, sittijig in judgment mty give verdict on honour 1114 

may answer bill in Chancery upon protestation of honour 1114 

cannot be examined in any court of justice, except upon oath 1114 

whether vivil voce, or by inteArogatorius, or by affida,vit 1114 

if ho refuse to be sworn, he will be guilty <jf Qmtempt 1114 

though witness in trial before Parliament, lie may take puH in verdict 1114 
as much a juror as a judge in such trials 1114 

how to be described in indictment 247 

when claimant of future title as, may file bill to perpetuate testimony 453 
PEERAGE, presumption with respect to limitation of a 184 

PEERAGES, inailmissiblo 1421 

PELL RECORDS, in custody of Master of Rolls. (Reo Master of the Rolls) 1198 
PENAL ACTION, within what time it must be brought 85 

PENALTIES, within what time actions for, must be brought 85 

difference between liquidated damages and, (question for judge 64 

questions exposing witness to, bo is not bound to answer 1174 

extent of this protection. (See iriLiesjies) 1174—1184 

documents exposing witness to, he is not bound to produce 406, 1182 

PENCIL alterations in will presumed deliberative 150 

PENDENCY, of action, when pleadable in abatement by one joint debtor 1354 
of proceedings in error or appeal, does not prevent judgment from 

operating as a bar 1378 

PERAMBULATION, evidence of boundaries, when 508 

statements by perambulators, when admissible 608 

PERFORMANCE, must be speccilly pleailed 265 

PERJURY, number of witnesses to prove 789—793 

one witness, and confirmatory circumstances 789 

how, when^overal assignments of, in same indictment 790 

whether prisoner can be convicted of, on circumstances alone 791 

where prisoner has made tw'o opposite statements on oath 791 

what collatenil facts may be proved by one witness 793 

** witness speaking to belief, may be guilty of 1143 

committed beforeV’^uid jury, bow to be dealt with 779 

on indictment for, in affidavit, deposition or answer, the original docu¬ 
ment must be produced and proved 1232 

in a criminal trial, how record of trial proved 1300 

in a trial, record evidence that trial was had 1334 

what sufficient proof of prisoner having been sworn 139 

will convict be allowed copy of depositions, for purpose of assigning? 1204, 1232 
dying declarations inadmissible as to 688 

amendments, when allowable in indictments for 218 

materiality of matter sworn to, question for judge . 60 

Ct. may award costs to witness on trial of 1006 

of subornation of 1006 

PERPETUATING TESTIMONY, bills for, when suatamnblo 462, 463 

5 & 6 Viet, c. 69 453 

bow depositions taken 453 
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PERPETUATING TESTIMONY-(6’o»<tW) 

when admissible 453 

PERSON LAWFULLY AUTHORISED. (See Agent) 

PERSONALTY, what is, though annexed to land 849—861 

presumption as to ownership of, from jibssession 126 

PETITIONING CREDITOR, when estopped from di-sputing bankruptcj 652 

PETTY BAG OFFICE, records*in, proveabie by office copies 1235 

what records are deposited in 1236 

proof and effect of certificates of doculnents being enrolled in 1316 

PETTY LARCENY. (See Larceny) 

PETTY SESSIOI4S. (See Jmticee) J 

PE VEttIL, records of abolished Oouxt of, where deposited 1198 

PEW, entries in vestry-books, when evidence to support title to 1415 

PHYSICIANS. (See Medical Man) 

inspection of books of College of 1211 

PILOT, presumption against owner of ship, though pilot on board 182 

PLACARDS, how contents of, proveabie 377 

PLACE, allegations of, nnnecos.sary in body of indictment 237, 238 

sufficient to state venue in margin 237, 238 

exception in indiptinent for local offences 238 

what are local offences 238 

allegations of, in civil actions, usually immaterial 236 

of deposit. (See Custody) 385—389, 543—546 

of Hrlh, or death, may be proved by register under Regist. Act, when 1444 
when and how far proveabie by traditions of relations 531 
PLAINTIFF, competent witness for himself. (See Competency) 1086 

compellable to testify for opponent. (See Competency) 1086 

may be examined by defendant prior to trial. (See Parties) 445_452 

cannot split his demand 1362—1364 

PLEAS AND PLEADINGS. (See Issue, General Issue) 

not now signed by counsel 598 

may now be traversed in whole or in part 672 

admissions in, when and how fai- conclusive, (See Admissions) 667—687,1401 
can be taken distributively, when 232—236 

estoppels not binding unless pleaded 99 

PLEADING GUILTY. (See OuUty Confessims) 

PLEADING OVER, effect of, as an admission. (See Admission) * 669—680 

PLEDGE, witness not bound to produce documents which he holds as a 406 

PLUNKETT, Ld., his observations on Stat. of Limit. 

POACHING, within what time prosecution must be commenced 86 

proof of,place must correspond with allegation •* 239 

what sufficient allegation of locality 239 

entering laud by night armed to tako game, offence when three persons 
are together 1096 

one defendant inadmissible witness for the others 1096 

POLICE, appointment of, presumed from acting , 156 

credibility of testimony of 68 , 78 

confessions made under inducement by, inadmissible 718 

duty of, with xospect to taking confession of prisoner 727 

what costa allowed to, as witnesses in crim. trial 1009—1013 

POLICY, public, excludes what evid. (See Privileged Communications) 749.784 
of insurance. (See Insurance) 

POLL-BOOKS, admissible as public documents . 1276 

inspection of 1222 


5 I. 2 
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PARE 

POLL-BOOKS—( ComUinwd) 

when deposited in Chancery, proveable by certified copies 1286 

effect of, as evidence 1416 

POLYGAMY. (See Bigamy) 

POOR-LAW, CommisB., rules and order#of late, how proved 11, 27,1229 

• of present, how proved 11, 27, 1229 

of Irish, how proved 1230 

orders made by, touching settlement, &c., of paupers, effect of 1407 

seal of, judicially noticed 11 

attendance of witnesses before, how enforced 1068 

Act, when it allows inspection of docu^uents • 1223 

valuations in Ireland, public documents - '• 1276 

how proved 1281 

effect of, in evidence . 1416 

POPULATION RETURNS, in custody of Master of Rolls 1198 

how proved 1230 

PORTRAITS, family, inadmissible in cases of pedigree 636 

POSSESSION, presumption of ownership from 126, 663 

declaration by person in, against his own interest, admissible 662—665 

presumpt. of guilt from recent possession of stolen property 137 

of guilt from possess, of coining tools, bank-note paper, &c. 341 

of fraud, from vendor of chattels remaining in 146 

of forged notes or bad money, admissible on charge of uttering 320 

of bill of exchange by drawee, presumption of payment from 163 

of agent, when possession of principal, so as to render notice to produce 
necessary 394 

ancient. (Seo Ancient Bommon) 642—548 

POST, letters sent by, presumed to reach destination in due course 163,164 

when this presumption is conclusive by statute 164 

what notices may he sent by 164, 896, 896 

can depositions under commissions be sent by ? 1263 

POSTMAN, admission of being, from acting os such 653 

POST-MARK evidence of letter being in the post at time and place specified 163 

how proved 1145 

FOST-OFFICEpappointment of person employed in, presumed from acting 167 
books of, admissible os public documents 1276 

proveable by examined or certified copies 1281 

^ when letters presumed to have been put in 166 

Treasury warrants relating to, proveable by the Gazette 1330 

POSTEA, indorsed on ll^isi Prius record, cannot, in general, prove verdict 1256,1266 
ovidencefof fact of trial . 1258 

e. g. to let in testimony of witness since deceased 1268 

perhaps to support indict, against witness for perjury 1268 
admissible before same court at same sittings 1268 

POST LITEM MOTAM. (See Ha Mola) 616—522 

POST-MORTEM INQUISITIONS. (See Inquiritim) 

POSTPONEMENT OF TRIAL from temporary insanity or illnoss of witness 418, 419 
of attesting witness 1466 

that witness may be instructed in nature of oath • 1116 

in consequence of amendment 192, 216 

POTATOES not within § 4 of Stat. of Frauds 860 

POUND-KEEPER, effect of " not guilty” in tres. against, for impounding cattle 295 
POWER, invalid lease granted under a, when confirmed by accepting rent and 

signing a memorandum , 668, 814 
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POWER— {Continued) 


PAGE 


effect of probate of will of wife made in pursnance of a 1269, 1369 

POWER OF ATTORNEY, when agent must be appointed by 811 

mode and effect of granting, by Joint-Stock Co. to execute deeds 810 

PRACTICE, as to postponement of trial. (S®9 Postponement of Trial) 

as to amendments ^ 212 

as to admitting accomplices, and requiring confirmation 795_799 

as to the order of proof, and right to begin and reply. (See Onus Prolandi) 

OB to calling for production of documents at trial 1444 

of superior courte of law, judicially noticed 26 

of other courts, not J 27,28 

PRAYER-BOOK, entry in, admistiblu in maiters of pedigree 634 

must be shown to have been made by relative 63 5 

PREAMBLES, of statutes, admissibility and effect of 1326, 1327 

PREGNANCY, jury of matrons, where prisoner pleads 461 

PREJUDICE, offers made without, inadmissible 631, 648—660 

PRELIMINARY INQUIRIES ACT, how witnesses under, made to attend 

before inspectors ] 065 


PREROGATIVE COURT OP CANTERBURY. (See Ecdesiasiical CourU) 


PREROGATIVF,S OF CROWN, judicially noticed 4 

PRESCRIPTION. (See Custom) 

private prescriptive rights, whether proveable by reputation 505 

Act, within what time title to incorporeal rights must be claimed under 84,85 
taking case out of, by consent or agreement by deed or writing 893 

PRESENCE, moaning of, in Will Act as to attestation 862—864 

PRESENTATION, of a living, right to, not proveable by hearsay . 504 

register of, who entitled to inspect 1211 

PRESENTMENT, of cheque, bill, or note payable on demand, time allowed for 41 

within what hours allowable 41, 42 

in Manor Court, when admissible as reputation 511 

in other coses 1412 

when steward compellable to produce os witness 408 

PRESUMPTIONS, different kinds of ' 79 

legal, must be pointed out by judge 34,115 

legal, conclusive or disputable 79 

conclusive, on what founded ^ 79,114 

when conclusive by statute • * 80—88 

at common law 88—114 

particidar conclusive :— " 

of lease for a year in release reciting it * 80 

of fines being levied by proclamations * 80 

of bill of exchange being a foreign bill, when '81 

of compression of malt 81 

of malice, from destroying works of art in museum 90 

OB to smuggling 119 

of payment, from non-claim witliin six yeaiti. (See Limitations) 82, 88 

of title, from undisputed enjoyment 88, 88 

of religious opinions, from usage for twenty-five years 85 

of innocenoy, from non-prosecution. (See Limitations) 85—87 

of knowled^ of criminal law 89 

of criminal intent, from what acts 89—92 

that party intends natural consequences of his acts 89—92 

in favour of judicial proceedings . 98—95 

in favour of regularity of what formal proceedings 95 
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FAQK 

PRESUMPTIONS-(«>«hn«ed) 

in favour of awards 95 

that deeds, in absence of fraud, were executed on good consideration 95 

that goods have been shipped, when bill of lading negotiated 95 

in favour of ancient instruments* 96, 549 

estoppels. (See Estoppel )« 

admissions in judicio,^Bnd admissions acted upon. (See Admisaiona) 
respecting infanta. (See Infant) 112 

respecting legitimacy 113 

from carrying enemy’s despatches in neutral ship 113 

from spoliation of papers on capture^jf neutral ship * 113,114 

disputable, nature and pnneiplea of ^ * 116 

of law and of fact, distinction between 115 

distinction often overlooked > 116 


of innocence 116 

when met by some counter presumption 116,117 

exceptions to presumption of innocence 117 

of guilt in odium spoliatoris 118 

from destroying evidence 118 

from withholding evidonco 11$, 343, 462, 655 

from fabricating evidence 119 

of unlawful intent, when raised 120 

when not 121 

respecting boundai’ics. (See Boundary) 122—124 

respecting owners of surface and of minerals 124 

respecting ownership of waste lands 125 

respecting encroachments on waste land by tenant 125, 126 

respecting houses let out in flats 125 

respecting right of lateral support, when bouses or closes adjoin 125 

of ownership, from possession 126—129 

of title, from long enjoyment 129 

of regularity, from lapse of time 130 

of grants from the Crown 131 

of conveyance of legal title » 132 

of surrender of lease by operation of law 135 

of surrender of outstanding terms 134 

of title, from acquiescence in chums 136 

against stale demands 136 

of consent, froi|^ general acquiescence 136 

of guilt, from reOent possession 137—139 

of guilt, from possession of coining-tools, kc. 341 

omnia rit6 esse acta 139 

as applied to oifleial or judicial acts 139—142 

cannot give jurisdic. to inferior tribunals, justices, &o. 141,142 

to private acts 142 

that bills and notes are founded on good consideration ' 143 

that lost instruments were duly stamped or enrolled 143 

respecting execution of deeds 143—145 

respecting fraudulent deeds void by the Stat. of EUz. * 92, 146 

respecting alterations in deeds 152, 1446 

respecting deeds of gift 146 

respecting charities 147 

respecting incumbrances paid off by tenant for life 147 

of equitable fraud 146 
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PRESUMPTIONS—(CoBiiMwed) 

respecting execution, alteration, revocation, and construction of 
willfl. (See WUh) 148—1.<52 

respecting mistakes in wills 980 

abatement of legacies in wttls 152 

bequest of annuities ^ 152 

cumulative legacies and double portions 982, 983 

sjitiafaction of debts by legacies * 983 

legacies to executors I 53 

emblements I 53 

that dociynents were made on day they bear date 163 

. exceptions to thisirufe. Bode) 154, 480, 669—673 

of due appointment from acting in public office 155 

of validity of marriage do facto 

of marriage, from cohabitation 157 

exceptions to this rule I 67 

respecting professional men, from their acting as such 158_161 


from usual course of trade or business 161 _I 66 

of conversion in trover, from demand and refusal 161 

that contract was made in accordance with usage 165 

that contracts are to bo performed within reasonable time 162 

that bill found in hands of drawee has been paid 163 

that all rent due has been paid if receipt for last quarter produced 163 

Sis to wliat constitutes a debt or a loan I 63 

respecting right to determine tenancy from year to year 161 

respecting right of mortgagor to distrain for rent as baiiitf of mortgagee 161 

respecting the hiring of servants 162 

respecting partners 166 

respecting agents 167,168 

respecting surgeons and apothecaries I 69 

respecting terms of tenancy and seiwice 161^ 162 

respecting transmission of letters by post I 63 

respecting carriers and innkeepers 168 

respecting masters of steam-vessels, when accident occasioned by collision 0 


respecting infants. (See Infant) 
respecting capacity of infant witnesses 
respecting coercion of married women • 

respecting agency of wife 

respecting parent and child when they boar the same name 
respecting continnanco of human affairs i 

of partnership, &c. / 

of opinions 
of life 

respecting survivorship 
respecting the foundering of ships 
respecting the seaworthinoas of ships 


169 
1117 

170 

171 

172 

173 

174 
174—177 
178—180 

180 

181 


respecting dereliction 181 

respecting liability of shipowner, tliough pilot on board 182 

for rapairs or stores ordered by master X82 

respecting domicil 183 

respecting copyhold property 183 

rospeoting the limitation of a peerage I 84 

respecting the capacity of deaf and dumb wUnesaes ^ III 7 

respecting religious belief in witnesses }] 2 I 
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PRESUMPTIONS—(CfaJKinwd) 

of international comity 184 

effect of, in shifting burthen of proof. (See Om» ProhantU) 335—342 

of fact, nature and principlet of :— 184 

against testimony of accomplice * 186 

verbal admissions , 186 

of account stated from production of I. 0. U. 128 

are questions for jury dided by advice of judge 186 

what raised by equity against apparent intention of instrument. (See 
Jtebutling an Equity) 982—986 

distinction between legal presumption^and rulos of construction 986 

PRETENCES. (See Falw Prettnea) , i « 

PREVIOUS CONVICTION. (See Certifcate») 1162, 1299—1303 

admissible to rebut evidence of prisoner’s good character 324 

PRIEST, Roman Catholic, confession to, not privileged 723, 724, 765—757 

PRIMARY EVIDENCE. (Sco Best Evidence) 

PRINCIPAL. (See Agent, A cceasory) 

effect of recognition by, of unauthorised act of agent 496, 811, 899 

debtor, admissions by^ when evidence against surety 640 

felon, confession by, no evidence against accessoiy 747 

record of conviction of, no evid. of his guilt, as against accessory 135.5, 1356 
PRINTER to Crown or Parliam., what docs, printed by, want no proof 15, 1226, 1227 
PRINT-WORKS ACT, convictions under, how proved 1245 

surgical certificates of age under, proof and effect of 1314 

burthen of proof of age in proceedings under 342 

PRISON, books, adraissiblo as public documents 1275,1276 

how proved 1279 

effect of 1414 

on indict, for breach of, proof and effect of cJirtificate of conviction 1301 
person confined in, may be summoned as witness by habeas corpus, or 
judge’s warrant or order, Attendance of Witnesses) 1025—1030 

no proof required of handwriting of keeper of Queen’s pribou 21 

PRISONER, when evidence of character of, admissible for 323 

against 324 , 

if witnes| called to character of, on chargo of felony, not capital, pro¬ 
secutor may prove previous conviction 324 

mJde to atlendas witn., by hab. corp. (See Attendance of Witnesses) 1025—1029 
by order of judge, when 1029 

in Ireland, when 1029, 1030 

may enforce attoifdance of witnesses 1016 

no provision for paying tke expenses of such witnesses 1016 

when Court will order property found on, to bo restored 1017 

confessions by. (See Confessions) 

writings in possession of, operate as admissions, when 661 

error in name of, may be corrected 249 

PRIVATE ACTS OF PARLIAMENT, how proved 16 

admissibility of recitals in 1327 

PRIVATE RIGHTS, not proveable by reputation 606 

unless perhaps in the case of prescriptive rights 505 

PRIVATE WRITINGS, when evid. os part of res gestic. (See Hearsay, 

Conspirators) 487 —491 

rules governing the interpretation of 914—917 

contemporaneous, admissible to explain each other 930 

contents of, not proveable f>y parol. (See Best Evidence) 368 



INDEX. 


1625 


PRIVATE WRITINGS— 

cross examination as to contents of, allowed, though not produced 1168 

mode of proceeding in such case ] 168—1170 

this rule inapplicable to criminal trials 1171 

when necessary to show that they com* from proper custody 643 

what is proper custody of ^ 387—389, 648—646 

inspection and production of, lefore trial, how obtained: — 1422—1442 

old law of profert and oyer • 1422 

open to what objections 1422 

now abolished 1423 

when judg 9 used to order inspectien of, at common law 1423—1427 

inspection of all, set foithjby eftlyjr party in pleading 1423 

which defendant held as trustee for plaintiff 1424 

applicant must have had legal interest in instrument 142I>''' 

must have been party to civil suit actually pending 1425 

where deft., though not possessed of docura. had control over it 1426 

where document was in custody of stranger 1426 

application to judge at Chambers, most convenient 1423 

on what affidavit application founded 1424, 1426 

application made on suggestion of forgery 1427 

application for production, to get instrument stamped 1424 

Lord Mansfield wished to extend this jurisdiction 1427 

legislature has extended it 1428 

1. by Lord Brougham’s Evid. Act, 1851, 14 & 15 Viet., c. 99, s. 6 1428 

limited object of this clause, and why limited 1428 

not to discover existence of documents 1428 

but to obtain inspection when document shown to exist 1429 

2. by Com. Law Proced. Act, 1854,17 & 18 Viet., c. 125, s. 60 1430 

this clause substitute for bill of discovery l430 

mode of proceeding under these enactments 1430 

cases on the subject 1431—1434 

inspection of, how enforced by bill of discovery. (See Discov&ry) 1434—1438 

• by summary order in Chancery 1488 

in Ireland 1440 

by Court of Probate 1441 

in county courts 1441, 1442 

under special Acts • * 1442 

what sufficient excuse for non-production of, at trial, (See 
Secondary Evidence) 384—409^^443 

when lost, what search sufficient to let in secondary avidence. 

(See Lost Instrument, Custody) 385—390 

when Jost presumed to be duly stamped 141,143 

if in hands of opponent, when and what notice to produce neces- * 
sary. (See Notice to Produce) 393—405, 1448 

party served with notice, not boun^ to produce 1443 

after notice, what is the propef for calling for production 1444 

production of papers upon notice, not .make them evid. 1444 

unless opposite party inspects then ' '. 1444 

party refusing to produce docum. hfter notil^, cannot put it 
in as his evid. ' ’ 1444 

alteration in, effect of. (See Alteration) 1446—1462 

mutilated docs., when admissible, if coWin^ f^sa proper custody 1462 

what must be attested. (See Altettiv^W&uestj . 1464 

necessity of calling attesting witness, * (See WUnsas) 1468—1474 
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proof of identity of party to suit with person executing instru¬ 


ment. (See Idmtiiy) I 474 _ 1473 

modes of proving handwriting. (See Handwriting) 1478—1491 

PRIVIES, different kinds of « 93 ^ 641 

iu blood, as heir or co-parcener 93 ^ 641 

by estate, as feoffees, donees, lessees, assignees, joint tenants, and suc¬ 
cessive bisliops, redkirs and vicars 93 ^ 641 

in law, as exors. admors., lords by escheat, tenants by the custody, 
tenants in dower, husbands suing, or defending in right of their wives 98,641 
estoppels binding upon « ,98 

unless privy would bo aggrieved op (fefratjded by conduct of his party 98 
admissions evidence against 641—646 

e. g. declarations of ancestor admissible against heir 642 

of intestate against administrator 642 

of landlord against tenant 642 

of bishop, rector, or vicar against sticces.sor 642 

but declarations of executor not admissible against special administrator 642 
nor of tenant against reversioner 643 

how far declarations of lessee of tithes against vicar 643 

of tenant in ejectment against landlord defending 643 

of assignor of chattel against assignee 644 

only when identity of interest between them 644 

as where assignee is mere representative of assignor 644 

or has acquired title with notice of admission 644 

or has purchased stale demand 644 

e. g. indorsee taking bill after due, or without consideration 644 

declarations of prior holder of bill inadmissible, when 644 

possession of, when possession of party, so as to make notice to produce 
necessary 394 

judgments inter partes binding in, when 1348, 1349,1352 

PRIVILEGE, of copyright. (See Copyright) 

of witness, as to not answering (piestioua. (See IF/tnmrs) . *1174—1186 

of witness, parties', counsel and attorneys, os to arrest. (See Arrett) 1068—1078 
of Parliament, judicially noticed 4 

PRIVILEQED*C0MMUNICAT10NS, when inadmissible 749—784 

1 . - commdniciftions between husband and wife 749 

extent and moaning of rnlo 749 , 760 

2 . made to legal acirtser, principle of exclusion 760—762 

who are included in rule as legal advisers 75 I, 759 

counsel, attorney, ok. solicitor 761 

interpreter, intermediate agent, attorney’s town agent, foreign 
‘ counsel, barrister's or attorney’s clerks 769 

perhaps oxor. of attorney as to papers of client coming to his hands 760 
medical men not within rule 766 

clergymen and Roman Catholic priests not within rule 765 

propriety of extending rule to clergymen 755 

clerks, bankers, stewards, conddential friends, not within rule 755 

perhaps licensed conveyancers , 755 

privilege, that of client 760 

rule, how applicable when legal adviter interrogated 752 


communica. need not relate to litigation commenced or anticipated 752 


must relate to matters within ordinary scope of legal adviser’s duty 768 
communication made for criminal purposes 762, 762, 766 
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PRIVILEGED COMMUNICATIONS-( 6 ' 0 M<inMerf) 

trustees aud mortgagees, how far protected from producing title- 
deeds of cestuis quo trust, or mortgagors 757 

rulo applies though client stranger to suit 758 

documents in hands of solicitor to^assignees of bankrupt 758 

party not bound to produce docum. need not disclose its contents 757 
where attorney has violated his trust * 761 

documents not inadmissible because illegalljt taken from him 761 

attorney must have been acting as legal adviser 761 

no regular retainer necessary 761 

perso^ not attorney, consulted as such 761 

rule, how applicable whe^p cl^enA Aiterrogated 762 

docs not extend to communication before any dispute 762, 763 

this rule unsound in principle 77 (o 

explained away by Ld. J. Knight Bruce 763 

when attorney acting for opposite parties 764 

protection remains for ever, unless removed by client 765 

whether protection extends to crimes 752, 762, 766 

apparent exceptions to rule 768 

illustration of these exceptions 769—774 

attorney turning informer as co-conspirator 769 

statements made before retainer, or after employment ceased 769 

attorney consulted, but not employed, being under-sheriff 770 

offers of compromise made between parties in presence of attorney 770 
information communicated to attorney from collateral quarters 771 
questions asked attorney as to matters of fact 771 

attorney may prove client’s handwriting 772 

must state facts on which his opinion of testator's capacity founded 773 
may identify his client as having sworn to answer in Chancery ’ 773 
rulo does not extend to unnecessary communications 773 

attorney as attesting witness must prove execution by client 774 

cannot state whether document intrusted to him was duly stamped 774 
^ or had erasure upon it 774 

3 . judges, arhitraiors, and counsel, not bound to testify os to matters in 

whic'n they have been judicially or professionall;j^ engaged 775 

reasons for, and extent of, rule 776 

4. secrete o/iS<a«c, excluded, from public policy • * 776 

communications to government for detecting crimes 776 

channels of information—informers • 6 

proceedings of grand jurors « 778 

of petty jurors, grounds of verdict 780 

statements within walls of parliament 781 

■ official communications to government officers • 781 

6 . how far evidence con be rejected on ground of indecency, or of 

injury to feelings or interest of strangers 782 

non-access not to be proved by husband and wife 783 

how far parents can bastardise their issue 783 

defence of, available under general issue in action for defamation 286 

jury n^ust determine whether communication mode bonk fide 60 

judge will decide whether the occasion justified the communication 50 

PRIVY. (See Privies) 

PRIVY COUNCIL, witness how made to attend before 1038 

PRIVY SEAL, judicially noticed . 8 

PRIZE, judgment of Ct. of Admiralty on questions of, conclusive,'when 1342, 1343 
of foreign Cts. of Admiralty, effect of 1381, 1386, 1387 
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PRIZE-FIGHT, parties attending a fatal, guilty of raanslaugliter 797 

do not require corroboration as acoomplices 797 

PROBABILITY, what constitutes 71 

of statement, one test of truth 71 

PROBABLE CAUSE, question for judgr 37 

in action for malicious prosecution, jury may, but not bound, to find 
malice from want of * 122 

put in issue by plea ofrnot guilty 286, 286 

PROBATE, what it is 1269 

what proof required before it will be granted 1269 

when granted, in cose of will lost or destroyed , 391 

how proved, when granted * ^ 381, 1269 

revocation of, how proved 1269, 1270 

when evid. of will, in case of realty 1404—1406 

if proved in solemn form, and heir and devisees cited 1406 

if notice of proving devise by, given 1406 

conclusivo and sole evidence of executor’s title 1269 

.exception in case of will of wife made in pursuance of a power 1269,1369 
stamp on, how far proof of assets 707, 708 

grant of, is a judgment in rem 1342 

is it evidence for deft., on indictment for forging the willl 1344 

will not exclude evid. of testator’s insanity, where exor.’s title not impeac. 1344 
may be defeated by proof that testator is alive 1371 

granted by diocesan, how defeated before Jan. 11, 1868 1370, 1371 

effect of foraign 1389 

PROBATE, COURT OF, seal of, judicially noticed 9 

notice to admit documents in 633 

attendance of witnesses in, how enforced 1039 

scale of remuneration to witnesses in 998 

jurisdiction of 382 

probate granted by, how proved 382 

exemplification granted by registrar of 382 

commissions to examine witnesses granted by ^ 444 

attend, of wita. before such oommiss., how enforced 1066 

inventory exhiluted in, how far admission of assets 707 

common law rules of evid. observed in 795 

documents'of, where deposited 1201 

how inspected 1201 

•• • original wills, where deposited 1200, 1201 

ho^ inspected 1201 

calendars of grants of pr^b. and admon., how inspected 1201 

register of, how proved 1282 

what decisions of, judgments in rem 1342 

can grant probate of wUla relating to realty 1404, 1406 

can enforce production of wills, Ac., when 1441 

PROCHEIN AMT, admissions by 609 

not a party within rule making judgm. evid. for or against parties 1349 

PROCLAMATIONS, judicially noticed 4,16,1227 

at least proved, by production of Gazette 1227, 1328 

admissibility and effects of recitals in 1326 

of foreign states, how proved 17,1228 

of colonies 17, 1228 

when presumed posted by authority 139 

refusing to disperse after, only felony when 12 or more persons assembled 1096 
one deft, in such case, incompetent witness for dr against others 1096 
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PROCLAMATIONS— (Continued) 

fiuoB wben presumed to have been levied with 80 

'when not gg 

this faet not proved by chirograph 1235 

PROCURATION, wbat documents may be signed by 898, 899 

PRODUCTION OF DOCUMENTS, before trial, ^ee Private WriftTigt, 

Discovery, Public Records and Documents) 
at trial. (See Notice to Product * 

when witness not bound to produce documents 406 

witness called to produce a document, need not bo sworn 1165 

« «if unsworn, cannot be cross-examined 1166 

of wills may be enforced by C|ji. ofIPrpb., when 1441 

of articles to be identified by jury 461—464 

presumption from non-production of evidence 120 , 343 , 462, 6 ^ 

presumption of title to documents from production 128 

PROFERT AND OYER, old rule requiring, abolished 1422, 1428 

PROFESSIONAL, confidence. (See Privileged Comm'micatwns) 750—774 

men, presumptions respecting, firom acting as such 158 

entitled to what allowance as witnesses 996 

treatises, may be refetTed to by experts to refresh memory, when 1148,1150 
PROFITS A PRENDRE, wben barred by Prescription Act 84 

how taken out of Prescription Act - 84, 893 

must bo created or assigned by deed 800 

how far § 4 of St. of Frauds applies to 847 

PROHIBITION, on motion for, Q. B. will reject intendment that inferior Court 

will outstep its duty 142 

PROMISE, excludes confession, when. (See Cbn/ession) 717—730 

does not exclude evidence offsets ascertained by confession 745 

must by bo signed writing if made ;— 

1 . by exor. or admor. to pay out of his own estate 

2 . by any man to answer for default of another 

to pay debt barred by St. of Limit. 

0 Tenlerdm's Act) 
wbat consideration will support 
ratification of, by infant must be signed 
PROMISSORY NOTE. (See Bill of Exchange) 

PROOF, defined • 

order of. (See Onus Probandi) 
when unucccssaiy. (See Judicial Notice, Presumptiofn) 

PROPER CUSTODY, (^e Custody) • 

PROPERTY, presumption of, from possession / 

finding of, in consequence of confession, admissible, when 
found on prisoner, when Court will restore 
PROPOSAL, in writing, not acted upon, need not be produced 
PROPRIETORY INTEREST. (See Intmst) 

PROSECUTIONS. (See Malicmu Prosecutions, Indictments) 

PROSECUTOR, name of, must bo proved as laid. (See Fariowce) 246 

misnomer of, how amended. (See Amendnwnl) 216 

rules for describing, in indictment 246 

when more than one, what suffloieut description 248 

not competent witness when be bos addressed jury as advocate 1110 

no legal right to address jury as advocate 1110 

may be ordered out of Court, if a witness . 1129 

wife of, admissible for or against pHsoner 1102 


831 

831, 839—842 
(See Lord 

610, 611,878 
* 833 

887, 888 


1 

-351 

I m 

-646 

126 

746 

1017 

368 

-566 


385—389, 643- 


562- 
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HIOSECUTOR—{(7<»KmM«d) 

inducemcntB by, will excludo coufesBion, when. (See Confeitioni) 718 

expensos of, when allowed in felonies 1002—1004 

in misdemeanora 1004—1006 

scale of such allowances as fixed by Home Secretary 1008—1014 

rewards granted to, for activity and zeal, when 1012—1016 

in trials for rape, bad character of prosccntiix, when evid. 332 

when spccVfic immoral acts of, may be proved 332, 1164 

may be cross-examined as to immoral conduct 1164 

PROTECTION OF WITNESS, as to self-crimination. (Sea Witnetm) 1174—1185 

as to arrest. • (See An'eat) , 1068—1078 

PROTECTOR, consent of, to disposition o^ tenant^'n tail, must bo by deed enrolled 910 
PROTEST, of bills of exchange, must be attested by two witnesses, when 900, 1464 
when presumed 657 

of foreign bill, how proved 381 

PROTHONOTARY. (See Afaster of Law Courts) 

PROVIDENT SOCIETIES, rules of, how proved 1288 

PROVISIONAL C0.\1MITTEE, of intended Co., liabilities of member of 694 

PROVOCATION, evidence of, in mitigation of damages in action for libel 320 

PUBLIC AND QENERAL INTEREST, hearsay admissible in matters of 498 

why received 498, 606 

distinction between matters of public, and those of general, interest 499 

in public matters, reputation from any one admissible 499 

in general matters, declarant must have competent knowledge 499-—501 
when such knowledge will be presumed 501 

examples of matters of 602—504 

not of 504 

is reputation admissible respecting private prescriptive rights? 506 

hearsay as to particular facts inadmissible 507 

reputation admissible, without proof of exercise of right 508 

against public rights 509 

forms in which hearsay admissible 510—515 

oral declarations • 510 

recitals in deeds, copies, and abstracts of deeds 510 

m^ps, howfar 510 

presentments and depositions in manor courts 511 

verdictsf judgments, decrees, and orders of courts .511—515 

not interlocutory orders , 514 

* * declarations post litem motam inadmissible. (See Lis Mota) 516—622 

PUBLIC HISTORIES, when admissible 23, 1421 

PUBLIC OFFICE, pre8umptiou**^s to course of 161 

PUBLIC OFFICER, presumption of appointment of, from acting 155 

. instnftnent of appointment need not be produced 408 

PUBLIC POLICY, excludes what evid. (See Privileged Communications) 749—784 

PUBLIC RECORDS AND DOCUMENTS, what incbided under this head 1194 
mode of obtaining inspection and copies of: — 1194—1225 

general records of realm under charge of Master of the Rolls 1194—1199 

regulation as to inspection of them, and fees charged 1196 

whether public have a right to inspect them 1197 

present repositories of public records 1197,1198 

enumeration of those in custody of Master of the Rolls 1198 

repositories of other public documents 1199 


^ of wills 1200,1201 

iospection and exemplification of records of Sup. Cts,, right of public 1201 
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PUBLIC RECORDS AND DOCUMENTS -(Uonimited) 

«vea where subject concerned against Crown. 1201, 1202 

provided they be required os evidence 1202 

prisoner not entitled to copy of indictment for felony 1202 

may claim to have it read slowly in open court 1202 

rule does not extend to treason 1202 

to misdemeanors 1202 

the rule highly unjust * 1202 

copy of depositions, when demandable 1203 

copy of record of acquittal or conviction, when domaudable 1204 

right to ins^ject records of inferior courts 1206 

how fai' applicant mus^bc^iutdlested 1205 

course to be pursued in case of refusal 1206 

Q. B. will grant mandamus for production of, to every person interested 12(fR 
what amount of interest necessary 1206 

inspection of semi-pubiic documetUs a< common law :— 1207—1214 

of court rolls 1207 

of Corp. books by members 1208 

by strangers 1209 

of parish books by parishioners or strangers 1210 

of books of Commiss. of Sowers 1211 

of books of College of Physicians 1211 

of bishop’s register of presentations and institutions 1211 

of deposit aud transfer books of Bank by fundholders 1211 

of East India Co. 1211 

of Custom House books by merchants 1212 

inspection will bo refused to persons having no interest 1212 

neither law nor equity will force a man to allow inspection of docu¬ 
ments, in order to support prosecution against him 1212 

quo warranto not a criminal proceeding within this rule 1213 

but indictment, to try a right, is 1213 

must officer of Court allow inspection of dooms, to support action 
against him ? 1213 

Ct. of law will not interfere without affidavit of demand aud refusal 1213 
how, if inspection offered as a favour, but not as a right 1214 

inspection of what documents governed hy statutes: 1214—1226 

of registers of births, baptisms, marr., deaths, and burials * 1214 

of non-parochial registers in custody of Registrar-Qen. 1216 

what these registers consist of *216# 

contents and repositories of lists of these regis^rs 1217 

of books of municipal corporations / 1217 

of books of joint-stock banks 1218 

of documents kept by registrar of joint-stock Cos. • 1218 

of documents of Cos. subject to the Consolid. Acts 1218—1220 

of accounts of railway companies 1220 

of registers of copyright & assignments, kept at Stotioners’ Hall 1221 

of designs at registrar’s office of copyright of designs 1221 

of rolls of attorneys and other books respecting them 1221 

of maps and documents deposited with Clerks of the Peace 1221 

of lists of jurors 1222 

of documents in custody of Steward of Barmoto Courts 1221 

of lists of voters, fto., for members of Parliatoent 1222 

of books kept under Poor-Law, Highway, and Turnpike Acts 1223 

of accounts of trustees of Charities * 1224 
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PUBLIC RECORDS AND DOCUMEIJTS—(Con<t»«erf) 

of account-bookB of commisa of public baths 1224 

of warrautB of attorney and cognovits filed in Q. B. . 1224 

of judge’s orders to enter up judgment by consent, filed in do. 1224 

of bills of sale of personal ohattels, filed in do. 1224 

of lists of parsons whose realty is affected by judg., &o. kept in C. P. 1225 
of index of Crown debtors, kept in same place 1225 

of lists kept by Proth. of Com, Pleas at Lancaster 1225 

of indexes at office for registr. of assurances of lands in Ireland 1225 
of certificates of naturalisation, enrolled in Chao. 1225 

of documents kept by registrar ef metropolitan buildings 1225 

of registers of vessels kept by r4gist]^rS|pf British ships 1225 

of documents recorded by llegistrar-Qen. of seamen 1225 

of register of coal whippers 1225 

proof of pvhlic records and documents ;— 1226—1326 

contents of, not proveablo by parol. (See Beat Evidence) 361—363 

legislative acts 1226 

public statutes 1226 

local and personal Acts 1226 

private Acts 1226 

Irish statutes prior to Union 1226 

foreign statutes or laws. (See Experts) 1227 

acts of State ' 1227 

royal proclamations 1227 

British treaties 1227 

charters, letters patent, grants from Crown, pardons, & commiss. 1227, 1228 
acts of State of foreign government 1228 

of British colony 1228 

journals of either House of Parliament 1228 

articles of war 1228 

rules, orders, and regulations of late Poor-Law Commiss. 1229 

of Poor-Law Board 1229 

of Irish Poor-Law Commiss. 1230 

general recchrds bf realm in custody of Master of the Rolls 1230 

when original record required to be produced, rule or order necessary 1230 
of records and quasi records of superior courts 1231 

when ori^ina^. record must bo produced 1232 

when record must be proved by exemplification under great seal 1232 

* • may be proved by exemplication under seal of particular court 1233 

e by office copy. See (Copy) 1283—1238 

by examined copy, {Sob Copy) 1238 

records and judicial proceedings of Admiralty Court 1239 

‘ of Eccles. Courts 1239 

of Court of Stannaries 1239 

of Courts of Quarter Sessions 1239 

of inferior Courts 1239 

statutable proof of records and proceedings of particular tribunals, and 
of particular judicial documents 1240—1249 

statutable proof cumulative, not substitutionary 1240 

of proceedings of Courts of Bankruptcy 1240—1243 

of bankrupt’s oertifiente 1242 

of proceedings of Insolvent Debtors* Court 1243 

of County Courts 1244 

of particular judicial documents 1245 
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PUBLIC RECORDS AND DOCUMENTS— 

of records and proceedings of Foreign and Colonial Courts 1246 

of Irish documents in England 1247 

of English documents in Ireland* 1247 

of English and Irish documents in the Colonies 1248 

of proceedings of Scotch Bptcy. Ct. in England and Ireland 1248 

special mode of proving docs, coming from*abroad or from out of 
jurisdiction • 1260—1265 

colonial depositions, colonial warrants 1260 


certificate of default in Irish or Scotch witness to obey subpeena 1260 


depositions taken in India respecting misdemeanors 1261 

doposltiona under Merchant Shipping Act 1251,1252 

affidavits sworn abroifd i&der Cbm. Law Proc. Act 1262, 1263 


Bankrupt Act 12fi3 

before envoys, consuls, &c. 18, 1264, 1256 

answers, examinations, affidavits, &c., sworn abroad under 15 & 16 
Viet., c. 86 18, 1263 

record, to bo admissible, must in general be finally completed 1256 

0 . g. indictment, indorsed true bill, inadmissible 12S6 

so, Nisi Pnus reooi-d, with postea indoi'sed, to prove verdict 1266 

record need not bo enrolled on parchment 1256 

minutes of judgment admissible, whore formal record never drawn up 1256 
e. g. minutes of judgment on journals of House of Lords 1256 

book of Clerk of Peace, in which removal orders entered 1266 


minute books of Eccles. Courts, Courts Baron, Sheriffs’ Courts, 
Mayors’ Courts, &c. 1267 

when record admissible, though not finally completed 1267 

1. if former trial before same Court at same sittings 1267, 1258 

2. if record when required as ovid,, cannot have been formally completed 1258 

3. if object merely to establish fact that trial has been had 1258 

e. g. to let in testimony of witness sinoo deceased 1268 

to support indictment against him for perjjiry 1258 

how much of the proceedings must be proved 1269 

record may bo alone proved, if object merely to prove its existence 1269 
prelinihicivy pToceidinys neccssuTy to be pn^calf if record relied on os proof 

of facts stated therein _ 

what preliminary proceedings must be proved in giving evidence 

of decrees in Chancery ^ 1259 

of judgments of Ecclos. Courts, and Ct of Admir. 

of Insol. Debt Ct and other inferior Cts, 1260 
of answers in Chancery ^ * 1261 

of depositions in Chau, under old law 1261, 1262 

under new system 1262 

if o.if.ionf ^ 9.ft*T 


of depositions under special commissions 
proof of transmission of depositions 
of inquisitions, surveys, extents, &o. 
of examinations by commies, at com. law 
of awards 

bf awards by public officers 
of bankrupt’s certificates 
of depositions in bankruptcy 
of ancient records 
proof of writs and warrants 


1263 

1263 

1264 
1264 

1264—1266 
1266 
1242, 1266 
430, 1266 

1267 

1268 
5 H 
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PUBLIC RECORDS AND DOCUMENTS- 

of orders or certificates of judges 1263 

of rules of inferior courts 1268 

e. g. of Insolvent Debtors* Court 1268 

of exon, of pris. taken by Js^or coron. (See Confemon) 733—737,745,1264 
of depoans. of witn. taken by same parties. (See Deporirionel 423,427,1264 
of probates of wills * 381, 1269 

of letters of adLunistration 1270,1271 

proof of official registers 1271 

why admissible 1271 

must be such as law requires to ^e kept for public benefit 1271 

what are not official registers «- ' 1271—1273 

foreign and colonial registers ‘ 1273 

entries must bo made promptly by proper person in proper mode 1274 
enumeration of official registers 1274—1276 

what regist. and public docs, must be proved by originals 1277—1279 

may bo proved by examined or certifiod copies under 
Lord Brougham’s Act. (See C’opy) 393,1280—1282 

by certified copies under special Acts. 

(See Copy) 1283—1296 

proof of certificates. (See Certificates) 1297—1315 

of enrolment of deeds, &c. (See Enrolment) 1315—1322 

of by-laws. (See By-laws) 1322—1326 

admissibility and effect of public records and documents; — 1326—1421 

of recitals in statutes and proclamations 1326, 1327 

in private Acts 1327 

of Queen’s speech on opening Parliament 1327 

of addresses of either House to Crown 1327 

of journals of either House 1327 

of journals of committee of privileges 1327 

of foreign declarations of war sent to Secretary of State 1327, 1328 
of diplomatic correspondence 1328 

of government Gazette. (See Gazette) 1328—1332,1400 

admissibility Qndrfffect of judicial records and documents: — 1332—1409 

judgment conclusive against all the world of its existence, date, 

find legal conseqiiences 1332 

. illaatKatiopB of this rulo 1332—1335 

judgments inter alios evid., whore record matter of inducement 1335 

judgments, when admissible to protect judge 1335—1338 

conclusive of facts stated, even those necessary to give jurisdiction 1335 
this rule does no? protec| justices acting ministerially 1337 

e. g. justice issuing warrant of distrosa to enfore rate 1337 

judgipent when admissible to bind opponent on facts determined 1338 

1. judgments in rem :— 1339—1347 

such judgments defined 1339 

what are not 1340 

what are 1341—1343 

how far conclusive without being pleaded 1338 

how far binding upon strangers 1343 

conclusive in civil cases of facts adjudicated, Unless want of 
jurisdiction, fraud, or collusion be proved 1343 

but not of facts on which adjudication rests, if such facts put 
directly in issue in subsequent suit 1344 

conclusive on parties of facts directly in issiie and determined 1345 
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PilQIE 

PUBLIC RECORDS AND DOCUMENTS—(C'o»^^n«eei) 

effect of conflicting I 345 

are they binding in criminal cases ? 1346 

2. judgmmta inter partes :— • 1347—1368 

not admissible for or against strangers 1347 

except on public subjects as evidence of reputation 1348 

then binding on parties, and odmissfble against strangers 1348 

always admissible against parties or privies • 1348, 1349 

not conclusive unless pleaded as estoppel 1349 

but cogent ovidence, and why 1349 

who are parties within this rule I 349 

all individually name^ in recA'd 1349 

prochein amy of infant not a paA^y, but infant is 1349 

where person sui juris made party without consent 1390 

how such person should proceed on hearing of action 1350 

are persons on whoso behalf action brought or defended parties 1 1350 

who are privies within this rule 1352 

who are not 1356 

where privy has been witness in former suit 1353 

judgment against one joint debtor admissible for other 1353 

may be pleaded and proved in bar without satisfaction 1353 
judgment and satisfaction against one joint and several debtor, 

may be pleaded as estoppel by othor 1354 

pendency of action on joint contract or trespass, effect of on 
second suit 1354 

judgment when admissible for garnishee 1354 

crim. prosecution inadmissible in civil action 1355 

unless admisB. as evid. of reputation 1355 

judgment in civil action inadmissible in crim. prosecution 1355 

record of principal's conviction inadmissible on trial of accessory 1356 
verdict for or against tenant for life not evid. for or ag. reveraioner 1356 

verdict against lessee not evid. against lessor 1356 

when record conclusive as an admission 1356 

judgment on plea of guilty evid. against prisoner in civil action 1357 

judgment must have decided point in issue in second suit 1357 

the two actions noed not be in same form, if issues same 1357 

identity of writs immaterial, if issues different , • 1357 

illustrations 1857—1359 

immaterial that plaintiff in first action is defendant in second, • « 

if points in dispute tho same ^ I 359 

defendant after pleading set-off, bringing ^ion for demand 1360 

judgment when not conclusive in cross-actions 1360 

if suits merely relate to same transaction or property • I860 

running-down cases 1360 

test of admissibility, will same ovidence sustain both actions 1361 

plaintiffs cannot split their demands 1362 

illustrations in superior Courts 1362 

in County Courts 1363 

judgment on one indictment when conclusive on a second 1364—1368 

indictment for burglary and stealing goods of A., no bar to 

indictment for burglary and stealing B.’s goods 1364 

burglary and stealing—burglary with intent to steal 1364 

larceny—obtaining same goods under falso pretences, 1364 

other examples 1866, 1866 

5 m2 
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PUBLIC RECORDS AND DOCUMENTS—(CbwtMwted) 

acquittal for murder, 2nd indictment for maualaugliter 1367 

indict, fur compound offence, 2nd indt. for simple off. included therein 1867 
indict, for simple offence, 2nd indict, for compound off. including the 
former ® 1367 

how to act, if indict, for simple offence preferred by mistake 1368 

ruUi applicable to jvdgmenU in rem and inter partea: — 1868—1379 

1. judgments not etid. of matters collateral or to be inferred 1368 

2. judgment inadmissible against stranger on proof of fraud 1369 

is it admissible against iimocent party ? 1370 

admissible against guilty party ^ 1370 

8. judgment inadmissible on prqof^ of wan* of jurisdiction 1370—1376 

what offences not cognizable at Quarter Sessions 1371 

summary convictions, want of jurisdiction 1372 

adjudication must disclose facts sufficient to give jurisdiction 1373 

illustrations 1373, 1374 

facts showing jurisdiction when implied 1375 

4. judgments inadmissible, unless final 1375 

when not on merits 1376 

orders of removal quashed not on merits 1376 

judgments inadmissible, on proof of reversal 1377 

effect of pendency of writ of error 1378 

effect of judgments will sometimes vary, os pronounced in 
favour of one or other party 1378 

admiatibility and effect of foreign judgments: — 1379—1396 

term includes those of Irish, Scotch, colonial and foreign Cts. 1379 

how far rules identical with those governing home judgments 1380 

proof of jurisdiction of foreign tribunals 1380 

how far necessary to plead facts showing jurisdiction, when 
relying on judgment as an estoppel or justification 1881 

jurisdiction of foreign prize courts 1381 

of foreign courts on questions of marriage or divorce 1381 

of foreign courts over real property in this country 1382 

what plea to jurisdiction of foreign court must contain 1383 

‘ foreign judgments repugnant to justice 1384 

or obviously erroneous 1884 

want of notice of foreign suit 1386 

foreign judgments in rem, when conclusive 1386—1389 

• < foreign courts of Admiralty on questions of prize 1386 

foreign sentenfes as to marriage or divorce 1387, 1388 

as t4 guardianship 1388 

as to bankruptcy and insolvency 1888 

potvers of guardians strictly local 1388 

effect of foreign probates or letters of administration 1889 

they do not entitle parties to sue here 1389 

foreign judgmerUs inter partes, when pleaded as a defence 1389, 1390 

1. when adverse to party bringing second action 1390 

2. when in his favour, and he has declared again on orig. cause of act. 1390 

foreign judgments inter partea wlten sued upon , 1391—1396 

when such judgments may be sued upon 1391 

are they conclusive when sued upon? 1392—1396 

foreign judgment conclusive if it comes collaterally in question 1896 

does not merge original cause of action 1396 

admissUnliiy of adjudicaiiona in bankruptcy , 1396 
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PUBLIC RECORDS AND DOCUMENTS— 

notice of intention to dispute bankruptcy 1397 

when and how served and form ^f 1398 

to what oases rule reqtiiring notice extends 1399 

effect of depositions in bunkniptcy • 1399 

of certificate of conformity ^ 1400 

admissibility and effect of proceedings in Insolvent Debtors’ Court 1400 
of answers, demurrers and pleas in (Chancery 1401 

of bills in Equity 1401 

of pleadings at common law 1401 

• of depositions • 1402 

of rules and erders und^r Interpleader Acts 1402 

of judge’s orders 1^02 

of dismissal of aflSliation summons by justices 1403 

of awards 1403 

of probates on trials relating to realty 1404—1400 

, notice of proving devise by probate 1406 

of orders of Poor Law Board on qu^ions touching 

settlement, removal, aud chargeability of paupers 1406 

of denoting stamps affixed by Commiss. of Inland Revenue 1407 

of recitals in judicial documents 1408 

of writs of fi. fa. 1409 

of inquisitions 1409 

of Domesday-book 1410 

of visitation books at Heralds’ College 1411 

of Down survey 1411 

of Ordnance survey in Ireland 1411 

of old surveys and maps 1411,1412 

of terriers 1412 

of returns from incumbents of livings 1412 

of court rolls 1412 

admisribUUy and ^ect of official registers & public documents 1271,1413—1421 
of reciters of marriage 1413 

of baptism * 1413 

of births and deaths 141^ 

of books of public prisons 1414 

of log-books of men-of-war • 1414 

of books of Sick end Hurt Office, and muster-books of Navy Office 1414 

what evid. of identity of person named, necessary *141f 
of land-tax assessments • 1414 

of Irish poor-law valuations * 1415 

of rate-books of Irish poor-law unions 1415 

of bank-books, poll-books, vestry-books * 1416 

of registers of ships 1416 

of log-books kept under Merchant Shipping Act 1416 

of registers of shareholders under Joint St. Cos. Act 1416 

of stage coach licences 1416 

of Metropolitan carriage licences 1416 

of copyright 1416 

of filed declarations of proprietorship of newspapers 1417 

of memorials filed by banking co-partnerships 1417 

of books of corporations 1417 

of entries of proceedings of jomt-stock Cos., commiss, trustees, Ac. 1418 

mode of signing books of proceedings ] 410 
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PUBLIC RECORDS AND DOCUMENTS- (Continued) 

of certificates. (See Certificates) 1419,1420 

of public histories and chroniples 1420 

of local histories, peerages, army-lists, law-lists, court-guides, &:c. 1421 

PUBLIC RIGHTS, reputation admiss. as to. (Boq Public and Oenercd Interest) 498—522 
PUBLICAN. (See Victualler) < 

PUBLICATION of newspaj^r, how proved 1290,1291 

of libel by agent, when principal responsible for 118, 747 

of former libels, when admissible to prove malice 317 

PUNISHMENT, witn. not bound to answer questions tending to subject him to 1174 

extent of this protection J » 1174—1185 

docum. tending to subject witness'to, be M nbt compellable to produce 1182 
PURCHASER, admissions by vendor after sale, not evidence against 647 

encouraged by owner to buy land of another, shall hold against owner 695 
when title of, <»nnot be disputed by vendor 699 

when bound by judgment against vendor 1352 

tenant agreeing to become, does not surrender his lease • 822 

of property in his name, trustee for party paying purchase money 830 

exceptions to this doctrine of resulting trusts 830 

PURCHASING PEACE, offers made for, when inadmissible 631, 632, 648—650 
caution respecting such oficra 650 

PUTTING OFF, trial. (See Postponement of Trial) 
counterfeit coin. (See Coin) 


QUAKERS, afSrmation by 1125 

so, of persons who have been Quakers 1125 

what registers of, in custody of Registrar-Gen. 1216 

QUALIFICATION, proof of, when dispensed with by opponent’s admission 653—665 
in proceedings against persons for acting without, proof of, lies on them 343 
QUALITY, allegations of, usually immaterial 243 

warranty of, when implied in sale of goods 950, 951 

QUANTITY, allegations of, usually immaterial 241 

QUARTER SESSIONS, jurisdiction of, in criminal matters 1371,1372 

, * may amend criminal proceedings 215 

appeal tp Queen’s Bench from, confined to questions of law 55 

record of, .in criminal matters, how proved 1239 

on removal orders, proveable by book of Clerk of Peace 1256 

^ , judgment of, on orders of removal, when conclusive 1342, 1343 

when not conclusive 1377 

certain documenfb deposited among records of, how proved 1245,1246 

attendance of witnesses before, how enforced 989—991, 1020 

witnesses attending before, privileged from arrest 1072 


QUEEN. (See Croum, Sovereign) 

QUEEN ANNE’S BOUNTY, returns by parson to governor of, admissible 1412 
QUEEN’S BENCH, what documents must be filed in 909, 1224 

warrants of attorney, and cognovits 909, 1224 

judge’s order to entermp judgment 909, 1224 

bills of sale of personal chattels 909, 1224 

these documents, how inspected * 1224 

appeal to, from Quart. Seas, confined to points of law 55 

QUEEN'S PRISON, handwriting of keeper of, need not be proved 21 

QUESTION. (See Answer, Leading Question) 

confession obtained by, not inadmissible 725 

QUI TAM ACTION, within what time it must be brought S5 
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QUI TAM ACTION—(dmfa-jwteJ) 

defendant in, admissible witness 

QUO WARRANTO, variance in, when am^dable, (See Variance) 191 

jadgm. of ouster in, against incumbent, binding on claimants under him 1362 
inspection of documents to support, Ahen allowed 1212,1213 

RAILWAYS. (See Joint-Stock Companici) 

evidence of Qeo. Stephenson respecting 72 

liabilities of provisional committeemen • 094 

by-laws of, how proved 1823- 

inspection of accounts of railwa.^ companies 1220 

of other book! oftsueh oampanies 1218 

orders and documents of abolished Commiss. of, how proved 1277, ^^78 
of Board of Trade respecting, how proved 1278, 1290 

plans and books of reference of, deposited with Clerks of Peace:— 

how inspected 1221 , 1222 

how proved 1294 

proof and eflFoct of certificates to modify construction of works 1313 

in action for calls on railway shares, effect of never indebted 273 

modification of works on, how authorised by certificates 1313 

RAILWAY AND CANAL TRAFFIC ACT, contracts under, when vaUd 893 

RAPE, boy under 14 cannot commit 112 

or an assault with intent to commit 112 

may bo principal in second degree 112 

girl under 10 cannot consent to sexual intercourse 112 

consent of girl between 10 and 12 reduces felony to misdemeanor 112 

oil trial of such misdemeanor, costs of witness may be allowed 1005, 1006 
presumptive evidence against, anecdote 186 

acquittal of prisoner as principal in, no bar to indict, for aiding others 1365 
acquittal on charge of, no bar to indict, for assault with intent 1365 

wife competent against husband, indicted as accessory to, on her 1107 

recent complaint by prosecutrix, how far admissible 469, 479 

bod character of prosecutrix, admissible to impeach her veracity 832 

when specific immoral acts of prosecutrix may bo proved 332, 1164 

prosecutrix may be cross-examined os to immoral conduct 11*64 

RASURB. (See Alteration) 

RATE, cannot bo primarily proved without production of ratd-book 370 

inspection of, when demandable, and how obtained 1207 ,1210 

when action lies against Justice for issuing distress watrant on invalid * 1337 
barrister’s certificate of exemption from, in case af Scienti.fic and 
Literary Societies, effect of * 1420 

RATEABLE ABATEMENT of legacies, doctrine of 162 

RATED INHABITANTS. (See InhabUanU) * 

RATIFICATION of promise by infant must be by writing signed 887 

what amounts to 888 

when replied to plea of infancy, plaintiff need not prove age of party 
at time of signing it 339 

of unauthorised act of agent by principal, effect of 496, 811, 899 

READING OF BOCUMENT, rule as to reading whole 697—600, 914 

READY MONEY, defence that goods were paid for by, avail under general issue 259 

REAL PROPERTY LIMITATION ACT. (See Limitaliom) 

REALTY, presumption as to ownership of, from possession 126 

in this country, how affected by foreign judgments * 1382 

will affecting, proveable by probate, when 1404—1406 
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BEASONABLE, belief, care, cause, hours, notice, suspicion, time, how far 
questions for judge or for jury. (See Funoliotu of Judge and Jury) 
time, presumption as to, when conjtroct is silent 162 

REBUTTING AN EQUITY means the rebutting presumptions raised by 

equity against apparent intention of instrument 982 

instances of such presumptions :— 982 

revocation of will bqfore new Will Act by marriage and birth of son 984 
legacies not cumulative, wheu sums and motives correspond 932 

against double portions, when child provided for by settlement & will 983 
that portionment of legatee by parent is ademption pro tanto of legacy 983 
that debt duo from testator is satisjied by legacy ' 983 

that purchaser is trustee for party payin|; phrohase-money 983, 984 

p.arol evid. and declarations of intention admissible to rebut on equity 982 
may bo mot by countor-parol evid. to fortify presumption 984 

but such evidence inadmissible in first instance 984 

distinction between legal presumptions and rules of construction 985, 986 
the former may bo rebutted, and if so, supported by parol evid. 986 

with the latter no evidence receivable on either side 986 

RECALLING WITNESSES, judge has discretionary power of 1192 

when he will exercise such power 1192 

when not 1192 

RECEIPT, though given, oral evidence of payment admissible 374 

in general only prim^ facie evidence of payment 607, 706, 919 

when conclusive evidence 695 

of payment indorsed on mortgage, effect of in certain cases 827 

of payment indorsed on deed, not an estoppel 103 

alitcr, if payment stated in operative part of deed 103 

unstamped, may bo consulted to refresh memory 1138 

of goods, what sufficient to take ca'^e out of St. of Frauds 854—857 

for last quarter's rent, primsl facie evidence of antecedent payments 163 
of part payment, indorsed by payee on bond or specialty, effect of, on 
St. of Limit. 667, 569 

, on bill or note, effect of, on same Stat. 567, 568 

by deceased agent, &c., when admiss. as against interest. (See Interest) 650—562 
RECEIVER, entries against interest made by deceased, admissible 654 

how far necessary in such case to prove appointment 561 

of stolen property, not affected by confession of thief 747 

how far affected by acquittal of thief 1356 

* acquitted of receiving goods from A. B., may be indicted for receiving 

goods generally* 1366 

fact of defendant having received other property stolen from prose¬ 
cutor, how far evidence against 322 

count for receiving stolen property may be joined with comit for stealing 314 
appointed by foreign Court, whether recognised here 1382 

RECENT COMPLAINTS, proof of, how far admissible 479 

RECENT POSSESSION of stolen property raises presumption of guilt 137 

what amounts to .. 137 

RECIPROCITY, necessary element in estoppel 106, 666, 1348 

rule of, when testimony given in former trial, tendered * 413 

RECITALS, in deed, how far party estopped by 104—^106 

in writs and warrants, when unnecessary 93 

admissibility and effect of, in statutes and proclamations 1326 

in private Acts 1327 

in judicial documents 1408 
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RECITALS— (C7cnh'nue<2) 

in family deeds, ns ovid. in enses of pedigree 686 
in deeds and leases, as evid. of reputation 610 
of deeds in other deed, when waiver of calling attest, witness, to former 1470 
when formal, may bo contradicted by ^arol 931 

RECOGNITION of relationship by family conduct^ admissible in pedigree cases 533 
of unauthorised acts of agent by principal 496, 811, 899 

of official character of opponent by treating him 3a entitled thereto 663 

RECOGNIZANCE, witness made to attend by. (Sea Attendance of Witnesset) 987—991 
within what time debt or scire facias upon, must be brought 86, 668 

taken out of St. of Limit, by written ocknowledg. or part paym. 668, 892 

RECORD OFFICE, present repccitvies , . 1197,1198 

seal of, judicially noticed 13 

enumeration of records deposited in ll98 

regulation as to inspection of them 1196,1196 

liavo the public a right to inspect them! 1197 

records in, how proved 1230 

when sub. duces tocum will issue for production of records in 1230 

RECORD OFFICE OF SEAMEN. (Sec Seaman) 

RECORDS, when amendable in criminal cases. (See Amendment) 189, 215—219 

in actions, quo warranto, and mandamus 191—214 

inspection, proof, admissibility, and effect of. (See PvJblie Records 
and DoenmenU) 

of courts of justice are presumed correct 93 

jury cannot examine, to give opinion .as to erasures 66, 66 

on indictment for stealing or destroying, proof of value needless 243 

RECOVERIES, common, evidence of 81 

RECRIMINATION, how far allowed in discrediting witnesses 1189 

RECTOR. (See Parson) 

RE-EXAMINATION of witnesses. (See Witnesses) 1189—1191 

REFEREE. (See Arbitrator) 

REFERENCE. (See Award) 

by one instrument to another, effect of 836 

by signed letter to memdum. of agreement, satisfies St. of Frauds, when 836 
by will to other writings, effect of 868 

REFORMING WRITINGS, bill for, when entertained in Chancery 923 

REFRESHING MEMORY of judge, as to matters judicially n'lticeti 28 

of witness. (Sea Menwrf) 1133—1141 

of expert. (See Memory) 1144,11^ 

REFUSAL. (See Demand) , 

REGISTERS, public, what are • 1274—1276 

what are not 1271—1274 

inspection of, when allowed. (See Public Records & Documents, Co^) 1207—1224 
entries in, how proved 393,1276—1296 

why admissible 1271 

admissibility and effect of 1413—1417 

of births, baptisms, marriages, deaths and burials. (See those Titles) 
REGISTER-OFFICE, soal of, j udicially noticed 12 

registers o^ how proved 1283 

REGISTRAR OP COUNTY COURTS. (See County Courts) 

REGISTRAR OP DESIGNS, seal ofi judicially noticed. (Sot Designs) 12 

REGISTRAR IN LUNACY may give office copies of what documents 1292 

REGISTRAR OP SEAMEN. (See Seaman) 

REGISTRATION OF ASSURANCES of lands in Ireland, seal of, judio. noticed 11 
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REGISTRATION OF ASSURANCES—(Continued) 

ia Yorkshire aud Middlesex may bo enrolled 913 

under old Joint-Stock Cos. Act, h<^w proved 376 

REGULARITY, presumed from lapse of time 180 

with respect* to judicial and official acts 139—142 

with ii^spoot to what private acts 142—146 

REJECTION of evidence by^judge improperly, effect of 1493 

the evidence should be formally tendered to judge 1493 

RELATIONS, declarations of deceased, admissible in matters of pedigree 523—527 
parol evidence of what testator meant by, inadmissible 964, 965 

RELATIONSHIP of declarant, necessary in^ matters of pedigree « 623 

must be proved by evidence indepsudeut hf declaration 326 

^ questions of, are matters of pedigree 528 

recital of, in private Act, cogent evidence of pedigree 1327 

witnesses not incompetent by Scotch law on ground of 1082 

RELEASE by nominal party, effect of on real party 606 

remedy of real party 606, 607 

must be specially pleaded * 265, 293 

recital of bargain and sale in deed of, proof of exon, of such deed 80 

RELEVANCY. (See I$$ue, GoUateral Facia) 

what latitude as to, allowable on cross-exam. (See WUnesaea) 1160—1168 

RELIEF, effect of giving, os to settlement of pauper 656 

RELIGIOUS BELIEF, necessary in witness. (See Compelencn) 1120 

RELIGIOUS WORSHIP, certificate of registration of places of 1306 

number of places of, fur dissenters 1306 

REMAINDER-MAN, not affected by admissions of tenant for life 620 

title of, must be evidenced by deed 800 

when judgment for one, evidence for party next in succession 1352 

REMAND of accused by Justices, limited to what time 44 

REMOVAL, grounds for quashing order of, may be shown by parol 963 

order of, unappoaled against, or confirmed on appeal, conclusive 

against strangers 1342,1378 

as to all facta stated in it, necessary to decision 1345 

quashe'd on appeal, conclusive between contending parties alone 1378 
and only as to jwint that appellants were not then bound 
to receive pauper 1378 

* when ndt a bar to a second order of removal 1876 

effect of entry by sessions that order is quashed " not on merits " 1377 

* * may be defeated by showing want of jurisdiction in justices 1372 

e. g. b} diowing no complaint by parish officers 1373 

REMUNERATION. (See AtuMance of Witneaaea) 

RENT, presumption from payment of last quarter’s 163 

paymeht of, not conclusive admission of landlord’s title 111 

receipt of, when and how for proof of reversioner's title 127 

acceptance of, when confirmation of invalid lease 658, 814 

after expiration of old lease, raises presumption of new 

tenancy from year to year 161 

whether demand of, is waiver of notice to quit, is question of fact 657, 668 
within what hours demand or tender, of, must be made • 42 

amount of, cannot be proved by par()|, when 364 

within what time action for, must be brought 83,85 

suing or distraining for, when waiver of forfeiture 657 

stated in memdum. of lease cannot be varied by contemporan. oral agreem. 983 
REPAIRS, landlord not bound to do, without special Contract 949 
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REPAIRS— {Coniiniied) 

not done byl andlord under contract, will not justify tenant in quitting 


without notice q 49 

REPLEADER, effect of admissions in pleading upon right to C77, 679 

REPLEVIN, landid. or person in whose riglft cogniz. made, bound by judgm. in 1351 
judgment in, for deft., on non-tenuit to av(jwry for rent, effect of 1368 

within what time action for, must bo brought 81, 82 

bond now granted by registrar of Cy. Ct. * 1470 

jurisdiction of sheriffs with respect to, has ceased 1470 

REPLICATION on equitable grounds may be pleaded 608 

may traverse whole or part of afly plea 672 

may bo denied in whole fcr in part , • 672 

REPLY, practice as to calling evidence in 349 _352 

when plaintiff or prosecutor entitled to * 362 

when Attorney-General entitled to 863 

person refusing to, on question put, how far evidence of acquiescence 662—664 
to inquiries, how far admiss. to prove search for document 386, 387 

for witness 417, 444, 475 

for attesting witness 1474 

to prove denial by bankrupt 475 

REPRESENTATION, when law will infer malicious or fraudulent intent from false 92 
respecting credit, &c., of another, must be by writing signed 888 

acted upon, when it operates as an estoppel. (See Admmions) 690—702 

of a dramatic piece, what constitutes, question for jury 65 

REPOSITORY. (See Omtody) 

REPUTATION, when admissible as to character of party. (See Character) 323—331 

of witness. (See CAarac^cr) 332,1186—1189,1191 
to prove marriage, admissible 167, 476 

except in cases of adultery, and on indictment for bigamy 167,476 

in matters of public & general interest. {See PMic A Oeneral Interest) 498—622 
in matters of pedigree. (See Pedigree) 623—641 

when original evidence 476 

verdicts, judgments, decrees, &c., when admiss., as in nature of 511—516,1348 
RES QESTjE, what constitute. (See Hearsay) • 480 

question for judge 480,981 

what declarations and acts admissible as part of 480—486 

oven as evidence for declarant * * 482 

declarations accompanying acts admissible as evidence of declarant’s 
knowledge^ belief, or intention * 483 

but no proof of the aets thems-slves 483 

declarations accompanying irrelevant acts in&dmissible 483 

the declarations & acts must illustrate, or be connected with, the mun fact 484 
need not be oontomporaneous with it * 484 

but narratives of past events inadmissible 486 

RES INTER ALIOS ACTiE, inadmissible 301—803,1348 

RESCINDING WRITINGS, bill for, when entertained in Chancery 924 

RESCUE, on indictment for, proof and effect of certificate of conviction 1300, 1801 
RESIDUARY ESTATE, when executor trustee of, for next of kin 984 

RESIDUARY LEGATEE. (See LegaAee) 

RES JUDICATA. (See PMie Record* and Documents) 

RESOLUTIONS, read at meetings, can be proved bjr parol 376 

published in newspapers, cannot 870 

RESTIT UTION of oonjugal rights, effect of wife’s confess, of adultery in suit for 628 
in suit for, parties admissible witnesses 1093 
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RESTRAINT, admissions made under, when admissible 6 C 0 

RESULTING TRUST. (See iViMrt) 829—831, 983 

RETAINER, regular, not necessary to protect communications between 

attorney and client • 761 

of attorney by corporation, must 6 e under seal 808 

RETURN by sheriff, when conclusive as against him or bailiff 702 

when not * 703 

by parson to Goverimr of Queen Anne’s Bounty admissible 1412 

REVENUE CAUSES. (See Excheqwr) 

REVERSAL, judgment defeated by proof of 1377 

REVERSION must be evidenced by deed , , 800 

title to, whep proved by receipt of reiA ^ , 127 

verdict for or against tenant for life, no evid. for or against reversioner 1856 
REVISING BARRISTER, attendance of witnesses before, how enforced 1052 

notice of appeal from, must bo in writing, signed 895 

orders and decisions on appeal from, how proved 1237 

REVIVAL of will, how effected 877 

REVOCATION of will, how effected. (See Wilh 870—877 

how it differs from ademption of legacy *928 

of probate or letters of administration, how proved 1269, 1270 

effect of 1378 

REWARD, when allowed for activity in apprehending felons 1012—1016 

is belief in future state of, and punishment, necessary in witness 1 1121 

RIGHTS, incorporeal, must be evidenced by deed 800 

how effected by St. of Limit. 84, 86 

what, proveable by reputation 602—504 

what, liot proveable by reputation 604 

are private prescriptive, proveable by reputation ? 606 

mere private, not proveable by reputation 606 

proof of exercise of, not necessary to let in evidence of reputation 608 

public, may be disproved by reputation 609 

of public, to inspect records in custody of the Master of the Rolls 1197 

to inspect and copy records of superior courts 1201 

t. ' of inferior courts 1206 

RIGHT TO BEGIN. (See Onus Prohandi) 344—349 

RIGHT TO REPLY. (See Onua Probandi, Iteply) 352—364 

RIGHT QF COMMON.,, (See Common) 

RIGHT OF WAY. (See Way) 

R{NG 1 ^ incription on, evidence in cases of pedigree 636 

RIOT, can only be committed by three persons or more 1096 

refuring to disperse after proclamation, only felony when twelve or 
more persons assembled 1096 

one defendant in* such cases, incompetent witness for or against others 1096 
on indictment for riotously demolishing houses, churches, mochineiy, 

&C., place must be proved as laid 238 

on trial of, costs of witnesses may be allowed . 1006 

RITE ESSE ACTA, presumption as to. (See Pnaumptim) 139—146 

RIVER, presumption as to right of soil of 122 

may be rebutted by evidence of acts of ownership in other pt^rts of 806 

ROAD. (See Highway) 

order of justices for dividing, is a judgment in rem 1343 

how &r conclusive on indict, for non-repairing 1347 
when verdicts k judgm. evid. of reputation, as to liability to repair 1848 
law of the, judicidly noticed 6 
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ROBBEBY, on trial for, djmg declarationa of party robbed, inadmissible 688 

acquittal for, bar to indictment for assaulting with intent to rob 1367 

for larceny 1367 

u an acquittal for larceny a bar to indictment for? 1367 

on indictment for, prisoner may be c<viyicted of larceny 229 

or of assault with intent to rob 230 

not a local offence * ' 238 

can married women be convicted of? • 170 

depositions taken on charge of assault and, admissiblo on trial for murder 412 
ROLL OF ATTORNEYS, inspection of 1221 

ROLLS. (See Covurt Rolls, Master of tL^ Rolls) 

ROMAN CATHOLIC, how swqpn ju Irtland , 1124 

priest, oonfoBsion to, not privil^ed * 767 

ROYAL SIGN MANUAL, whether judicially noticed • 21 

certificate of Sovereign under, inadmissible 1420 

RULE OF COURT, when evidence of facts recited in it 1408 

RULES of superior courts when judicially noticed 26 

when presumed to be reversed 139 

• proveablo by office copies 1234 

of inferior courts, how proved 1268 

of Insolvent Debtors’ Court, how proved 1268 

of Poor-Law Commias., how prov^ 11, 27, 1228, 1229 

of Irish Poor-Law Comtniss., how proved 1230 

of equity when judicially noticed. (See Ohamxry) 5^ 27 

of pleading. (Seo Issue, Qeneral Issue) 

of friendly societies, how proved 1288 

of building societies, how proved 1288 

of industrial and provident societies, how proved 1288 

of savings’ banks, how proved 1282 

of government annuity societies, how proved 1282 

of evidence enforced in foreign courts, not recognised here 68—60 

RUMOUR, evidence o^ when admissible 476 

RUNNING DOWN, effect of general issue in cose for 284, 287 

in trespass for • 294 

in cross actions for, verdicts sometimes for both plaintiffs 1860 

SACRILEGE, proof respecting place must correspond with al}jegaliou8 288 

SAILOR. (See Seaman) 

ST. ANDREWS, seal of University of, must be proved • flO 

SALE, what must be by writing under St. of Frauds. (See SUU. of Frauds) 

of ship must be by bill of sale » 812 

of goods through a broker, what is best evidence of 378—381 

in a London shop, is sale in market-overt • 7 

bill of sale of personal chattels must be filed in Q. 3., when 909 

what incidents annexed by common law to contracts of 948—962 

SALE OF INCUMBERED ISTATES. (See Incumbered Estates) 

SALVORS must prove dereliction, how 181 

SANCHO PANZA, Ms judgment in a case of rape 186 

SANITY presumed till contrary proved 174, 338 

can acquaintances of party express their opinions respecting ? 1143 

opinions of physidons admissible respecting 1144 

letters to party inadmissible to prove, unless‘acted upon by him 473, 474 
aliter in EoclesiaBtical Courts , 474 

is a coroneFs inquest admissible ns to I 1341 
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SANITY— {Continued)- 

of testator, how far probate evidence I 344 

SATISFACTION, pieces, how attested. (See Warrmt of A ttoomey) 906, 1464 

judgment without, against one joinkdebtor, may be pleaded and proved 

in bar by another • o 1363 

judgment with, against joint and several debtor, may be pleaded as 

estoppel by other « I354 

of debt by legacy, when< presumed 983 

SATISFIED TERMS, outstanding, when determined 132_135 

SAVINGS’ BANKS, rules of, how proved 1282 

SCHEDULE of insolvent debtor, how verified 908, 1464 

omission of debt from, admission that V'is not due ' 655 

omission of property of .620 value fibm, indictable offence 241 

SCIiSNTEB, question of, is for jury 48 

when not guilty puts in issue the ' 286 

when allegation of, is surplusage, in action for breach of warranty 220 

what proof required of 286 

SCIENTIFIC AND LITERARY SOCIETIES, barrister’s certificate of 

exemption from rates, effect of >420 

SCIENTIFIC WITNESSES. (See Experts) 

SCILICET, effect of laying allegations under 685 

SCIRE FACIAS upon recognizance, within what time must be brought 85, 568 

taken out of St. of Limit, by written acknowledg. or pai't payment 668 , 892 

SCOTLAND, laws of, not judicially noticed 8 

how proved 1149 

rules of evidence enforced in, not recognised here 59 

seal of Univ. of St. Andrews, in, not judicially noticed 20 

particular laws of:— 

presumption as to letters having been duly posted 166 

08 to continuance of life I 74 

that child was born dead, if not heard to cry 112 

deposition of witness abroad odmiss. without proof of absence 443 

merchant’s books admissible on behalf of merchant, when 586 

as to dying deejarations 592 

os to admissibility of hearsay when relator dead 469 

penitential confessions to priest inadmissible 723, 756 

toftiure abolished in time of Queen Anne 730 

as to proof of perjury 792 

^ QS to representations respecting credit of another being in writing 888 , 889 
as to guarantees being in writing 839 

as to mode of accepting biljs of exchange 893 

as.to varying writings by parol evid. 917 

as to warranty of title on sale of 8 i>ecific chattels 950 

as to warranty of quality or sufficiency on sale of goods 961 

as to proof of registers of births, deaths, and marriages 1235 

of irregular Scotch marriages 1286 

as to the competency of witnesses and parties 1082—1084 

as to admissibility of evidence of bad character of plaintiff in action 
for defamation 330 

as to liability of carriers ‘ 168 

as to substitution of affirmations for oaths 1126 

as to dispensing with trial by jury 30 

as to examining witness remi^ining in Court without permission 1180 

as to examining witness in initialibus 1131 
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SCOTLAND— (Omtinwd) 

doctriao of refreshing memory ' 

as to proving own witness has made inconsistent statements 
as to oroBS-ezamination of witnesses 
as to protecting witnesses from self-crmination 
as to recalling witnesses * 


PlOB 

1140 
1162 
1157, 1168 
1175 
1192 


as to bills of exceptions on ground of admissjpn or rejection of evid. 1494 
, Docum. Evid. Act, does not extend to ^ 10 ^ 1246 

deliverances, &o., under Scotch Bankruptcy Act, admissible in England 
and Ireland without proof 19 ^ 20 

their effect 1248, 1249 

admissibility of judgments and judicBll proceedings of courts of 1379, 1391 
effect of divorce in, of persoAs i&arried in England • 1381 

curator bonis of lunatics appointed in, may sue here for debts due 1866 
to estate • . 1^8 

witnesses in, how made to attend before Commiss. from Engl, or Irel. 1066 

how made to attend in Engl, or Irel. in crim. cases 1017 

in civil coses tried in Sup. Cts. of Law 1018 

similar powers should bo granted to the other Courts 1019 
SCRIP, in joint-stock Cos., not goods within § 17 of St. of Frauds 848 

SCRIVENER, communications to attorney employed as, privileged 751 

SCULPTURE COPYRIGHT ACTS, assignments and consents under, must 

be attested by two witnesses 900 

cannot be signed by agent of proprietor g 9 g 

SEA, presumption as to ownership of sea-shore 122 

grant of sea-shore presumed from acts of ownership, when 131 

on indictm. for malicious injury to sea-banks, place must be proved as laid 239 
proscriptive liability to repair sea-walls proveable by hearsay 603 

SEALS AND STAMPS, what judicially noticed 9—13,17_20 

of what public and official documents, primd facie require no proof 14 

what is sufficient sealing of a deed _ 144 

when due sealing will be presumed 144 

what transactions must be evidenced by instrument under. (See Deed) 800—814 
of corporations, whether to bo proved after thirty years 96 

SEAMAN, agreement between master of merchant ship and, muAt be in writing 894 
must be in form sanctioned by Board of Trade 85f4 

must be signed by seaman in presence of an attesting witness 894 
must be read over and explained to seaman • * 894 

if altered, alteration must be attested 894, 1464 

may be proved without calling attesting witness • 1464 

need not give notice to produce his agreement with master 404 

may prove its contents by parol * 404 

has no claim on shipowner for illness caused by ship being unseaworthy 962 
documents in Record Office of, how inspected • 1225 

how proved 1288 

proof & effect of certifi. of competency or service of masters or mates 1307 

will of, how far excepted out of new Will Act 861, 869 

how executed, if it relates to pay, prize money, Ac. 861 

examination of marine, as to settlement, proof and effect of 431 

certificate of previous acquittal or conviction of marine, proof and 
effect of, before Courts Martial 1302, 1303 

before common law courts 1302, 1308 

attendance of, as witness, enforced by habeas corpus 1028 

offence of obstructing the loading, sailing, or navigating of a ship, 

must be committed by three or more 1096 
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death of, how proved 1414 

SEARCH, for writiugs, aufficieacy of, question fur judge 83 

what sufficient to admit secondary evidence. (See Lost Instrument) 385—390 
for subscribing witness, what sufficient 1473 

for other witness, what Bufficionl 416—418,444 

how far answers to inquiries evidence in these cases 386—387, 417, 1474 

SEASHORE. (SeeS^a) , 

SEA-WORTHINESS. (See Ship) 

SECONDARY EVIDENCE, what constitutes 367 

inadmissible, while primary in party’s power 384 

of documents, when admissible:— < 384—409 

1. when Writing destroyed or lost> * ' 384 

what search for lost instrument sufficient. (See Lost Inetriment) 385—390 
what proper custody of instrument. *{860 Custody) 387—389, 643—546 

effect of loss or destruction of will, as to probate 391 

of negociablo security 391 

2. when production of original, impossible, or highly inconvenient 392 

e. g. mural monuments 392 

records, and entries in public books and registers 393 

3. when adversary refuses to produce original after notice 393 

adversary is held to have possession of original, when 394 

notice must be served, when and how. (See Notice to Produce) 395 —406 
what notice must contain 396 

4. when witness, not bound to produce original, refuses 405 

witness is not bound to produce document, when 406—403 

6 . when document is appointment of public officer 408 

6 . when evidence rcqiMred is result of voluminous facts, accounts, &o. 408 

7. for examination on the voir dire 409 

of wed testunony, when admissible:— 410—458 

witness must have been duly sworn in judicial proceeding 410, 1402 

to which opponent avos bound to submit 410 

and in which he bad right to cross-examine 410 

testimony given in former judicial proceeding, when admissible 410—420 

rule of reciprocity 413, 470 , 471 

inadmissible if witness can bo called 414 

failure of attempt to engraft exception on this rule 414 

* witness'incapable of being called, when • 415 

dead 415 

*■ or beyond jurisdiction of Court 415, 41 g 

er^caunot be found after diligent inquiry, how far 416, 417 
answei^ to inquiries after witness, when admissible 417 
or insane 418 

' or ill, how far 418 

or kept out of the way by opponent 419 

depositions taken before committing magistrates:— 420 428 

11 & 12 Viet., c. 42, § 17 420 

form of such depositions 420 

when admissible, and how proved 421—424, 427 

how proved to be inadmissible 424 

proper mode of taking 424—426 

how entitled 426 

depositionB taken before coroner 428_430 

in bankruptcy, when admissiblo 430, 1399 

examinations under Merchant Shipping Act , 430 
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SECONDARY EVIDENCE—(C'ojKinttcd) 

other statutable depositions 431 

examinations as to settlement under Mutiny Acts 431 

when depositions in some suit may be substituted for vivll voce testimony 432 
examinations and depositions taken iik India 432—435 

in the colonies 436 

Act of 1 Will. 4, c. 22 * 436—437 

commissions to examine witnesses under that Ailt 437—442 

examinations under commission, when admissible 442—444 

commissions from Courts of Probate or Divorce 444 

commissions granted by Excboqi^r 446 

courts of law enforcing ^^scover^e (See Parties, Discovery)^ 445—452 

bills to perpetuate testimony * 462—464 

vivil voce testimony in former suit, how proved 464, 436 

depositions, open to what objections * 466 

depositions in aid of suits in foreign Courts 467 

no degrees in 468 

unless law has substituted particular species of 469 

copy of copy inadmissible 460 

SECRECY, solemn promise of, does not exclude confession 725 

SECRETARY OP STATE, correspondence between, and agent of govern¬ 
ment, privileged from disclosure 781 

SECRETING. (See Concealment) 

SECRETS OP STATE privileged. (See Privileged Communications) 776—782 

SEDUCTION, in action for, geneiul issue admits service 286 

bad character or conduct of party seduced admissible in mitigation 327 

but proof must be confined to what occurred previous to seduction 327 

party seduced may bo cross-examined as to previous misconduct 1164 

if she deny facta imputed, may be contradicted 1164 

payment of money into court not allowed 682 

SEISIN, presumption of, from possession 126, 663 

SEIZOliE, condemnation in Exch. conclusive as to legality of 1341—1343 

or by Commiss. of Excise, Inland Rev., or Customs 1342 

is an acquittal conclusive proof of illegality of 1 • 1379 

SELF-CRIMINATION, rule of protection as to. {Seo Witnesses) 1174—1185 

excuses the non-production of documents 406 

bankrupt not protected &om • * 744 

insolvent in Ireland not protected from 745 

SELF-DISCREDITING WITNESS not incompetent .1084, 

declaration of deceased attesting witness in disparagement of his 
signature, inadmissible • 470 

SENSES, evidence a«ldre8sod to, most satisfactory. (See Jnspectionhy Jury) 461 
SENTENCE. (See Public Records and Documents) • 

SEPARATE, examination of witnesses, practice as to. (See Witnesses) 1128—1131 
verdict. (See Verdict) 

SEPARATIST, affirmation by 1125 

SEPARATION, j udicial. (See Divtyree) 

SERVANT. (See Agent) 

when hiring,of, presumed to bo for a year 162 

domestic, reasonable notice to quit is a month’s warning 44,162 

this nile inapplicablo to farm servants 44 

warranty by, (it time of sale, when binding on master 494, 495 

admission by, at other times, not evidence against master . 496 

master when criminally answerable for act of 117 

6 N 
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SERVANT— {Continued) 

master not impliedly bound to protect, from injury in service 952 

judgm. against master for ncglig. of, no ovid. against servant of his misoond. 1333 
but evid. of amount of damages awarded against master 1333 

SERVICE, of subpoena, when and whab sufficient 993—995 

of notice to produce, when and wbat sufficient. (See Notice to Produce) 393—400 
when tf'ot necessary 400—405 

of attorney’s bill, niutfw bo a month before action 271 

of notice to quit, proved by indorsement of deceased attorney on copy 575 
of notices through the post, when sufficient 164, 895, 896 

written contract for, explainable by qvid. of usage os to holidays 945 

when presumed to be for a year i , 162 

in action for seduction, general issue admits 285 

SESSIONS. (See Quarter Sessions) 

SET-OFF must bo specially pleaded 265 

effect of giving credit for, in particulars of demand 267 

to pica of, effect of replication of nil debet 281 

pai'ticulars of, how for regarded as admissions 680 

effect of not delivering, under judge's order 680 

judgm. against deft, pleading, estops him from suing for sum stated in plea 1860 
plea of, can be taken distributivcly 232, 1360 

SETTLEMENT OF PAUPERS. (See Removal) 

proof and admissibility of certificates of 1297 

hearsay, in cases of, inadmissible 531 

declarations of rated parishioners evidence against parish 616, 619 

how far proveable by evidence of giving relief 656 

examinations of soldiers and marines as to 431 

examinations by justices as to, need not have separate caption to each 737 
adjudica. of, un.appealcd against, or confirmed on appeal, judgm. in rera 1342 
SETTLEMENT DEEDS, when completed, so as to render subsequent 

alteration fatal 1456 

on marriage, may bo made by iufunts, when 112 

SEVERAL. (See Joint) 

articles bought at one time, though at several prices, one contract 
, within § 17 of St. of Frauds 853 

SEWERS’ COMMISSIONERS, seal of, judicially noticed 11 

inspection of b^oks of 1211 

orders and proceedings of, how proved 1295 

c attendance of witnesses in compensation cases with 1064 

Sexual INTERCOUI^E between husband and wife, when presumed 113 

SHAREHOLDER, person who ihas hold himself out os, cannot deny his 

character in action for calls 694 

registers of, when admissible 1418 

SHARES, transfer of, under Comp. Cl. Consol. Act, must bo by deed 811 

in Compa, not goods within § 17 of Stat. of Frauds 848 

when interest in lands, within § 4 of same Stat. 847 

title to, how proved by certificates of proprietorship 1310,1311 

form of such certificate, under Comp. Cl. Consol. Act 1311 

in action for calls on railway, effect of general issue 273 

infant holder of, when liable to action for calls 112 

SHEEP, nomen genoralissimum, in an indictment 245 

SHERIFF, presumption of being, from acting 156 

admission by indemnifying creditor, when evidence against 619 

by deputy-sheriff, in action against sheriff for misconduct of deputy 619 
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SH BRIFF— {Continmd) 

by debtor, when evid. against, in action for false return, escape, &c. 620,621 
may bo sued for false return, though plaintiff has accepted sum levied 


- on account * 703 

not liable to action for arresting witness 1076 

but liable in trespass for detuning witness, after order for discharge 1077 

parol assignment by, of leasehold premises1;aken in execution, void 828 

must produce writ of exon, and judgment to justify seizure, when 699 

in action against, judgments against third persons, when admissible 1334 
effect of writ, of fi. fa. as evidence 1409 

^ effect of plea of,"not guilty” 284 

return by, when conclusjsre jf.8 agfcinst him or bailiff , 702 

when not * 703 

jurisdict. of, with respect to replevins, has ceased 1470 

SHERIFF’S COURT, judgments and proceedings of, how proved 1259 

SHIELD ARMORIAL, when admissiblo in matters of pedigree 640 

SHIP, sale of, must be by bill of sale 812 

what bill of sale must contain 812 

it may be proved without calling attesting witness 1464 

the want of a bill of sale may be objected under non-assumpsit 273 

warranty of seaworthiness of, implied in voyage policy 947 

not implied in time policy 948 

unseaworthinCBS of, must be specially pleaded 265 

when presumed 181 

question for jury 61 

question on which experts may give opinions 1148 

deviation of, must be specially pleaded 266 

dereliction of, presumption against 181 

loss of, when presumed 180 

neutrality of, presumptions against 113,114 

from caiTying despatches of enemy 113 

from spoliation of papers on capture . 114,118 

when presumed to be employed in smuggling 119 

■ action on policy for loss of. (See Insurance) • 

unskilful navigation of, question on which experts may give opinions 1147,1148 
rule as to passing each other 6 

rule as to passing of steam vessels , • 6 

admissions by ono part-owner, not evidence against others 613, 614 

by ship-owner, when evid. in action by master for freiglit « ^19 

possession of, when sufficient title against wrong-dogr 127 

register of, kept under Merch. Shipp. Act, hew inspected 1225 

how proved 1287 

. admissibility and effect of, 1415,1416 

register of shipping at Lloyd’s inadmissible as public document 1272 

underwriter presumed to know contents of 165 
proof and effect of certificate of registry of 1307 

of competency or service of master or mate of 1307 
owner of, when liable for orders given by master 182 

for negligence in navigation 182 

presiimption against, though pilot on board 182 

orders in council for securing cleanliness in passenger ships, proveable 
by the " Gazette ” 1329,1380 

SHOP, in London, is a market overt . 7 

SHOP BOOKS. (See Account Books) 


5 N 2 
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SHOPMAN. (SoeAffcnl) • 

SHORT-HAND, may be interpreted by parol 937 

SICKNESS, of witness under examination, effect of 1185 

of witness, when grouml for postiidiiiug trial 419 

when sufficient to let iii depositions at common law 418, 428 

under stat. 421, 422, 428, 443 
of attesting witness, when gfbund for postponing trial 1466 

SIGN MANUAL, whether juUieially noticed 21 

certificate of Sovereign under, inadmissible 1420 

SIGNATURES, how proved. (See Jlaudurithig) 

what judicially noticed , ,14,18—20 

if 30 years qld, require no proof ' , < 97 

of chairmen to books of proceedings, need not be affixed at meetings 1419 
of justices, must bo affi.ved to depositions 421, 425, 427 

to examinations 734, 735 

of accused, should be obtained, if possible, to examination 733, 735 

of witness, should be affixed to depositions before justices 421, 425 

of coroner, must bo affixed to depositions and examinations 428, 745 

of drawer of bill, admitted by acceptance 669 

of indorser, though same person as drawer, not admitted by acceptance 700 
of maker of prom, note, admitted by indorsement of payee 701 

of client, may be proved by attorney 772 

place of, what sufficient within St. of Frauds 837 

mode of, what sufficient within St. of Frauds 838 

place and mode of, to devise before Ist Jan., 1838, what sufficient 858--860 
to wills under new Will Act. (See WUls) 861—868 

what required for particular notices 895, 896 

SILENCE, when evidence as an admission. (See Admissions) 658—664 

as a confession 663, 748 

of witness, on being asked criminatory questions, effect of 1185 

SIMILITUDE, of name and residence, or name and trade, will identify party 1476 

of name alone, will justify presumption of identity, when 1477 

SIMPLICITY in narrative, test of truth 65 

SINGLE WOMAN. .(See Feme sole) 

SKILL AND JUDGMENT. (See Jixperh) 

what is reasonable, question for jury 47 

SKILLED WITNESS^IS. (Seo Fxpn ts) 

SLANDER. {Seo Libel) 

SLAVER value of testimony of 65, 66 

maudumuB to examine wituusscs respecting offences against slave trade 4 35 
SLEEP, confession made while talking in 725 

SMUGGLING, presumptions respecting 81, 119 

when oiviB of proving innocence lies-on defendant 342 

within what time prosecutions must be brought 86 

employment in preventive service, when presumod 156 

assembling armed to assist in illegal landing of goods, only offence 

when throe or more persons are together 1096 

having goods liable to forfeit, is felony, if six persons in company 1096 

in these cases one defendant cannot testify for or against other's 1096 

SOCIETIES. (Seo Fidendly Soc., Building Soe., and Induslnal <fr Provident Soc.) 
SODOMY, when boy may be convicted of 112 

SOTjD AND DELIVERED, effect of never indebted to count for goods 269 

SOLD NOTE, (See Bought and Sold Notes) 

SOLDIER, will of, how far excepted out of New Will Act 861, 869 
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S0#D1KR—( Cmllnucd) 

examiDatioii of, toiichiiig settlement, how proved, and when admissible 431 
attendance of, as witness, enforced by habeas corpus 1028 

proof and effect of certificate of profions acquittal, or oonvictioii of:— 

before Courts-Martial • 1302, 1303 

before Common Law Courts 1302, 1303 

SOLEMNIZATION of niarriago, when prcsume<l*regular 139 

SOLICITOK. (Sec A Homey, Privileged Communications) 

SOLOMON, his judgment in the case of the two harlots 186 

SOVEREIGN, traitor compassing death of, or bodily harm to, to be indicted 

arraigned and tried as if charged with murder 789 

protective provisions of4itat, of Treasons do not apply to spjch case 789 


high misdemeanor to aim fire-arms, &c. at, with intent to injure or alarm 789 
is he admissible as witness? , 

if admissible, must be sworn 
certificato of, under sign jnanual, inadmissible 
grant from, when presumed 

proclamations of, judicially noticed. (See Proclamations) 
great and privy seal of, judicially noticed 
is the sign manual of, judicially noticed ’ 
accession and demise of, judicially noticed 
how far affected by Stat. of Limit. 

admissibility and effect of speech of, in opening Parliament 
foreign, must put in answer to cross-bill in equity on oath 
SPEAKER OP HOUSE OF COMMONS, w'arrant by, need not contain recital 
proof and admissibility of certificate by, of costs of election petition 
of validity of election petition recognizances 
of costs allowed on taxation for private bills 
of papers being published by order of Parliament 
SPECIAL COUNT, effect of pleading general issue to. (See Ocneral Issue) 
effect of paying money into court upon, as an admission 
SPECIATjTIES, consideration for, presumed 
in actions on, effect of non est factum 
within what time action on, must be brought • 

indorsement on, of part-payment, or of payment of interest, by deceased • 
payee, adniiHsiblo for his rcprosenhitives 667, 669 

to support replication of acknowledgment to plea of£t. of Limit. 669 

whether necessary to prove aliundh date of indorsement 154, 669—673 

merger of simple debt in, must be pleaded specially • 364 

SPECIFIC PERFORMANCE, in suit for, when mistake ii\ written agreement 


1115 

1116 

1420 

131 

4, 15,1227 
9 

21 
26 
83, 84 
1327 
1114 
93 
1309 
1309 
1309 
1309 


684 


688 
95 
277 
85. 668 


may be proved by parol 
SPECIFICATIONS of patents, how proved 

construed by judge 
many deposited in Petty R.»g Office 
SPELLING, proof of handwriting by compiu'ison of 
SPIES. (See/a/omcr) 

SPIRITUAL COURTS. (See Ecclesiastical Courts) 
SPLITTING DEMAND, not allowed to plaintiff 
SPOLIATION, of papers, presumption from 
accidental, effect of 
by stranger, effect of 
SPOT, in dispute, view of 

STABBING, indictment for, not supported by proof of cutting 
STAGE-COACH. (See Coach) 


924 

12,1286 
63 
1237 
1485, 1490 


1362—1364 
114,118 
1463 
1462 
466—467 
244 
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STAKEHOLDER, holding document must be subpoenaed, when •SSS 

STALE DEMANDS, presumption agaiust , 136 

STAMP. (See Seals) 

presumed on lost instrument ^ 141,143,390 

on instrument not prodheed after notice 120,143 

Tk'ant or insufficiency of, may be u^ed under general issue 274 

question of sufficiency of, to be decided by judge 33 

trhen payment into cou!tt admits sufficiency of 684 

on bill purporting to be foreign, when sufficient 81 

maker of biuiker's cheque may prove it post-dated and set up want of 699 
on probate, how far evidence of assets • , 707, 708 

receipt inadmissible for want of, may rMresV memory of witness 1138 

attorney camiot state whether client’s deed was duly stamped 774 

‘ counterpart of lease sealed by, lessor deemed the original as regards the 383 
counterpart ailmissible as secondary evidence, though unstamped 382 

contracts under § 4 of Stat. of Frauds, must be stamped 851 

under § 17 exempted 851 

between Motrop. coach-masters, and drivers, or conduct, exempt. 895 
when judge will order production of document to get it stamped 1424, 1428 
what are material alterons. in instrum., with respect to stiimp laws 1447—1450 
laws respecting, frequently oppressivo 359 

leas oppressivo now tlian formerly 359 

no objection for want of, allowable in criminal Courts 359 

what documents may be read in civil Courts, though unstamped, on 
payment of penalty 360 

omission or insufficiency of, must be noticed by officer of Court 360 

ruling of judge respecting, final 361 

denoting stamp affixed by Commiss. of Inland Revenue, effect of 1407 

STAMP-OFFICE, books of, admiss. as public docuni. (See Inland Revenue) 1276 
STANDING ORDERS OF PARLIAMENT, whether judicially noticed 16 

STANNARIES, attendance of witnesses befuro court ol^ how enforced 1011 

seal of court of, judicially noticed 9 

records of judicial proceedings of court, how proved 1239 

STATE, acta of, how proved 1227 

• secrets of, excluded by public policy, Privileged Vommmiicaiions) 776—782 
STATEMENTS, When party may show that his witness has maile inconsistent 1151 
when, he may shew that his opponent’s witness has done so 1166—1173 

how to proceed if contradictory statement in writing 1168—1172 

, t 1. in civil causes 1168—1170 

2. qj criminal coses—depositions 1171,1172 

witness must first be cross-Sxamined os to time, place, and person 
involved in supposed contradiction 1167, 1168, 1173 

made pobt litem motam, inadmissible, when, Lia Mola) 515—522 

made by children, inadmissible, when incompetent os witnesBOS 469, 470 
when admissible as evid. of bodily or mental feelings 477—479 

as part of res gcstai. (See Rea Qcatce) 480—485 

STATE-PAPER OiTICE, records of, where deposited 1199 

STATIONERS COMPANY. (See Copyright) 

STATUTES, public, judicially noticed 4,1226 

local and personal Acts, when judicially noticed 15,1226 

when proveabla by copy purport, to be printed by Queen's 

printer 15,1226 

private Acts, how proved 15, 1226 

presumption in favour of, from long enjoyment 131 
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STATUTES—(C'onimwd) 

Irish statutes prior to Up ion, how proved 1226,1227 

foreign statutes, how proved 1227 

admissibility and effect of recitals in^ublic statutes 1326 

in private Acts 1327 

whore printed copy erroneous, judge will refer to Parliament roll 29 

within w'hat time action must bo brought against party, acting under 
any local or personal Act * 82 

power of pleading general issue by 297—301 

STAT. OP FRAUDS, wise in principle, unfortunate in execution 816 

not necessary to plead specially i 272, 273 

§1. what it enacts • » "* « 810 

not applicable to demises under seaf 816 

what leases, estates, and interests in lands must be in writing signed *816 
writing must be signed by party, or by agent authorised in writing 816, 899 
§ 2. excepts leases not exceeding throe years 816 

effect of parol lease for more than three years 817 

§ 3. how leases, estates, and interests in lands assigned or surrendered 818 

writing must he signed by party, or by agent authorised in writing 818, 899 
surrender by operation of law, wliat:— 819—825 

does not depend on intention 820 

acceptance of new void lease 821 

voidable lease 821 

agreement to purchase by tenant , 822 

cancellation of lease • 822 

doctrine extends to cases where new interest granted to stranger, 
if tenant concurs and gives up possession 823 

hankioipt lessee giving up lease 825 

insolvent lessee delivering up lease 827 

trustees of Beneht Build. Soc. vacating mortgage 827 

assignment, by act of law—death, marriage, bankruptcy, insolvency 827 
§§. 7, 8, 9, what trusts must be created, or assigned by writing signed 829 
resulting trusts excepted 829 

when such trusts arise. (See Trusts) • • 830 

signature must be by party himself 829, 898 

§ 4. what it enacts 831 

not applicable to deeds , • 831 

§ 17. what it enacts 831, 832 

how extended by Lord Tenterden’s Act • 8^32 

to satisfy either § 4 or § 17, consideration must appear in writing 832 

except os to {fuaranteos 832, 839 

this rule of very questiouable policy 833 

rejected in many States of America • 833 

consideration need not be stated in express terms 833 

sufficient if collected by reasonable intendment 833 

writing may be signed by party, or by agent orally appointed 831, 832, 899 
what consideration will support a promise 833 

how much of contract must be iu writing 834 

need not be comprised in single document 835 

may bo mado out from correspondence 836 

or by signed letter referring to writings 836 

entire contract must be collected from writings 836 

verbal testimony inadmissible to supply omissions . 836 

letter addressed to third party will suffice 837 
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STAT. OF FRAUDS— 

memorandum after action brougiit insufficient 837 

place of signature immaterial 838 

mode of signature, initials, printed iignaturc 838 

need not be signed by both partieL 838 

written proposal accepted by parol 839 

special promise by exor. or Udmor. to answer damages out of own 

estate must be by‘writing signed 831 

guarantee must bo in writing signed 831 

writing may be signed by party or by agent appointed by parol 839 

consideration need not appear in writing , 839 

what constitutes a guai-anteo ^ c 8^0— 

provisions as to guai-antces extended by Ld. Tenterden’s Act 888 

> agreement in consideration of marriage must be by writing signed 831 

what is such an agreement 842 

agreement not to be performed within year, must be by writing signed 831 
what is such an agreement 844 

contract or sale of lands or any interest therein must be by writing signed 831 
what is an interest in lands 846—851 

shares in companies possessed of real estate 847, 848 

growing crops 849- -851 

contracts for sale of goods, &c., of lOf. value must bo in writing signed 832 

extended by Ld. Tenlorden’s Act to goods not actually made, &e. 832 

§ 17 does not apply to agreement to procure goods for another, and 
to take thon^to a certain place 853 

nor to fixtures 853 

does apply to several articles purchased at one time, at distinct prices 853 
shares in companies not goods, wares, and mei-chandise within § 17 848 

exceptions to rule requiring writing under § 17 :— 

1. when part payment, or earnest money 832 

2. when acceptance and receipt of part of goods 832 

whether acceptance proved, (luestion for jury v 51 

moaning of part acceptance 854—867 

must bo intended by both parties to change right of possession 854 
, marking goods by vendee in vendor's shop 854 

Rorso transferred from sale to livery stable 855 

bailee of goods selling them bn his own account 855 

constructive delivery of ponderous goods, key of warehouse 856 
^ acceptance by purchaser of warrant or delivery order 856 

goods delivered to carrier or wharfinger named by vendee 866 

distinctions between § 4 ami § 17 of Stat. of Frauds 851 

contracts under former must be stamped 851 

t under latter exempted 851 

§ 4 applies to contracts of any value, and to those part performed 861—853 

§ 17 does not apply to contracts under 10/. value, or where part-pay¬ 
ment,or part-acceptance 851 

when equity will support contracts under § 4, if part performed 861 

§ 6, devises of real estate, how signed and attested under. (See WUl) 857 —860 
§ 6, how revoked under. (Sec Will) . 870—872 

how revived 878 

plaintiff must prove compliance with, under general issue 272, 273 

agreement under, maybe totally abandoned before breach, by oral contract 926 
cannot be partially abandoned by oral contract 927 

objection under, waived by paying money into Court 684 
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STATUTES OF LIMITATION. (See Limitations) ^ 

STATUTE OF WILLS. (Soe Wills) 

STEALING. (Seo Larceny) 

STEAM-VESSEL, rulea as to passing eachothor 

presumption of wilful default, in cascvof accident, while neglecting 


these rules g 7 

STEPHENSON, his evidence on railway travelling 72 

STEWARD, entries against interest made by deceased,*admi 8 siblo 654 

how far necessary in such case to prove that ho filled the oiBce 661 

communications made to, not privileged 765 

of a borough, what documents byund to produce as witness 408 

STOCK, transfer of, proved by^Ba|ik books 1415 

contrast for sale of, not within § 17*of St. of Frauds * 848 

STOCK EXCHANGE, broker presumed to act in accordance with rules of • 166 
stock-broker must keep book open to inspection by his principals 1443 

STOIjEN GOODS, recent possession of, raises presumption of guilt 137 

STKANGER, alterations made by, in instruments, when fatal 1462—1455 

refusing to produce documents, when secondary evid. admissiblo 405 

will not be forced to grant inspection 1426 
estoppels not enforceable by, or binding on 106, 665, 666 

recitals in private statutes, no evidence against 1327 

when evid. in matters of pedigree 1327 

judgments, how far evidence against 1332—1336 

judgments in rem, how far binding upon 1343—1347 

judgm. inter partes, inadmiss. for or against, in proof#f facts adjudged 1347 
1 exception, when admissible in natttre of reputation 1348 

admissions by, when evidence. (See Admissions) 620—625 

confessions made under inducements by, how far admissible 719—721 

admission to, of debt, does it bar St. of Limit. ? 879 

to a document, may contradict it or vary it by parol 930 

STYLE, evidence of custom inadmissible to show feasts in lease refer to Old 942 
of composition of two writings may be compared 1485 

SUBORNATION of perjury, witn. may bo awarded costs on trial of 1005 


SUBPG5NA, witn. when and how made to attend by. (See A^endanceof Witnesses) 


991—996 

proihiction of documents, when enforced by subp. duces tecum 991, 992 
when subp. duces tecum will not issue without order of Ot or Judge 1230 
witness pixtRuciug document under, need not be sw'oru 1155 

if not sworn, cannot be cross-examined ^ 1155 

in action for disobeying, what general issue admits S85 

may be sealed in blank, and filled up afterw^irds * 1469 

must state what parlars. in ordinary actions 996 

in ejectments , 996 

SUBSCRIBING WITNESS. (See Attesting Witness) 

SUBSEQUENT ASSENT by principal to unauthorised act of agent 496, 811, 899 
SUBSTANCE of issue, must, b«t need only, be proved. (Seo Variance, Allegations) 187 
of former examination when witness can speak to 465 

SUIT. (Sec Action) • 

SUGGESTIONS FOR AMENDING THE LAW OF EVIDENCE 

to abolish distinction between local and transitory offences 239 

to abolish right of Att.-Qcn. to reply in political trials 353, 354 

to abolish the doctrine laid down in Slatterief v. Pooley 371 

to amend Jervis’ Act os to mode of taking depositions by Js. 421—424 



1G58 


INDKX. 


VAOK 

SUGGESTH^S FOR AMENDING LAW OF EVIDENCE- -(Oontinned) 

to allow proof of sanity or insanity by evid. of treatment by relatives 474 
to abolish law in Equity, which tuUnits parol evidence against a 
plaintiff seeking specific perforinacice, but rejects it for him 924 

to abolish rule which requires subpoena to bo tested in term 993 

to extend the power of ordering views 467 

to admit entries made by tnftlcsman or merchant in bis shop-books 688 

to allow payment into dourt in all personal actions 682 

to prevent payment into court being admission of cause of action 682 

to limit rule rejecting coufessions on ground of inducement held out 718, 729 
to admit coufessions purporting to havp been taken on oath ^ 740—742 

to repeal law which rcqmres prisoner ivider^ examination to be twice 
cautioned fey Justices 735 

• to abolish law which requires that consideration for contract should 

appear in writing signed unScr St. of Fiuuds 833 

to render law uniform as to modo of appointing agents 899 

to render communications to clergymen and medical men privileged 755—757 
to abolish rale, requiring two witnesses to each overt act in treason 786, 787 
to render the punishment for treason less abhorrent 786, 737 

to abolish rale of Eccles. Convts, requiring more than one witness 795 

to abolish days of grace for paying bills and notes 943 

to limit the admissibility of usage to explain contracts 955—957 

to amend tho scale of coats for pros, and witn. in crim. trials 1009—1012 
to make provision for paying tho expenses of witnesses for prisoners 1016 
to enable inferiorftts. to issue subp. beyond their jurisdiction 1020, 1023 
to direct Q. B. to enforce obedience to svich snbp. by attachment 1023 

to extend to other Sup. Courts power now extended to Com. Law 
Courts of bringing witnesses from Scotland or Ireland 1019 

to empower examiners in Chau, to enforce attend, of witnesses ] 032 

to establish an uniform modo of enforcing attendance of witnesses 1068 
to enforce attendance of witnesses before Commiss, acting in causes 
from India or the Colonies 458 

to make parties to actions for breach of promise of marriage, 
competent wRo. ' 1095 

, to abolish rule in Rovenuo causes rejecting witnesses who have 

remained in Ct. after order to withdraw 1130 

to modify tho ru^o which protects witnesses from self-crimination 1176 

to allow prisoners copies of indictments 1202 

t<\ protect instruments from being vitiated by unauthorised or acci¬ 
dental alterations of strangers 1452—1456 

to rescind rule in Eq. requiring proof of deed by attest, witn. in ex 
parte cases 1466 

to extenLto Grim. Courts tho Evid. Clauses of Com. Law Proc. Act, 1864 1484 
SUMMARY CONVICTIONS. (Seo Convictions) 

SUMMING UP, observations on different modes of 36 

SUMMONS, when attendance of witness enforced by. (fiee Attendance of WUnesaes) 
dismissed at Chambers, effect of 1402 

SUNDAY, what d^s of the month fall on, judicially noticed 22 

SUPERIOR COURTS. (See Courts of Law, Chancery) 

SUPPORT, right to, from adjoining lands 126 

houses 126 

from subjacent soil 124 

from lower stories 126 
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SUPPRESSION OP EVIDENCE, presumption from 118, 343, 462, 655 

SURETY, admiasiou by priauipal, when evidence against 640, 641 

when not dischoi’ged by giving time to principal 933 

judgment against, erid. for him to pr^ve amount be has paid for principal 1333 
but no evidence of principal’s default 1333 

SURGEON. (See Medical Man) 

SURPLUSAGE, definition of * 220 

need not be proved * 220 

instances of 220—227 

distinction between, and needless partioularity in statements 224—227 

SURRENDER of lease, by operation of Jaw, wbat. (See Stat. of Frauds) 819—827 
when presumable * ^ ^ 135 

when signed writing necessary as evidence of 818 

when deed necessary ^ *814 

of unsatisfied terms, when not presumed 135 

of satisfied terms no longer i)reBumed, such terms ceasing by Stat, 134 

of copyholds, admissibility of 1412 

of incorporeal rights must bo by deed 800 

SURVEYORS, slight value of testimony of 69, 78 

SURVEYS, how proved 1264 

when iiGuessary to prove commission 502,1264 

when not 1267 

when evidence, as admissions by privies 643, 1412 

Down Survey admissible as public document 1411 

Onhiiiuce Survey inadmissible 1411 

SURVIVORSHIP, presumptions respecting 178—180 

SUSANNAH and the elders precedent for ordering witnesses out of Ct. 1130 

SUSPICION, reasonableness of, <iuestion for ury 39 

SWORN, witness called to produce a document need not be 1155 

other witnesses must be. (See Oath and Competency) 112 

unless they have conscientious objection, when they may affirm 1125,1126 

TAVERN, presumption respecting keeper of 168 

TECHNICAL TERMS, in writing, may bo explained by parol . • 937 

primfi facie, to bo understood in their technical sense 016 

TENANCY. (See Tenant, Lease, Use and Occupation) 

terms of, cannot be proved by parol, if there bo a lease, • 364 

fact of, provoable by pai-ol, without producing lease, when 366—368 

must be created by deed, when • 813 

must have been created by signed writing, when ^ 816—818 

bow assignoil or surrendered since 1st Oct. k845 813,814 

before tliat date 818 

bow aud when surrendered by operation of law. (See Stat. ofFnwds) 819—827 
Low and when assigned by operation of law 827—829 

what incidents may bo annexed to, by common law 949 

by evidence of usage 945 

cannot be shown by usage to Lave lefereuce to Old Style 942 

from year to year, when presumed 161 

presumptipu as to when determinable 161 

TENANT, when estopped from denying landlord’s title. (See Estoppel) 107—111, 698 
encroaching on waste presumed to act for landlord 125, 126 

bolding over, presumptive effect of 173 

admissions by, how fur evidence against landloixl . 643 

admissions by landlord how far evidence against 642 
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TEN ANT— ( Cvntinued) 

forfeiture by, when waived by landlord suing or distraining for rent 657 

by landlord accepting rent 657 

by landlord misleading tenant 397 

when not waived«by landlord’s passive acquiescence 668, 669 
receiving notice to quit without objection, effect of, as an admission 669 

surrendering lease by operation of law. (See Slat, of Frauds) 819—827 

stealing chattels or fixtures exceeding value of £5 241 

title of, to away-going crop, may be proved by usage 945 

cannot quit without notice, though premises out of repair 949 

may quit furnished apartments withovit notice, when 949 

at will, convertible into tenant from yaar tp y^ar, by payni. of rent 814, 817 
in tail, consent of protector to disposition of, must bo by deed enrolled 910 
' in dower when bound by judgment of ancestor 1362 

by the curtesy, when bound by judgment of ancestor 1362 

for life, verdict for or against, no evid. for or against reversioner 1356 

effect of paying off an incumbrance by 1^7 

TENANTS IN COMMON, how described in indictments 248 

admissions by one, not receivable against others 615 

TENDER, evidence of, when admissible under general issue in action against Js. 300 
when invalid as being conditional 61 

whether conditional, question for jury 61 

effect of pleading, as an admission 688 

of rent, within what hours it must be made 42 

of expenses to witnesses, when necessary. (See Attendance of Witnesses) 
necessity for formal tender of evidence 1493 

TENTERDEN’S ACT. (See Lord Tenterden's Act) 

TERM, outstanding, surrender of 164 

TERRIERS, what and when admissible 1276, 1412 

what is the proper place of custody of 544 

TESTAMENT. (See WtUf Bible) 

TESTATOR, declarations of intention of, generally inadmissible 964 

admissible, when will impeached for fraud or forgery 921 

"whqn description in will applicable to two subjects 967—970 

to rebut an equity. (See Mehutting an Equity) 982—986 

here imnfaterial, except as to weight of evid., when and how made 969, 970 
ademption of legacy by 928, 983 

circumstances surrounding, to bo considered in interpreting wills 958—963 

1\YB habit of misnaming persons or things, provcable by parol 970 

insanity of, may be proved, notwithstanding probate, when 1344 

judgment against, binding on executor, devisee, or legatee 1362 

admissions by, evidence against executor 642 

presumed to know contents and effect of will 148 

other presumptions respecting 149—153 

TESTIMONY, bills to perpetuate. (See Perpelmting Testimony) 463 

faith in, on what it depends. (See Belief) 61—78 

of enslaved people, value of 66, 66 

of women 66 

of children 67 

of foreigners 67 

of policemen and constables 68 

of skilled witnossos 69, 78, 636, 1491 

of accomplices 36, 796—799 

degrees of. (See Best Evidence) 
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TESTS OP TRUTH, what are the best gg 

THANKSGIVING, days of, judicially noticed 22 , 25 

THEATRE, onus of proving licence of ‘ 342 

consent of author to performance in ^ „ 344 

ticket of admission to, revocable • jqq 

THEFT, presumption of, from recent possession of stolen property 73,137 

THIEli, confession by, not evidence of theft, as against receiver 747 

THREAT, excludes confession, when. (See Confemon)^ 717 _ 739 

does not exclude evidence of facts ascertained by confession 746 

former, admissible, as evidence of malice on indictment for murder 322 

THREATENING LETTER, ou indictment for sending, duty of jury 67 

other threatening letters t^missib^, when ' 322 

TIDINGS, absence of, for 7 years raises preemption of death * 176 

for roasonable time raises presumption of loss of ship 480 
TIMBER, when within § 4 of Stat. of Frauds * 850 

TIME. (See Limitations) 

questions of roasonable, whether forjudge or jury. (See Functions 
of fudge and fury) 39 — 47 , 994 

inference of law as to reasonable, whore contract is silent 162 

formal averments of, should be omitted in civil pleadings 236 

may be omitted in indictments 237,240 

if inserted, need not usually be proved as laid 237, 240 

of serving notice to produce .397—400 

of serving subpoena 993 

what is the regular,* for calling for production of documents at the trial 1444 

for objecting to competency of witness 1111 

statement of, in statutory written agreement, cannot bo varied by 
subsequent oral contract 927, 928 

in written agreement, cannot bo varied by contemporaneous oral contract 932 
of birth, marriage, and death, matters of pedigree 528 

how far proveablo by registers. (See JBir^, Marriage, Death) 
computation and course of, judicially noticed 22 

regularity presumed from lapse of 130 

TITHES, title to, how affected by Stat. of Limitat. , • 84 

receipts of, by lessees of vicarial tithes, whether evidence of modus ^ 

as against vicar 643 

TITHE COMMISS., agreements and awards confirmed by, how proved 1294 

TITLE, within what time, must be disputed. (See Limilaiions) 

wlien presumed from possession ^ 126 

from receipt of rout 12 ^ 

statem. by possessor of land in disparngement^of his own, admiss. 562— 
warranty of, when implied in contracts of sale 949, 960 

paramount, eviction by, tenant may show , 110 

of peer, how described in indictment r 247 

of foreigner of rank, how described 247 

TITLE DEEDS, witness not bound to produce his own 406,1182 

trustee not compellable to produce his cestui que trust’s 757 

attorney not compellable though allowed to produce his client’s 406,761,758 
on indictm. for stealing or injuring, value need not be alleged or proved 243 

TOLLS, presumeif legal from long enjoyment 181 

what claims of, proveable by hearsay 603 

when verdicts and judgments inter alios admissible to prove 1348 

of turnpike, agreement to let need not be under seal 814 

TOLZEE. (See Foreign Attachment) 
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TOMBSTONE, inscriptions on, evidence in eases of pedigree S36 

proveable by copy 392, B37 

TORTS, in actions for, effect of pleading not gnilty 282—295 

admission qf one defendant no evidence against others 615 
effect of payment of money into court as an admission 687 
corporations liable, when 805 

TORTURE, old practice of . « 730 

TOTAL LOSS, under allegaiton of, plaintiff may recover for partial loss 231 

TO WIT, effect of laying allegations under 685 

TRADE, mode of carrying on in one place, when evidence of mode of car¬ 
rying on in another 306 

usago of, may explain written contijict, when. (See Parol- Evi¬ 
dence) ' ' ' ^ 938—946, 952—957 

. marks, used in will, may be intei'preted by parol 960 

TRADESMAN, entries by, in shofi-books, when evidence for, in America, 

Scotland, Franco, and in Court of Chancery 582—586 

TRADING, company. (See Company) 

corporation. (See Corporation) 

TRADITION, how far evidence in matters of pedigree. (See Pedigree) 523— 541 
of public & gencr.al interest. (See Public d; General InterciV) 498—522 
TRAITOR. (See Treason) 

TRANSFER, of goods, by symbolical delivery 8.56 

of stock, proved by bank-books 1415 

of shares under Co. Cl. Cons. Act must bo by deed 811 

of incorporeal rights must be by deed * 800 

of chattels, when irrevocable 801, 802 

of ship, must be by bill of sale 812 

of land, by deed 813 

TRANSPORTATION, on indictment for being at largo under sentence of, 

proof and effect of certificate of conviction 1301 

TRAVERSE, effect of omitting to, as an admission. {See AdnmsionB) 669—680 

TREASON, within what time prosecutions for, must be commenced 85 

number of witnesses necessary to establish 785—789 

is wife confipe^ent'witness against husband in 1 1107 

when indictment for, charges several overt acts, sufficient to prove one 229 
no overt ftet of, evid., unless laid in indictm.,or proof of overt acts laid 309, 787 
judicial confessions of, conclusive 713 

extra-judicial confessions of, coiToborativo evidence only 713 

unless overt act charged be personal injury to the Sovereign 714 

* ■ copy of indictment and list of witnesses and juroi’s, must bo 
• delivered to accused tjn days before tii.al 1109, 1202 

the delivery must bo in presence of two witnesses 1109 

name8,^bodc8, & professions of witnesses & jurors must be stated in lists 1110 
not necG.S8ary to specify the particuliir house or street 1110 

time for objecting to non-complianco with those regulations 1109 

traitor compassing death, or wounding of Sovereign, must be indicted 
and tried as if for murder 789,1109 

protective clauses of stat. of treason, do not apply to such case 789,1109,1202 
can prisoner charged with, bo brought up as witness by habeas corpus ? 1027 

married woman may be convicted of 170 

in misprision of, defondant must prove discovery on his part, if 
knowledge traced to him 344 

TREASURY, instruments issuing from, may be signed by two Commiss. 897 

signature of Lords of, not judicially noticed 21 
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warrants, relating to Post OfOce, proveable by Gazette 1330 

TREATISES, may be referred to by exports to refresh memory, when 1148,1150 
TREATMENT. (See Condv4:t) 

TREATY, British, how proved 1227 

of foreign state, how proved 17,1228 

for compromise, effect of admissions during . 631, 648_650 

TREES. (See Boundary) t 

presumption of ownership in 124 

stealing or maliciously damaging, to value of li!. 241 

when within § 4 of St. of Frauds 850 

TRESPASS, effdbt of not guiltj in actign of 290_295 

qflare claasum fregit 290 

de bonis asportatis « 290 

for assault • 294 

for collision 294 

no man bound to justify in, who is not priraft facie a trespasser 294 

effect of pleading not possessed in trespass de bonis asportatis 290, 295 

qnare clausum fregit 290, 295 

when count in, may be taken diatributivcly 233, 234 

in action of, admission of one defendant no evidence against others 615 

qu. cl. fr., what plaintiff must prove under new assignment 679 

how locus in quo must be designated 2.06 

for assault, what phiintitt’ must prove under new assignment 679 

sheriff or party not liable to action of, for arresting witness 1076 

recovery in, when bar to subsequent .action of assump.sit 1357 

judgment for deft, on plea of lib. ten., how far bar to action of 1359 

within what time action for, must be brought 81, 82 

in action of, costs not recovemble without certificate of Judge, when 49 

evidence of possession sufiicient against wrong-doer 126, 127 
TRIAL, when put oftj on account of temporary insanity, or illness of witness 418,419 

of attesting witness 1466 
for religioTis instruction of witness 1116 

in consequence of amendment allowed , 192,216 

duty of judge to regulate the mode of examining witnesses at 1128 

to settle questions respecting right to begin 351, 352 

day of, cannot be proved by parol . 361,362 

new, application for, rules respecting * 1492—1494 

TROVER, demand and refusal presumptive evidence of conversion 161 

statement of losing and finding now omitted in declaration for i&S 

effect of “ not guilty” pleaded to action of ^ • 292, 293 

of “ not possessed ” 292, 293 

parol demand admissible, though demand in writing also made^ 374 

for written instruments, notice to produce unnecessary 369, 402 

sustainable against Cgrp., where goods wrongfully taken by their agent 806 
by party having mere possession as against wrong-doer 127 

judgment for defendant in, when bar to action of assumpsit 1358 

TRUSTS, creation of, must bo evidenced by writing signed, under St. of Frauds 829 
letter acknowledging the trust, euificient 829 

grants and assignments of, must bo by writing signed 829 

resulting trusts excepted from Act 829, 830 

these trusts arise:— 

1. when estate purchased by one, is paid for by another 830 

this presumption may bo rebutted by parol, or by declarations 

of Intention 983, 984 
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TRUSTS — {Continued) 

if so rebutted, may be fortified by counter-parol evidence 984 

2. when conveyance made in trust only partially declared 830 

3. in coses of fraud ^ 830 

how far proveable by pjv’ol 830 

doctrine of, when judicially noticed 5 

TRUSTEES, for public, when estopped from disputing their deeds 101, 102 

admissions by one, hov^ far evidence against others 614 

admissions by cestui que trust, when evidence agaiust ' 619, 620 

not compellable to produce title-deeds of cestui quo trust 757 

judge will order inspection of private writings deposited with holder 

as trustee for applicant e. ^ * 1424, 1425 

in indictment, what sufficient description ol' 247 

. when presumed to have conveyed legal estate to beneficial owner 132 

satisfied terms outstanding in^ when determined 134 

wife's admissions, when admissible against 625, 626 

of property conveyed for religious purposes must be appointed by 
attested deed 901, 1464 

TRUTH, evidence of witness’s character for, when admissible 1191 

what are the best tests of 65 

exhortations to speak, have caused confessions to be rejected 729 

may be pursued too keenly, may cost too much 754 

TURNPIKE, Acts, inspection of what books allowed by 1223 

documents of Commiss. of Welsh, how proved 1295 

agreement to let tolls on, need not be under seal 814 

UMPIRE, if appointed, award how proved 1265 

UNDER-SHERIFF, has same power to ameud record as judge 212 

presumption of being, from acting 156 

admission by, when evid. against sheriff 619 

witness attending, on writ of inquiry, privileged from arrest. (See A trest) 1072 
UNDERSTANDING, imbecility of, renders witness iucompetout 1116 

how far presumed that deaf and dumb witnesses arc without 1117 

of witne8s<as tq meaning of words, when evid. in actions of slander 1142 

UIJDERWOOD, when within § 4 of St. of Frauds 850 

UNDERWRITIJR. (See imumnee) 

UNDUE INFLUENCE, presumption of, when 146 

UNITED STATES, laws differ from those in England, as to cross-examination 1158 
Of to effect of alteration of instrument by stranger 1454 

as to admissibility of entries by tradesmen in their own shop-books 582 

as to what facts they admi( without proof 20, 28 

as to practice when release from nominal plaintiff is pleaded in bar 60S 

as to necessity for conson. appearing in writing signed under St. of Frauds 833 
us to necessity for contracts by Corporat. being evidenced by deeds 802 

UNIVERSITY, sentence of expulsion from, judgment in rem 1342 

practice and proceedings of courts of, not judicially noticed, when 28 

calendars inadmissible 1421 

of St. Andrews, seal of, must be proved 20 

of Oxford, 0001*4 of, governed by common and stut. law 28 

of Cambridge, by what rules court of governed must be proved 28 

UNLAWFUL ASSEMBLY, refusal to disperse after proclumution, only felony 

when twelve or more persons assembled 1096 

UNLIQUIDATED DAMAGES, when pluintifi'seeks, he must begin 347 

UNNA'rURAlj CRIME, when boy may bo convicted of 112 

UN-SEA WORTHINESS. {See Skip) 
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UNSOUNDNESS. (See Hone) 

USAGE. (See Oiat'im) 

for twenty-five years, when conclusive of religious doctrines 85 

of trade, when presumed to be known^ 165 

when contract presumed subje^ to 165 

when admissible to explain writings 938—941 

to annex incidents. (See Puw7 /^pidence) 943—946 

under ancient grants, &c., when admis.sible to explain 965—967 

not admissible to contradict what is plain in writings 941—943 

where inconsistent with contract 952 

, or impliedly exc1uded*from contract 953 

need not bo immemori.al o* uni ford! , f 954 

wliero trade established for a year or turn ^54 

moaning of “custom of the country,” as appUed to Iiusbandry 954 

party against whom usage adduced may prove:— 

1. its non-existence 954 

2. its illegality or unreasonableness 954 

3. that it formed no part of agreement 954 

evidence on those points may bo given by way of anticipation 954 

explaining documents by, dangerous 955—957 

raises presumption of legal origin, when 130 

USE AND OCCUPATION, effect of general issue in action for 263 

when grantor by parol of incorporeid hereditament may sue for 801 

when it lies by or against Corp., though no demise under seal 108, 806 

if contract, void under St. of Frauds, has been executed 852 

contract, if in writing, must bo produced 364 

USER, acts of, when admissible to explain ambiguity in ancient grant, &c. 965—967 
USHER, no rigid presumption as to hiring for a year 162 

USURY, laws relating to, repealed 1358 

acquittal in penal action for, evidence in action on bond, where usury 
pleaded 135 g 

UTTERING, on indictment for, other utterings, &c., admissible to prove guilty 

knowledge or intent 320 

can married woman be convicted of * • 171 

VALUATIONS in Ireland under poor law. (See Poor Law) 

VALUE, allegations of, need not be proved in general. (See Variance) 241 

must be proved, where value an essential element of offence 241 

e. g. bankrupt concealing property worth 10/. • 241 • 

petitioner to Insol. Debt Ct. excepting out of sched. property 

exceeding 20/. * 241 

tenant stealing chattel lot to him exceeding value of 51. 241 

stealing in dwelling-house to value of 51. * 241 

stealing or maliciously damaging trees to value of 1/. 241 

when value of each article should be scpai-ately alleged 242 

on indictment for stealing or injuring records, wills, or title-deeds, 
allegation and proof of value unnecessary 243 

VARIANCE, evidence must correspond with allegations 187 

sufficient, if substance of issue be proved 187 

abuses of old law of voiianoe 188 

amendment of, when allowable. (See Amendment) 189—219 

surplusage, definition of 220 

need not bo proved • 220 

instances of 220—227 

5o 
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VARIANCE— 

distinction between unnecessary averments, and those stated with 
needless particularity 224—227 

cumulative allegations in criminal ijnses immaterial 227—231 

several intents—compound fntonts in criminal cases 229 

how far intent must be proved as laid 230 

party charged with feV,my *r misdemeanor may be convicted of attempt 231 
cumulative allegations in civil cases immaterial 231 

power of finding issues distribntively 232 

instances of distributive issues 232—236 

formal allegations need not bo proved , 236 

what are formal allegations ^ * » * 236,237 

, averments of place 238 

local offencoi 238—240 

of time 240 

of number and value 241 

of quality 243 

of mode of killing 243 

matter of essential description must be proved as laid 244—251 

name or nature of property stolen or damaged 244 

description of animals by generic term 245 

names of persons injured 246 

of persons mentioned in indictment 246 

of j oint-ownors 24 7 

of prisoner 249 

descriptive allegations in civil causes 249—251 

omission of part of consou., no variance, unless it be a condition procod. 249 
between bought & sold notes, effect of. (Sue Jiow/ht ik Sold Notes) 378—381 
between document produced and that described in notice to admit 636 

VENDEE. (See Purchaser) 

VENDOR, admission by, after sale, not evidence against purchaser 647 

when estopped from denying title uf vendee 699 

\jrarranty of title by, when implied 949, 950 

' of quality or fitness of goods sold by, when implied 951, 952 
Venue, what offences are local 238 

.need only bo stated in margin of indictment 237 

VERACITY of witness, how impeached by evid. of bad character 332, 1186—1189 

how sustained by evid, of good character 1191 

•VERbAL. (See Ora?) 

VERDICT, presumption of validity of 95 

jurors cannot prove misfeike or misbehaviour in regard to 780 

when evidence in nature of reputation 511, 512,1348 

how proved 1255,1256 

defects in pleading, bow far cured by 95 

vesting order, effect of, in bankruptcy and insolvency 827, 828 

VESTRY BOOKS, admissible as official documents 1275 

effect of, in evidence 1415 

VICAR. (See Parson) 

VICE-WARDEN OF STANNARIES. (See Stannaries) 

VICTUALLER, implied warranty by, that provisions wholesome 951 

demise to, may be interpreted by usage in trade 946 

VIDELICET, cannot make that immaterial which in its nature is material 685 
its omission may render that material which otherwise would not be so 686 
VIEW, of locus in quo, or of chattel, when jury allowed 465—467 
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VINTNER, iuiplied warranty by, that wine is wholesome 961 

VISITATION BOOKS, at Heralds’ College, admissible in cases of pedigree 1411 
VISITOR, sentence of expulsion or deprivation by, judgment in rem 1342 

VIVA VOCE, what Courts may examine witnesses 1019 

VOIR DIRE, competency of witness ascertaiScd on. (See Competewy) 1112 

secondary evidence of documents admissible on 409, 1112 

VOLUMINOUS FACTS, results of, proveable bytefioriJary evid. 408 

VOLUNTARY, confessions must be. (See (7<m/esstons) 717 

whether confession voluntary, question for judge 32, 717 

VOTERS, declaration of, against own votes, admissible in election committees 619 
notice of objection to, under Election Act, how signed 895 

inspection of lists of, under |)lection Act ^ 1222 

WAQER, no ground of action , ^ 783 

evidence in support of indecent, inadmissible 783 

WAIVER, of written agreement, when parol evidence admissible to prove 925—927 
in ease of sintuory wntten agreements, how far 926, {127 

of written agreements at common law 926 

of deed, can only be elicctedby deed 925 

of notice of dishonour, when presumed from drawer’s subsequent conduct 657 
of one objection, when presumablo from party taking another 657 

of forfeiture or notice to quit, by landlord suing or distraining for rent 657 

by landlord having misled tenant 697 

not effected by landlord’s silent acquiescence 658, 659 

in part, by witness, of Lis protection against sclf-criminat., effect of 1183 
by witness, of his right to Jiis expenses, effect of 1001, 1021 

by client, of his right to exclude communic. to his attorney, effect of 765 

what amounts to 766 

WALES, many equity records of Welch Cts. in custody of Master of Rolls 1198 

how inspected 1195 

■ how proved 1230 

documents of Commiss. of Turnpikes in, Jiow proved 1295 

seals of abolished grand Sessions in, judicially noticed 9 

WALL, presumption as to owncrsliip of • * 124 

WAR, existcnci! of, when judicially noticed 25 

proveable by recital in public statute 1327 

admissib. and oflect of foreign declarat. of, sent to Secrei ofState 1827,1328 
articles of, bow proved 4, 1228 

WARD, presumption against deed of gift to guardian by • 14fi 

WAREHOUSEMAN, when estopped from denying title of hfiilor ' 698 

delivery of goods to, amounts to acceptance v^^thin St of Frauds, when 856 
WARNING prisoner against confession. (See Caution) 

on what, servant may bo discharged • 44,162 

WARRANT, proof of 1268 

attendance of witnesses, when enforced by. (See A ttendance of Wifnesset) 
of distress, to enforce invalid rate, when action lies against Js. for issuing 1337 
issuing from Treasury, how signed 897 

issued by Speaker, need contain no recital 93 

WARRANTS OF ATTORNEY and cognovits must bo filed in Q. B. 909 

how inspected, when filed 1224 

how attested ^ 901—907 

must be attested by attorney expressly named or adopted by defendant 901,902 
attorney need not be certificated • 902 

must bo other than one acting for plaintiff 902 
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WARRANTS OP ATTORNEY—(Conifnwd) 

should explain nature aud effect of instrumout 903 

need not read it to client, unless desired 903 

attestation clause must state distinf^tly :— 

1. that witness is attorney td party executing 904 

2. that he subscribes as such 904 

instances of insulBcien^atteltation clauses 004 

of sufficient 905 

rule does not apply, where party executing is himself an attorney 905 

but extends to warrants of attorney executed abroad 906 

rule extends to all cognovits • , 

only^to warr. of att. to confess'judgmert in personal actions 906 

strangers or sureties cannot set up improper attestation 906 

rule applies to satisfaction pipces 906 

must bo proved by attesting witness 1464 

WARRANTY, by servant, at time of sale, evidence against master 494, 495 

oliter, os to admission made at another time 495 

amendment of declaration on, when allowed 203 

in action for breach of, when scienter may be rejected as surplusage 220 

non-assumpsit puts in issue consideration for, but not breach of 255 

0 . g. in action on warranty of a horse, it admits unsouuduess 255 

of sea-worthiness, implied in voyage-policy 947 

not implied in time-policy 948 

of title, in contracts for sale of estates, how far implied 948 

in demises of real property 949 

in sales of goods and chattels 950, 951 

of fitness and quality in demises, and in sales of goods 949—951 

of utility or novelty, when not implied in contract for sale of a patent 952 

of authority to bind principal, when implied in agent's contract 952 

WASTE, presumed to belong to lord of manor, when 125 

enclosed by tenant, presumed to be for landlord 125, 126 

lying by highway, presumption as to owncrsliip 123 

acts of ownerahif) in one part of, wlien evidence of title to another 306 

of assetsi’what evidence of, in action against exor. or admor. 669 

M’^AY. (See Tliglmay) 

right of, when barred by Proscription Act 84 

* how tfckcn out of Prcsciption Act 84, 893 

must bo granted and assigned by deed 800 

, r>lea of right of, may be found distributively 233 

in case for ob8tru<jJ,ing right of, what “not guilty ” puts in issue 282 

WAY-GOING CROP, custom osito, when admissible to explain lease 945 

WEEK, meaning of, in theatrical contract may be proved by usage 939 

WEIGHTS A£4D MEASURES judicially noticed 22 

WHARFINGER, when estopped from denying title of bailor 698 

delivery of goods to, amounts to acceptance witliin St. of Frauds, when 856 
WHOLE, of admission or confession, must bo taken together 697, 715 

jury need not give equal credit to every part 697, 698. 716 

of answer and examinations, rule in equity as to reading ' 600 

of an entire document must be put in evidence 598 


of an entire correspondence, how far necess^^, 
of a document must be read, to interpret» ' •' , 

WIDOW, Uw prot»*i»g »d 

Wife apply to 1 ^ v 

WIFE. (See Hwband and Wife, \ 

^ Woman) • 


801, ouz 
914 
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WILLS, parol evid., how far admissible to explain. (See Parol Evidence) 

declarations of intention, how far admissible to explain. (See Parol Evidence) 
lost or destroyed, probate of, when granted 391 

in other cases probate of, when gr|ated 1269 

presumptions respecting:— • 148—163 

that testator knew contents of will executed by him 148 

exception to this presumption * 143 

that undated will valid by St. of Frauds, was made before 1838 149 

against validity of, made before 1838, from unwitnd. attest, clause 160 
that pencil alterations are deliberative 150 

t^t alterations and cros'jres in, were made after execution 151 

that will has bqpn ^estoeyed by testator, if traced to him and 

not forthcoming * 152 

that annuities and legacies abate mteably, if assets deficient ^ 152 

that annuity bequeathed was for life of annuitant 152, 153 

that legacy to exor. was given to him in that character ^53 

that emblements were intended to pass to devisee 153 

Vice-Ch. Wigram's rules for the interpretation of 916 

thirty years old, require no proof 96, 1467,1487 

devisee oflande made before \tt Jan., 1838| how signed and attested 857—860 

throe witnesses necessary 857 

presumption that testator saw witnesses sign, if ho might have aeon 858 

witnesses need not have attested in each other's presence, or at same time 858 
attestation by marksman sufficient 859 

tostator’s signature or mark in any part of will sufficient 859 

signature by person in testator's presence, and by his direction 860 

■ due execution, when presumable from circumstances 860 

Will Act 860 

provisions of, contrasted with St. of Frauds 861, 862 

applias to all wills of freehold, copyhold, or peraonal estate 862 

to wills of domiciled Englishmen made in foreign countries 860 

to appointments by will in cxcrciso of a power 861 

two attesting witnoasoa sufficient, but nocessai'y 862 

testator must make or acknowledge signature in actual sontAmporanoous 

presence of witnesses , 862 

will must he signed "at foot or end” 862, 866 

injustice caused by over strict construction of these v^irda 865, 866 

remedied by 1.5 & 16 Viet., c. 24 866 

witnesses need not sign at precise end of will ^ ^867 

attesting witnesses must sign at same time ^ • 862 

presence means mental as well m bodily paesence 863 

how far witnesses must subscribe in presence of testator 863 

what sufficient acknowledgment of will « 864 

when Court will presume due execution 865 

mode of signature by testator and witnosacs, what sufficient 867, 868 

how far documents may be incorporated in will by reference 868 

wills by soldiers and seamen, how far excepted from Act 861, 869 

seamen and mariners as to pay, prize money, ^.c., how executed 861 
Indian Will Act, what sufficient oxecutioli under 861 

revocation of devim under St. of Frauds 870—872 

doctrine of implied revocation 870 

Bubsequent marriage and birth of issue. (See Rebutting an Equity) 870, 984 
defects of old law of revocation—burning, singeing . 871 

revocation of wills of personalty or copyhold at common law 872 
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WILLS— {Cfyntinutd) 

revocation of willi under WUl Act 872 

by marriage, when 872 

not by presumption of intention, on ground of alteration of circumslaueos 872 

« » _X __ *11 _^ nH.*! Cktain 


by subsequent will or codicil c 
by writing, declaring intention to revoke, executed as a will 
by burning, tearing, or othcrwipo destroying will 
effect of cancelling will ufeder St. of Frauds 
under Will Act 

of obliterating, under St. of Frauds 
under Will Act 

effect of eiTiauros in wills « * * 

Will Act applfba to all revocations and alterations of wills after Ist 
• Jan., 1838, though wills made before that date 
erasures or obliterations must be made animo rcvocandi 
substitution not revocation intended 

distinction between revocation of will and ademption of legacy 
revival of wills under Will Act 

under St. of Frauds 

at law sufficient to call one attesting witness to 
in Equity, necessary to call them all 
reasons for this rule 
rule applies to issues out of Chancery 


872, 873 
872 
872, 874 
870 
875 
870 

875 

876 

876 

877 
877 
928 

877 

878 
356, 1472 
356, 1472 

1472 

1473 

of realty, proveablo by i)robate, when 1404—1406 

of married women, under a power, effect of probate of 1269, 1369 

with indoi’sement of probate granted, when evid. of oxoFs title 1270 

in general, no evid. of title to personalty, either at law or in equity 1270 
where deposited at present 1200,1201 

how inspected, and copies of, obtained 1201 

production of, may bo enforced by Ct. of Prob., when 1441 

since let Jan., 1838, infants under 21, incapable of making 113 

before that date, boys of 14 and girls of 12, might have disposed of 
personalty by, if proved to have sufficient discretion 113 

enrolment oi^ in ^Yorkshire and Middlesex, when permitted 913 

, how proved 1318 

copy of enrolment of, when evidence of will ] 322 

registration of„in Ireland, proof and effect of 1320 

—-- on indictment for forging, is the probate evid. for defendant? 1344 

for stealing or fraudulently destroying or concealing, 

. unnecessary to allege or prove value 243 

witness not bound to'producj will, und*r which he claims as devisee 407 
descriptions in, when evidence in matters of pedigree 636 

WINDINQ-UP.^pTS. (See Joint-Stoch Cos’ Winding-up Acts) 

WITHHOLDING EVIDENCE, presumption arising from 118—120, 343, 462, 656 

when allowable. (See Privileged Communicationt, Witneasee) 

WITHOUT PBEJUDICE, offers made, inadmissible 631, 648—660 

WITNESSES, when more than one necessary. (See Number of WUrutsea) 785—797 
mode of enforcing attendance of. (See Attendance of WUneaaea) 987—1068 
commission to examine. (See Commiaaion) 435—443 

exempted from arrest, when. {Sea Aireat) ‘ 1068—1078 

protected from action of de&mation 1068 

must be tendered their expenses in civil causes 996 

not in criminal causes 1002 

scale of allowance to, in Sup. Courts of Com. Law 996 
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iu Gonnty Courts 998 

iu Court of Probate 998 


in Courts of^quity 
in crim. Courta, whon payable at nil 
allowed expenses when, in felonies 

in misdetneanors* 

may receive specLol reward for activity, when * 
may bring action for costs and charges, when 
serving process on, in Court, contempt 
keeping witness away from Coiq’t, contempt 
intimidating witness, qjib(Jpme»nor 
competency of. (See Com^tmey)* * 

demeanor of, observations respecting ^ 
examination of:— 

mode of, left much to discretion of judge 
when ordered out of Cmirt ;— 
upon motion of either party at any period of trial 
parties sometimes included in order to withdraw 
so prosecutors, if intended to bo examined 
attorney in cause, ns\ially excepted 
BO, medical witnesses and experts 
remaining in Court after order to withdraw, contempt 
but no ground for rejection of testimony 
except in revenue causes, where witness inflexibly rejected 
this exception of questionable policy 
rule of remote antiquity, and of great value 
practically adopted iu Scotland 
theoretically in both Houses of Parliament 
when competency of witness settled, sworn in cause 
examination in chief ;— 
leading questions in general not allowed 
meaning of leading ipiestions 

allowed if witness obviously hostile or interested • • 


1000 

1008—1014 

1002 

1004—1006 

1014—1116 

1001 

1077 
1077, 1078 

1078 
1079—1127 

65 

1128-1193 

T128 

1128—1131 

1128 

1128,1129 

1129 

1129 

1129 

1129 

1129 
1129, 1130 

1130 
1130 

1130 

1131 
1131 

1131—1153 

1131 

1131 

1132 


case of attesting witness called to satisfy Court 1132,, 1467 

allowed where suggestion necessary to refresh memory 1182 

e. g. where names forgotten , • 1132 

to identify a party 1183 

to enable witn. to contradict another as to contents of lost letter 1133 
wlien witness is of tender age ^ • Tll33 

allowed whenever justice plain% requires et .1183 

when and how witness may refresh his memory. (See J/emory) 1134—1141 

must depose to facts within his own knowledge • 1141 

need not speak with certainty os to facts 1142 

cannot, in general, speak to belief or opinion 1141 

may speak to belief or opinion on some subjects 1142 

e. g. respecting handwriting or identity 1143 

as to whether liiisband and wife attached to each other 1143 


as to sanity of testator, or perhaps of any one 1143 

rule especially applies to experts. {Sea Experts) 1144—1161 

pai'ty cannot discredit his own, by general evidence 1151 

may contradict him by other evidence if adverse 1161 

by leave of judge may prove that he has made contradictory statements 1151 
this rule applies to Courts of Equity 1152 
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but examiner cannot give leave 1152 

special application must be made to Court 1152 

rule confined to courts of civil judicature in England 1152 

extended to all Courts, crim.*.ind civil in Irel. 1152 

how prosecutor may discredit witness for crown 1163 

croia-examinationof :— • *■ 1153—1185 

excellent test of truth * 1153 

Quintilian’s rules as to cross-examination 1153 

Mr. Alison’s observations on same subject 1154 

when not liable to cross-examination , , 1155 

if called under subp. due. tec. to produce d(y:ument, and not sworn 1155 
if sworn by mistake, whether of Counsel or officer 1155 

♦ if examination in chief stopped by judge 1155 

but liable to cross-exon., if sworn, though not examined in chief 1155 

’ not usual to cross-examine, to chiiractor 1156 

prosecutor not bound to call witnesses on back of indictment 1156 

usually docs, and if not, Court will, tlwt prisoner may cross-examine 1156 
Ct. will sometimes call witness not on back of indict., for same purpose 1156 

how far prosecutor may ro-cxamiito in such case 1156 

mode of conducting croaa-exon. 1157—1173 

leading questions may be put, within what limits 1157 

how far if witness obviously favourable to cross-examining p.arty 1157 

cross-ex. not limited to matters on which witness has been exam, in chief 1158 
aliter in America 1153 

course of proceeding, where witness called on both sides 1159 

what latitude as to relevancy allowable on cross-exon. 1160—1168 

irrelevant questions cannot be put for mere purpose of contradicting 1160 

if inadvertently put and answered, answer is conclusive 1160 

may bo asked as to alleged crimes or improper conduct on his part 1161 
answer of witness on those points usually conclusive 1161 

exception in case of actual conviction 1162 

which may be proved if witness denies fact, or refuses to answer 1162 

proof of convictiqn by certificate 1162 

if questions be revelant, answers may be contradicted 1162 

'if irrelevant, they cannot 1162 

what«re revelant questions 1162 

questions as to motives, interest, or conduct of witness 1163—1165 

tending to impeach impartiality of witness 1165 

* aS.to witness being offered a bribe 1166 

* receivipg a bribe h 1166 

as to inconsistent former statements of witness 1167 

, the particular occasion must be designated 1167 

as to witness having before expressed different opinion 1167 

irrelevant to ask what opinion witness has given of merits of cause 1167,1168 
old rule not to cross-examine on docum. without producing them 1168' 

this rule abrogated 1168 

present rule for oroas-oxamining respecting documents 1168 

how if document lost or destroyed 1169 

cross-examining party may interpose evidence to prove loss ‘ 1169 

must original be produced to cross-examine upon 1 1170 

will a copy suffice if original he a record t 1170 

, rules for cross-examining in Crown Court respecting depositions 1171 

decidons on these rules 1172 
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general rule for cross-examining as to former statement 1173 

right of party to see documents shown to his witness on cross-exon. 1173 
what questions witness may refuse to answer :— 1174 

those tending to expose him or wifo f(^crim. chaigo, penalty, or forfeiture 1174 
same rule in Equity, in Eccles. Courts, and in Scotland 1174,117 5 

where fact forma single remote link which, {pay implicate him 1175 

protection carried too fim ^ 1175 

sounder rule in New York 1175 

con&ued there to question subjecting witness to punishm. for felony . 1175 
exceptions recognised by statutes in this country 1176 

how far CRurt must determine as ?o tendency of answer 1177 

if prosecution or forfeiture blirred b]ptirne«or pardoned, prifilege ceases 1178 
how far rule extends in bankrupt law «4178 

bound to answer questions directly degrading 1179 

where transaction is material to issue 113^ 

where not directly material, but put to test character of witness 1179 
distinction betv^een transactions of recent or remote date 1180 

must answer questions indirectly degrading ' 1181 

subjecting him to eivil suit 1181 

when bound to produce documents 1182 

when not 406—408 


privilege of refusing to answer is that of witness, not of party 1182 

counsel cannot inako the objection 1182,1183 

judge not bound to warn witness 1183 

ill exercise of discretion, will often do so 1183 

may claim protection at any stage of inquiry 1183 

though after waiving protection iiv part 1183 

cannot object until sworn 1183 

inference to be drawn from witness refusing to answer 1184 

answers of, when excluded, or not compelled, on grounds of policy. 

(See Privileged Communications) 749—784, 1186 

effect of death or illness of, under cross-examination 1186 

modes of impeaching credit of: — ^ • 1186 —II 89 

1. by disproving his testimony 11^6 

2. by proof of inconsistent statements made by 1186 

3. by evidence of reputation as to his character for veracity 1186 

extent of this inquiry 1186—1189 

character of impcaching witnesses may be ipipeached in ti^ 1189 
how far this plan of recrimination may be carried • 118^ 

re-examirMtion of: — 5 ^ * 1189 

what questions can be put in re-examination 1189 

may be re-examined to iiTelevant facts, if cross-examined to thep 1190 

evidence of good character where witness’s character is impeached 1191 

judge has discretionary power of recalling » 1192 

when he will exercise such power . 1192 

practice of confronting 1193 

secondary proof of former testimony of, when admissible. (See 
Secondary Evidence) 410—45g 

list of, must lie delivered to party charged with treason. (See Treason) 1108 
WOMEN, credibility of testimony of 66 

how attendance of married women can be enforced by recognizance 989 

if witness married woman, expenses should be tendered to her 1000,1001 


WORDS, alleged and proved in slander, variance between, wheiramendable 200—202 

5 p • 
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must be interpreted in their primary sense, if possible 916 

what is their primary sense 916 

meaning of, when judicially noticed 22 

WORK AND LABOUR, effect of plea Viever indebted to count for 261 

WORSHIP, certificate of registration of places of 1306 

WRECK, right of lord of manor to,-not proveable by heaimy 604 

royal grant of right of, 'raises inference of right to sea-shore 132 

WRITS, proof of 1268 

inspection of, in hands of officer not allowed, when 1213 

how far evidence of facts recited in them 1408, 1409 

when presumed to bo duly issued ^ ^ 93 

need not conttiin recitals, whe’-. ** 93 

errors in, may be amended 195 

of summons and execution renewal of, how proved 1268 

may be sealed in blank, and filled up afterwards 1458, 1459 

WRITINGS, tending to criminate witness, he is not bound to produce 1182,1212 
contents of, not proveable by parol, when, (See Best Eindence) 358 

variance betw'een writings produced, and recitals on record, amendable. 

(See Variance, Amendment) ' 189 

when may be used to refresh memory. (See Jlfemoi’y) 1133—■1141 

though not produced, cross-exon, as to, allowed in civil causes 1168 

mode of proceeding in such case 1168—1170 

presumed to be made on day of date 153 

exceptions 154 

by whom to bo construed. (See Functions of Judge and Jury) 62—57 

if 30 years old, require no proof 97 

to interpret, whole must bo read together 597, 914 

written words of greater effect than printed formula 915 

to be construed in primary sense, unless peculiar sense necessaiy 916 

what is primary sense of words 916 

. cannot be varied by parol. (See Parol Eeidem:e) 917 

may be explained by parol 937 

may be refcrmqjl or rescinded in Chancery, when 923, 924 

by deed, when necessary as evidence of title. (See Deed) 800—814 

signed writings, when necessary under St. of Frauds. (See St.ofFrawdt)S\5SQQ 
under Xid.^Tenterden’8 Act. (See Ld. Tenterden'a Act) 832, 878—890 
to take case out of St. of Limit. (See Ld. Tenferden’s Act) 610, 878—837 

^ out of Real Property Limit. Act. (See Limitations) 890 

. out of Prescription Acts 893 

to take debt on specialties ceit of Limf'j. Acts 892 

special contracts with Rail, or Can. Cos. must be by 893 

acceptance of bill of exchange must be evidenced by 893 

indentures of apprenticeship to sea service 894 

* agreements with merchant seamen, how signed 894 

with drivers or conductors of hackney carriages in London 
or Dublin, how signed 894 

what notices must be in writing signed 895—897 

notice of objection to voters for electing members 896 

of appeal from revising barrister 896 

to Quarter Sessions 895, 896 

of chargeability of pauper, and of grounds of appeal 896 

notices, &c. given by Metropolitan Board of Works, how signed 897 
by Joint Stock Cos., how signed 897 
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warrants of treasury, how signed 

documents from Commiss. of Customs, how signed 

what writings must be signed by party himself 

may be signed by agenrappointed by deed 

in writing 
c • by parol 

effect of rules on this subject 

what writings must be attested. (See A tiesting Witwss) ^ 
warrants of attorney and cognovits, how executed. (See Warrant! of 


PAOK 

897 

898 

898 
811 

899 
89%. 
899 


Attorney) ^ 

satisfaction pieces, how executed ^ 

public. (See Puhlic Records and Dod!tneS^ • 

private. (See Piivate Writings) ^ 

spoliation of, presumption from * 

withholding of, presumption from 
no notice to produce necessary in trover for 

in indictment for larceny of 
identity of, in such cases, proveable by parol 
WRITTEN INSTRUMENT. (See Writings) • 

WRONG-DOER, when proof of possession suCBcient title against 

of receipt^f rent, sufficient title against 


901—906 

906 


114, 118 
118,120, 6*? 
869 
369 
369 


127,128 
127 


YEAR, agreement not to bo performed within, must be by writing signed 
the consideration must Apear expressly or impliedly in tbe writing 
what is such an agreement 
* hiring for a, when presumed 

YORKSHIRE, deeds, conveyances, and wills, may be registered in 

proof of certificates of memorials of instruments registered 3i 
of searches among such memorials 
both these certiheatos must bo attested by two witnesses 
proof and effect of certificates indorsed on instrum, registered in 
enrolments of bargains and sales in, how proved 
lustrum, regist. in North Rid. when proveable by certified^copy of enrol. 1322 
such copy must be attested by two witnesses 1322, 14^4 


831 

832 
844—846 

162 
913 
1315 
1315 
1815,1464 
1318 
1321, 1322 


ZEAL, danger of relying on zealous witness 


66,78 


THE END. 


nsAnm-HT Avn r.vKsn, PiiiNTun.-. wiiitkfiumn. 









